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SUPREME  COURT. 

^     f o^Allen  Payne,  who  prosecutes  in  his  own  behalf  and  that 
^  of  all  other  judgment  creditors  of  William  P.  Sheldon^, 

^  who  choose  to  join  with  him,  agt.  William  P.  Sheldon,, 

impleaded  with  others. 

A  creditor  at  large,  with  a  judgment  which  is  a  general  lien  upon  all  his  debtor* 
real  estate,  cannot  maintain  an  action  in  equity  to  set  aside  the  fraudulent  con- 
veyances of  his  judgment  debtor,  which  obstructs  the  collection  of  his  judgment 
out  of  such  real  estate,  without  the  issuiny  of  an  execution  and  ascertaining  tliat  it 
cannot  be  collected  of  the  personal  property  of  his  debtor.  {The  authorities  upon 
this  question  examined  and  considered). 

Where  an  execution  has  been  duly  issued  by  a  judgment  creditor  to  the  sheriff  of  a 
county,  and  by  him  returned  unsatisfied,  a  comjilaint  by  the  judgment  creditor,  iii 
equity,  to  reach  the  property  of  the  judgment  debtor  is  defective,  if  it  does  not 
allege  that  the  execution  was  issued  to  the  sheriff  of  the  county  where  the  judge- 
ment debtor  resided  at  the  lime  of  its  issue  and  of  the  recovery  of  the  judgment. 

3Ionroe  Special  Term,  December^  1871. 
Demurrer  to  plaintift^'s  complaint. 

E.  W.  Gardner,  for  chfendanL 
E.  G.  Lapham,  for  plaintiff, 

E.  Darwin  Smith,  J, — Tlie  complaint  in  this  action  sets 
out  two  judgments  recovered  against  the  defendant,  William 
P.  Sheldon.  Upon  ti)o  judgment  first  described,  no  execution 
appears  to  have  been  issued.  Upon  the  judgment  secondly 
described,  it  appears  that  an  execution  was  duly  issued  to 
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tlie  slu'rifr  of  Ontario  countyj  and  ruturnod  iinsatisficd,  ]f 
it  luul  been  alleged,  that  Ontario  county  was  at  the  time  of 
the  recov^My  of  such  judgment  and  the  issue  of  such  execu- 
tion, the  [)lace  of  residence  of  the  judgment  debtor,  the  com- 
plaint would  have  contained  all  the  requisite  allegations  to 
entitle  the  coni[)lainant  to  maintain  the  action  as  a  creditor's 
fuit,  to  reach  the  e(|uitable  property  of  the  judgment  debtor, 
and  to  set  aside  any  fraudulent  conveyance  of  Ids  propcn-ty. 

So  far  as  is  necessary  to  enable  the  complainant  to  main- 
tain this  action  upon  the  ground,  tiiat  he  had  exhausted  his 
remedy  at  law,  the  demurrer  is  well  taken. 

The  question  remains,  which  is  the  chief  point  discussed 
upon  the  argument  and  presented  for  consideration  upon  this 
demurivr,  is,  whether  a  creditor  at  large  with  a  judgment 
Avhich  is  a  general  lien  upon  all  his  d(djtors  real  estate,  can 
maintain  an  action  in  equity  to  set  aside  the  fraudulent  con- 
veyances of  his  judgment  debtor  which  obstruct  the  collec- 
tion of  his  judgment  out  of  such  real  estate,  without  the 
issuing  of  an  execution,  and  ascertaining  that  it  cannot  be 
collectcid  of  the  personal  property  of  his  debtor. 

A  judgment  recovered  in  this  court  is  a  general  lien  upon 
all  the  debtor's  real  estate,  situate  in  any  county  in  this  state 
wherever  such  judgment  is  docketed,  and  it  may  be  docketed 
in  an}'  county  in  the  state.  Such  judgment  does  not  become 
a  specific  lien  u})on  any  of  tlie  real  estate  of  the  judgment 
debtor,  until  a  proper  exectition  is  issued  thereon  to  the 
sherilf  of  tlie  county  where  such  property  is  situated. 

The  proper  execution  to  be  issued  upon  every  judgment 
recovered  for  a  simple  contract  debt,  is  a  fieri  facids,  as  such 
process  used  to  be  called.  JS^ow,  it  is  an  execution  against 
property,  and  every  such  execution  [Code,  sec.  2S9),  must  re- 
quire the  sheriff  to  satisfy  the  judgment  out  of  the  personal 
property  of  such  debtor,  and  if  sufiicient  personal  pro[)erty 
cannot  be  found,  out  of  the  real  estate  belonging  to  him  on 
the  day,  when  the  judgment  was  docketed  in  such  county, 
or  at  anv  tune  afterwards. 
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It  would  seem  in  principle,  that  no  proceedings  in  equity 
for  the  enforcement  of  any  such  judgment,  or  to  remove  in- 
cumbrances, in  the  way  of  its  collection  can  be  instituted, 
or  should  be  entertained,  until  it  appeared  that  the  proper 
proceedings  for  that  purpose  at  law  had  proved  ineffectual. 

This  action  was  obviously  commenced  upon  the  theory, 
and  the  argument  to  sustain  the  complaint  on  the  part  of 
the  plaintiff  was  directed  to  establish,  that  an  action  in  equity 
may  be  commenced  by  a  judgment  creditor  to  set  aside  and 
remove  fraudulent  conveyances  in  the  way  of  his  collection 
of  his  debt,  immediately  upon  the  recovery  of  such  judg- 
ment, and  the  docketing  the  same  in  the  proper  county,  and 
without  the  issuing  of  any  execution  thereon. 

In  support  of  this  view,  reference  was  had  to  certain  dicta 
to  that  effect  by  Chancellor  Kent,  in  UrinJcerhoof  agt. 
Brown,  (-i  Johns.,  Ch.,  677)  and  by  Chancellor  WALworaii, 
in  ClarJcson  agt.  DeFiiyster,  (3  Faige,  322),  and  of  Cliief 
Justice  Nelson,  and  Senator  Tracy,  in  McElwain  agt.  Willis, 
(9  Wend.,  503  and  567),  and  some  few  other  cases  where  the 
same  rule  is  stated. 

I  have  looked  into  all  the  cases  cited  to  me,  and  others, 
and  I  do  not  find  that  this  doctrine  has  been  particularly 
discussed  or  considered  in  any  of  them,  or  distinctly  asserted 
ill  an}'  actual  judgment  rendered  by  the  court. 

Tlie  opposite  view  holding,  that  judgment  creditors  cannot 
maintain  an  action  in  such  cases,  without  execution  and  in 
aid  of  an  execution  is  held  in  two  well  considered  cases,  in 
the  superior  court  of  the  city  of  New  York,  at  general  term. 
One,  the  case  of  the  North  American  Ins.  Co.  agt.  Gruliam, 
(5  Sandf.,  197,)  where  the  cases  cited  are  very  ably  and 
carefully  considered  and  reviewed  by  Judge  Campbell,  late 
a  judge  of  this  court ;  and  also  in  the  case  o[  McCulloch  agt. 
Colbi/,  (5  Basic,  477,)  by  Judge  Hoffman,  who  also  very 
carefully  reviewed  all  tlie  cases  in  the  courts  on  the  subj(;ct, 
and  that  court  reuflirmed  the  doctrine  asserted  in  the  former 
*,ase  of  the  American  Ins.  Co.  a"ft.  Graham. 
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Tlioso  two  cast's  are  roAMTcd  to  witli  a})j>ioval  at  iroucral 
term  of  this  court,  in  the  lii-st  district,  in  the  case  of  Jfo/ccll 
agt.  Cooper,  (-37  Barb.,  580).  I  entirely  contau'  in  the  i^eiu^ral 
reasoning  of  these  cases,  and  thinly  it  my  (hity  to  follow  thciri 
as  the  latest  exposition  of  the  law  on  this  snl>ject  in  this  state. 

This  view  will  sustain  the  demurrer  in  this  action,  so  far  as 
relates  to  the  first  mentioned  judgment,  upon  which  no  ex- 
eution  has  ever  been  issued,  but  would  not  sustain  it  in 
respect  to  the  judgment  recovered  by  Moiilc  and  others  agt. 
Sheldon,  if  it  appeared  that  the  execution  u})on  that  judgment 
liad  b?cii  issued  to  the  proper  county,  that  is  to  the  county 
where  the  judgment  debtor  resided.  Tliis,  I  think,  is  in- 
dispensible.  Such,  I  think,  is  the  view  of  the  court  of  ap- 
peals, as  held  in  Shaiv  agt.  Divigld,  {21  N.  Y.,  244  and 
249). 

The  demurrer  must,  therefore,  be  sustained,  with  leave  to 
the  plaintiff  to  amend  the  complaint  upon  the  usual  terms. 
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N.  Y.  SUPERIOR  COURT. 

Louisa  Donai  Wehle,  plaintiff  and  respondent,  agt.  Henry 
L.  Butler,  Jonathan  J.  Broome  and  Oliver  M.  Clapp, 
defendants  and  appellants. 

Interest  on  the  value  of  goods  at  the  time  of  the  conversion,  is  no  more  in  the  dis- 
cretion of  the  Jury  than  the  value;  it  is  as  necessary  a  part  of  complete  in- 
demuity  as  the  value  itself. 

In  an  action  of  trespass  for  wrongfully  taking  and  carrying  avpay  plaintiff's  goods 
and  breaking  up  his  business,  the  attachments  under  which  the  goods  were  taken, 
Laving  been  set  aside  for  jrreguiarily,  they  afford  no  shield  or  protection  what- 
ever for  such  taking  to  the  creditors  who  procured  them  to  be  issued.  Such 
protection  extends  only  to  the  officer  while  acting  under  them  in  the  discharge  of 
his  public  duty. 

Where  all  the  attaching  creditors  actively  participated  in  the  seizure  and  removal 
of  plaintilf's  eniire  stock  at  one  and  the  same  time,  without  separating  their 
respective  proceedings,  and  there  being  no  evidence  from  which  the  extent  of 
the  separate  liability  of  any  one  of  them  could  be  ascertained,  they  must  be  deemed, 
for  the  purposes  of  the  case,  to  have  been  joint  tort  feasors,  and  as  such  their 
liability  is  joint  and  several,  and  enforceable  accordingly  at  plaintiff's 
election. 

Where  a  portion  of  the  attacliihg  creditors  only,  were  sued  in  this  action,  the  bare 
fact  of  the  existence  and  simultaneous,  but  fruitless  levy  of  the  attachments 
issued  by  the  other  creditors,  cannot  be  made  available  to  the  defendants  in  this 
action  in  any  aspect  of  the  case. 

All  the  attaching  creditors  having  been  jointly  concerned  in  the  commission  of  a 
wrong,  and  being  jointly  and  severally  liable  therefor  at  plaintiff's  election,  they 
were  all  alike  incapacitated  from  making  a  subsequent  legal  appropriation  of 
plaintiff's  property,  either  for  their  joint  account,  or  for  account  of  any  one  of 
their  number,  without  plaintiff 's  assent. 

If  evidence  ot  a  subsequent  legal  appropriation  to  plaihtiff's  use  was  competent, 
it  cannot  be  received  on  the  trial  in  tliis  action,  not  even  in  mitigation  of 
damages,  without  being  pleaded.     (See  Wehle  agt.  Havilaiid,  42  How.,  399.) 

General  Term,  November,  1871. 

Before  Barb(JUr,  Ch.  J.,  Monell  and  Freedman,  JJ. 
Appeal  from  judgment  entered  upon  the  verdict  of  a  jury. 
The  plaintiff  in  her  complaint,  alleged  the  following  cause 
of  action : 
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First. — Tliat  slie  is  iind  was  a  mercliant  doing  btisiiicss  in 
the  city  of  Xew  York,  and  l)y  \\oy  industry  and  attention  liaJ 
built  up  a  lucrative  and  profitable  business. 

Second. — That  said  deiiMidants  are  copartners,  doing  busi- 
ness in  the  city  of  Xew  York. 

Third. — That  on  or  about  tlic  Stli  day  of  December,  1SG9, 
said  defendants  made  application  to  one  of  the  justices  of  the 
Marine  Court  of  the  City  of  New  Y'ork  for  attachments 
against  the  propeiiy  of  this  plaintiff,  and  by  means  of  divid- 
ing and  cutting  up  an  alleged  and  entire  deiriand  against  this 
plaintiir,  and  by  means  of  a  false  and  fraudulent  affidavit,  in- 
duced the  said  justice  to  grant  several  attachments  on  said 
claims  so  divided  and  cut  up,  and  with  said  attachments  said 
defendants  proceeded  to  the  place  of  business  of  this  plain- 
tiff, and  about  12  o'clock,  midnight,  awoke  tiiis  plaintiff  and 
demanded  entrance  to  her  store,  in  said  city  of  Xew  Y^ork, 
and  upon  gaining  adn)ission,  seized  anil  in  a  wasteful  and 
reckless  manner,  carried  away  5II  the  goods  in  said  store,  of 
the  value  of  about  twelve  thousand  dolhirs. 

That  by  means  of  tlie  said  attachments  so  fraudulently 
obtained,  said  defendants,  unlawfully,  wilfulh'  and  maliciously 
took  from  said  plaintiff  her  whole  stock  of  iioods,  consistins: 
of  clotli,  silks,  dress  goods,  gloves,  fancy  goods,  and  such 
goods  as  are  usually  kept  in  n  fancy  dr}-  goods  store,  in  the 
city  of  Xew  Y^ork,  the  property  of  ttiis  plaintifF,  of  tlie  value 
of  about  twelve  thousand  dollai's,  and  still  unlawfully  de- 
tained the  same  to  tlie  damage  of  this  plaintiff  in  tlie  further 
sum  of  five  thousand  dollars,  and  broke  up  and  entirely  de- 
stroyed the  business  of  the  plaintiff. 

Fourth. — Said  plaintiff  further  alleges  and  avers,  that 
afterwards  and  on  or  about  tlie  10th  day  of  December,  1SG9, 
and  on  the  return  da}'  of  said  attachments  this  plaintiff  at 
great  expense,  in  the  employment  of  counsel,  to  wit,  five 
Inmdred  dollars,  appeared  in  the  said  IMai-ine  Court,  and 
made  a  motion  that  said  attachments  be  vacited,  set  aside 
and  discharged,  and  the  same  were  vacated  and  discharged  j 
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a  copy  of  the  said  order  vacating,  setting  aside  and  discliarg- 
ing  said  attachments  is  hereto  annexed  and  made  a  part  of 
this  complaint. 

Fifth. — That  by  reason  of  the  aforesaid  fraudulent  and  un- 
lawful taking  and  detaining  of  said  property  and  the  breaking 
up  and  destroying  the  business  of  this  plaintiff,  and  the  ex- 
penses she  has  incurred  in  getting  said  unlawful  and  fraudu- 
lent attachments  vacated,  set  aside  and  discharged,  she  has 
suffered  damao-e  to  the  amount  of  fifteen  thousand  dollars,  for 
which  said  sum  she  demands  judgment,  with  cost  of  this 
action. 

The  answer  of  the  defendants  contained  a  general  denial. 

Upon  the  trial  it  appeared  that  on  the  Stli  day  of  Decem- 
ber, 1S69,  six  warrants  of  attachment  were  issued  by  one  of 
the  justices  of  the  marine  court  at  the  instance  of  the  defen- 
dants, Butler,  Broome  &  Clapp,  as  alleged  creditors  of  the 
plaintiff,  and  seven  other  warrants  in  favor  of  Spelraan  & 
Sons,  and  Ilaviland,  Lindsley  &  Co.,  other  alleged  creditors 
of  the  plaintiff,  against  the  property  of  the  said  plauitiff;  that 
on  the  same  day  the  thirteen  warrants  were  received  by  the 
sheriff,  that  the  latter  accompanied  by  the  defendant  Henry 
L.  Butler,  of  defendants'  firm,  Mr.  Haviland  and  Mr.  Lindsley, 
of  the  firm  of  Haviland,  Lindsley  &  Co.,  Mr.  Holbrook 
representing  the  firm  of  J.  B.  Spelman  &  Sons,  and  other 
parties,  proceeded  to  plaintif!^''s  store  after  ten  o'clock  in  the 
evening  of  the  same  day,  served  all  tlie  attachments  at  tlie 
same  time,  seized  the  entire  contents  of  plaintiff's  store  and 
caused  them  to  be  carted  in  the  middle  of  the  night  to  a 
stable  in  31st  street,  whereby  plaintiff's  business  was  com- 
pletely broken  up.  In  reply  to  plaintiff's  remonstrances 
against  the  removal  of  the  goods  the  sheriff  assured  her  that 
he  had.  plenty  of  bonds,  and  that  the  attachment  creditors 
were  responsible  parties.  All  tlie  parties  named  assisted  in 
the  removal  of  the  goods  to  the  stable,  Butler,  Holbrook  and 
Lindsley  following  the  carts  to  S(;e  that  nothing  got  lost. 
The  goods  were  subsequently  taken  from  the  stable  to  de- 
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fendants'  store  on  Broadway,  where  they  remained  nominally 
in  cnstody  of  the  sheril!"  lor  about  six  weeks.  It  also  ap- 
peared that  tile  sherilF  made  a  separate  return  to  caeh  of  the 
six  attachments  issued  at  the  instance  of  the  defendants,  cer- 
tifying upon  the  back  of  each  of  them  that  by  virtue  of  the 
within  attachment,  he  did  attach  and  take  into  his  custody 
the  goods  and  chattels  of  the  said  Welile  and  made  an  inven- 
tory of  tiie  same.  The  inventory  reads  as  iollows  :  '' Inven- 
tory of  property  attached  December  8th,  1SG9.  Dress  goods, 
domestic  goods,  flannels,  fixtures,  &c.,  value  at  about  $1,000.'' 
A  similar  return  was  made  to  each  of  the  other  attachments, 
issued  in  favor  of  tlie  other  creditors. 

On  the  13th  day  of  December,  1SG9,  on  a  motion  to 
vacate  founded  on  the  attachments,  the  return  of  the  sheriff 
thereon,  and  tlie  aflidavits  on  which  the  attachments  were 
issued,  the  six  attachments  obtained  by  the  defendants  were 
vacated  and  set  aside  by  order  of  the  marine  court,  witll  costs 
to  the  defendant  named  therein  (Wehle). 

At  the  same  time,  the  other  seven  attachments  in  favor  of 
the  other  creditors,  were  vacated,  with  costs  for  irregularity. 

Plaintiff  thereupon  demanded  a  return  of  her  goods,  but 
defendant  refused,  and  the  goods  were  finally  sold  on  the 
2Sth  of  January,  1S70,  at  sheriff's  sale  under  some  execution 
which  the  defendants  issued.  Defendant's  counsel  offered  to 
prove  (it  being  assumed  and  agreed  that  the  witness  and  the 
papers  were  in  court),  "  that  after  these  actions  had  termin- 
ated in  the  marine  court,  and  before  the  commencement  of 
this  action,  actions  were  commenced  in  the  court  of  common 
pleas,  between  the  same  parties,  and  against  the  property  of 
said  Louisa  Donai  Wehle,  duly  and  regularly  issued  tlierein, 
on  the  ground  that  the  defendant  in  that  suit  (the  ])laintifrin 
this  suit),  had  disposed  of  property  to  defraud  creditors ;  and 
that  thereunder  the  goods  in  question  were  seized  by  the 
sheriff;  that  a  motion  was  made  to  vacate  tliese  attachments 
and  denied,  and  that  the  said  attachments  stand  to-day," 
which   was  objected  to,  except  the  fact  that   the  actions  in 
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the  murine  court  had  terminated,  wliich  was  admitted  by  both 
sides. 

Tlie  court  excluded  evidence,  and  defendants  excepted. 

The  value  of  the  goods  taken  was  variously  estimated  i'rom 
$2,000  to  $10,000,  and  on  that  point,  the  testimony  was 
highly  contradictory.  Defendants  showed,  among  other 
things,  that  at  trie  siieritf's  sale,  tlie  goods  brought  $2,187 
94.  The  plaintiff  in  rebuttal,  recalled  a  witness  who  had 
personal  knowledge  of  the  condition  and  value  of  the  goods 
in  question,  and  put  the  following  question  : 

Q.  "  What  would  the  goods  that  you  have  on  this  list 
sheriff's  list)  sell  for,  in  your  stove,  at  retail f 

Tlie  dtifendants  objected,  but  the  court  admitted  the  ques- 
tion, and  del'endants  excepted. 

At  the  close  of  the  testimony  on  both  sides,  defendants' 
counsel  asked  the  court  to  direct  a  verdict  for  the  defendants. 

The  eourt  declined,  and  defendants  excepted. 

The  court  charged  the  jury,  that  the  only  question  for 
them  to  consider  was,  the  value  of  goods  taken  from  the 
plaintiff  under  defendants'  attachments,  and  that  should  be 
the  fdif  retail  market  value  of  the  goods  on  the  Sth  day  of 
December,  1SG9,  with  interest  to  present  da}''. 

Defiendants  excepted  to  that  part  of  the  charge  wherein 
the  court  instructed  the  jury  that  the  only  question  for  them 
to  consider  was,  as  to  the  value  of  the  goods. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $4,950. 
Defendants  moved  for  a  new  trial  upon  the  minutes  of  the 
court,  which  motion  was  denied,  and  defendants  excepted. 

Judgment  was  entered  u[)on  the  verdict-  in  favor  of  the 
plaintiff  for  §-3,2S7  44,  and  from  that  the  defendants  appealed. 

C.  Bainbridge  Smith,  for  appellants. 
Charles  Wehle,  for  respondent. 

By  the  court,  Freedmax,  J. — The  appeal  being  from  the 
judgment  merely,  the  only  questions  open  for  review  are,  the 
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questions  of  law  aiMsing  upon  the  exceptions  taken  by  the 
defendants  upon  the  trial. 

Under  the  issues  raised  by  the  pleadings  and  the  testimony 
given  on  the  trial  on  both  sides,  tlie  evidence  as  to  the  retail 
value  of  tlie  goods  taken,  was  properly  admitted.  It  was, 
under  the  circumstances,  comjietent  altliough  by  no  means 
conclusive.  A  question  of  a  more  serious  chai-acter  would 
arise  upon  that  part  of  tlie  charge,  in  which  the  court  laid 
down  the  rule,  that  the  value  of  the  goods  taken  shoidd  be 
tlie  fair,  retail  market  value  of  the  goods  on  the  Stii  day  of 
December,  1SG9,  with  interest  thereon,  if  the  defendants  had 
taken  a  proper  exception  to  it  at  the  time.  But  as  they  ac- 
quiesced in  it  by' excepting  only  to  so  much  of  the  charge  as 
instructed  the  jury,  that  the  only  question  for  them  to  con- 
sider was,  as  to  the  value  of  the  goods,  they  cannot  now  be 
permitted  to  urge  for  the  first  time,  that  the  court  erred  in 
that  respect. 

The  same  remarks  apply  to  the  attempt  of  defendants'  coun- 
sel to  convince  us  upon  the  argument,  that  the  court  below 
erred  in  directing  the  jury  to  allow  interest  on  the  value  of 
the  goods,  for  the  reason  that,  in  all  cases  of  this  nature,  in- 
terest constitutes  an  item  of  damage  in  tlie  discretion  of  the 
jury.  But  independent  of  that  consideration,  it  may  be  well 
to  point  to  the  fact,  that  the  proposition  here  contended  for, 
has  been  expressly  repudiated  in  this  state.  "  Interest  on  the 
value  at  the  time  of  the  conversion,"  says  Joiixsox,  Cli.  J., 
in  delivering  the  opinion  of  the  court  of  appeals  in  the  case 
oi^  A^idrews  agt.  Darant,  (IS  N.  Y.,  490),  ''  is  as  necessary  a 
part  of  complete  indemnity  as  the  value  itself."  There  is 
no  sense  in  the  idea,  that  interest  "  is  any  more  in  the  dis- 
cretion of  the  jury  than  the  value." 

Two  questions,  therefore,  remain  to  be  considered  : 

1.  The  effect  of  the  simultaneous  levy  under  the  thirteen 
attachments,  upon  the  separate  liability  of  the  defendants  in 
this  action,  and, 

2.  The  admissibility  or  non-admissibility  of  the  evidence 


NEW  YOUK  PrvACTICE  REPORTS.  11 

Weble  agt.  Butler. 

showing  a  subsequent  seizure  under  process  claimed  to  have 
been  valid,  which  was  offered  by  the  defendants  and  rejec- 
ted by  the  court. 

As  to  the  first. — The  action  was  one  sounding  in  tort.  It 
was  trespass  for  wrongfully  taking  and  carrying  away  plain- 
tiff's goods  and  breaking  up  her  business.  The  attachments 
under  cover  of  which  the  goods  were  taken  in  the  first  in- 
stance, having  been  set  aside  for  iri'^^larity,  they  afford  no 
shield  or  protection  whatever  for  such  taking  to  the  creditors 
who  procured  them  to  be  issued  .  Such  protection  extends 
only  to  the  officer  while  acting  under  them  in  the  discharge 
of  his  public  duty.  The  moment  they  were  set  aside  the 
creditors  stood  as  though  no  process  had  ever  been  issued, 
and  became  trespassers  ah  initio.  [Lyons  agt.  Yates,  52 
Barb.,  237;  Kerr  agt.  3Iount,  2S  K  Y.,  659.) 

And  as  the  evidence  plainly  establishes  that  all  the  attach- 
ing creditors  actively  participated  in  the  seizure  and  removal 
of  plamtiff 's  entire  stock  at  one  and  the  same  time,  without 
separating  their  respective  proceedings,  and  there  being  no 
evidence  from  which  the  extent  of  the  separate  hability  of 
any  one  of  them  can  be  ascertained,  they  must  in  the  aspect 
of  the  case  in  which  the  question  is  presented  by  the  appel- 
lants, be  deemed,  for  the  purpose  of  this  case  at  least,  to  have 
been  joint  tort-feasors,  and  as  such  tlieir  liability  is  joint  and 
several  and  enforceable  accordingly  at  jilaintiff's  election. 
(Creed  agt.  Ilartmann,  29  N.  Y.,  591,  affirming  >S'.  6'.,  8 
Bosiv.j  123;  Kasson  agt.  The  People,  44:  Barh..  347.) 

In  such  case,  an  answer  pleading  a  former  recovery  against 
one,  to  be  good,  must  also  aver  actual  satisfaction.  {Phil,  on 
Ev.  5th  cd.,  Vol.  II.,  p.  114,  *134;  Wies  agt.  Fanning.  9 
How.  546.) 

la  the  case  ai  bar  no  such  issue  was  raised  by  the 
pleadings,  and  if  there  had  been  there  was  no  evidence  to 
support  it.  On  the  contrary,  the  evid(!nce  showed  not  only 
that  the  defendants  were  very  active  in  enforcing  the  levy 
and  removal  of  the  goods  in  the  unusual  and  oppressive  man- 
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ner  in  which  thoy  were  seizcnl  and  removed,  but,  in  adcHtiou 
to  tliat  all  ot  j[)laintiir's  goods  were  taken  to  deien(lant.s'.srore, 
kept  there  lor  weeks  after  the  attacliinents  had  been  vacated 
and  the  return  of  the  goods  demantied,  and  finally  sold  for 
defendants'  exclusive  benelit  under  an  execution  suhse(|uently 
procured  by  them  in  some  way,  which  is  not  specilicMl. 

The  bare  fact  of  the  existence  and  sinndtaneous  but  iruit- 
less  levy  of  the  attac#iments  isstied  by  the  other  creditors 
cramot,  therefore,  be  made  available  to  the  defendants  in  this 
action  in  any  aspect  of  the  case. 

As  to  the  second. — To  properly  determine  this  question,  it 
is  necessary  to  inquire  wliether  a  toi't-feasor,  who  has  taken 
property  by  a  wrongful  act,  can  subsequently  apply  tlie 
same  on  legal  process  issued  in  his  own  favor  and  against  the 
owner,-  and,  if  he  cannot,  under  what  circumstances  and  to 
what  extent  he  may  be  permitted  to  sliow  that  the  same 
property  was  taken  from  him  again  by  a  third  party. 

In  Ilamner  agt.  WiJsey  (17  Wend.,  91)  it  was  held,  that  a 
return  of  property  illegally  taken,  though  accepted  by  the 
owner,  is  no  bar  to  an  action,  the  return  and  acceptance 
being  available  only  in  mitigation  of  damages.  But  even 
for  that  purpose,  it  is  not  admissible  to  show  that  property 
illegally  taken  was  subsequently  applied  without  the  assent 
of  the  owner,  in  satisfaction  of  a  valid  execution  against  him. 
In  Otis  agt.  Jones  (~'l  iVend.,  394),  some  horses  taken  mider 
an  attachment  issued  in  an  action,  which  the  plaiutilf  found 
himself  compelled  to  discontinue  were  subsequently  sold 
under  an  execution  issued  in  another  action  for  the  benefit  of 
the  same  party.  The  judge  at  the  circuit  ruled  that  the 
effect  of  the  sale,  which  was  legal,  was  to  mitigate  the  dam- 
ages, and  prevented  the  ])laintifr  from  recovering  any  more 
than  nominal  damages.  But,  on  appeal,  the  court  ivpudi- 
ated  this  doctrine,  reaifirmed  the  principle  emmciated  in 
Ilamner  -d^^t.  WUsey  (17  Wend.,  9.1),  and  expressly  held,  that 
ii  wrong  doer  cannot  discharge  himself  by  any  act  of  his  own 
Without  tlie  assent   of  the  injured  party.      By  procuring  a 
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subsequent  sale  on  legal  process,  the  defendant  cannot  be 
better  off  than  he  would  be  if  he  had  offered  to  restore  the 
proj^erty  to  the  plaintitf.  And  yet  no  tender  will,  at  the 
common  law,  either  bar  an  action  for  a  tort  or  take  away  the 
right  to  fall  compensation  in  damages. 

The  decisions  in  Lyon  agt.  Yates  (52  Barh.,  237)  and  Feah 
agt.  Lemon  (1  Lansing,  295)  are  t»  precisely  the  same 
effect. 

A  distinction,  however,  was  made  whenever  it  appeared 
tliat  the  property  was  taken  again  from  the  trespassers  with- 
out any  agency  or  connivance  on  his  part,  and  applied  to  the 
owner's  use,  altliough  without  the  latter's  consent,  by  the  act 
of  a  third  person  and  the  operation  of  law.  In  this  class  of 
cases  the  jury  were  permitted  to  take  the  taking  of  the  goods 
by  such  third  party  and  their  application  to  plaintiffs'  use 
into  tlie  account  in  estimating  plaintiffs'  damages.  But  at 
the  same  time  it  was  deemed  necessary  in  every  instance  that 
it  should  appear  that  the  subsequent  taking  by  such  tliird 
party  was  indej)endent  of  any  agency  on  the  part  of  the  de- 
fendant, and  that  there  was  in  point  of  fact  an  applicatiou  to 
plaintiffs'  uses.  (.Iliggins  agt.  Whitney,  24  Wend.,  379; 
Sherry  agt.  Schuyler  •  2  Kill,  204 ;  Ball  agt.  Liney,  44 
Barb.,  505;    Ward  agt  Benson,  31  Hoiv.,  411.) 

Now,  the  offer  made  by  defendant  to  prove  (it  being 
assumed  and  agreed  tliat  the  witness  and  the  papers  are  in 
court),  ''that  after  these  actions  luid  terminated  in  the  marine 
court,  and  before  the  commencement  of  this  action,  actions 
were  commenced  in  the  court  of  common  pleas,  between  tlie 
same  parties,  and  against  the  property  of  said  Louisa  Donai 
AVehle,  duly  and  regularly  issued  therein,  on  the  ground,  that 
the  defendant  in  that  suit  (the  plaintiff  in  this  suit)  had  dis- 
posed of  property  to  defraud  creditors ;  and  that  thereunto 
the  goods  in  question  were  seized  by  the  sheriff;  that  a  mo- 
tion was  made  to  vacate  those  attaclmients  and  denied  ;  and 
that  the  said  attachments  stand  to-day,"  was  rather  vague. 
It  may  be  questionable  whether  the  words  "  between  the 
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same  paitirs"  mean  only  the  parties  to  this  action  or  all  the 
creditors  named  in  the  lirst  thirteen  attachments  and  tlie 
plaintirt"  herein.  Snpposing  the  lirst  to  be  the  case,  it  is  (|u!te 
cdear,  upon  the  authorities  already  examined,  that  th-e  del'end- 
ants  cannot  be  permitted  to  defend,  either  in  whole  or  in 
part,  the  trespass  committed  by  them  by  proof  of  a  sub- 
sequent appropriation  of  the  property  to  plaintiif's  use, 
but  without  lier  consent,  uader  an  execution  j)rocure(l  in 
their  own  favor.  And  if  the  second  is  assumed  to  be  the 
case,  the  same  objection  seems  to  apply  with  ec[ual  force  to 
all  the  attaching  creditors.  Having  been  jointly  concerned 
for  the  purpose  of  this  action,  at  least,  in  the  commission  of 
a  wrong,  and  being  jointly  and  severally  liable  therefor  at 
plaintiti'-'''s  election,  they  were  all  alike  incapacitated  from 
making  a  subsecpient  legal  appropriation  of  plaintiif's  prop- 
erty either  for  their  joint  account  or  for  account  of  any 
one  of  their  number  without  plaintiif's  assent.  To  hold 
otherwise  would  be  to  hold,  in  ellect,  tluit  one  of  a  number  of 
joint  tort-feasors  may  escape  liability  by  inducing  any  one 
of  his  confederates  to  do  what  he  is  not  permitted  to  do. 
But  inasmuch  as  the  testimony  given  on  behalf  of  the  defend- 
ants shows,  that  the  defendants  were,  as  already  stated,  the 
only  ones  that  derived  any  benefit  from  the  taking  of  2)lain- 
tilf's  property,  and  that  there  has  been  no  appropiation  of 
the  same  in  point  of  fact  to  plaintiff's  use  under  legal  process 
subsequently  procured  by  the  other  creditors,  and  inasmuch 
as  the  court  below  charged  the  jury  to  consider  the  value  of 
the  goods  taken  from  pkiintiff  under  defendants'  attachments, 
and  the  jnry  mast  be  presumed  to  have  found  in  accordance 
with  such  instruction,  it  is  unnecessary  to  pursue  this  hue  of 
inquiry  any  furtlier. 

Another  grave  objection  to  the  receipt  of  the  pro})osed 
evidence  in  this  action  is,  that  even  if  its  suHiciency  as  a  sub- 
sequent legal  appropriation  to  plaintiif's  use  as  well  as  its 
competency  be  assumed,  it  is  not  pertinent  to  any  of  the 
issues  raised  by  the  pleadings,  because  not  pleaded.     Defend- 
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ant's  counsel,  it  is  true,  strenuously  argued,  that  it  should 
have  been  received,  at  least  in  mitigation  of  damages,  and 
that,  for  that  purpose,  it  did  not  require  being  pleaded.  But 
on  a  critical  examination,  this  claim  also  will  be  found  to  be 
untenable.  Mitigating  circumstances  do  not,  and  never  did 
amount  to  a  defense  to  any  part  of  plaintiff's  claim.  They 
may  diminish  the  nominal  claim  made  by  him,  but  do  not 
dhninish  the  real  claini,  or  reduce  it  below  what  it  was 
originally. 

A  defense,  as  understood  in  law  language,  on  the  other 
hand,  is  a  full  answer  to  whole  or  to  son^e  part  of  plaintiff's 
demand. 

Under  the  old  practice  both  were  admissible  under  tke 
general  issue,  without  being  pleaded,  and  this  foct  led  t©  a 
frequent  confusion  of  the  distinction  to  some  extent,  at  least, 
between  j)artial  defense  and  circumstances  of  mitigation 
(  Harter  agt.  Crill,  33  Barh.,  2S3). 

Kow,  the  evidence,  which  was  proposed  and  excluded  in 
this  case,  did  not  in  any  wise  tend  to  mitigate  the  trespass, 
or  to  diminish  plaintiff's  claim,  whether  nominally  made  too 
large  or  not,  for  in  such  case,  the  law  itself  prescribes  the 
true  measure,  and  a  certain  and  definite  measure,  of  damages; 
it  did  not  consist  of  circumstances  which  existed  at  the  time 
of  commission  of  the  trespass,  and  possessed  a  mitigating  or 
extenuatinor  character  that  as  such  could  be  considered  in 
estimation  uf  plaintiff's  loss,  which  had  tlien  fully  accrued; 
but  it  was  offered  for  the  purpose  of  bringing  about,  when 
received,  a  reduction  not  of  plahitiff 's  claim,  but  of  plaintiff's 
recovery.  Whether  it  be  considered,  therefbre,  as  a  set-off 
or  as  matter  of  avoidance,  or  in  bar,  in  full  or  pro  tcudo,  it 
was  equally  new  matter  purporting  to  constitute,  at  least  a 
partial  defense,  and  as  such  should  have  been  set  up  in  the 
answer  (Code  sections  149,  150.) 

It  is,  indeed,  somewhat  remarkable  that  no  case  can  be 
found  in  the  books  in  which  this  precise  question  has  been 
determined.     The  case  of  Higgms  agt.  Whitney  and  Sherry 
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agt.  Sclnii/lcr,  above  cited,  oecuiTed  before  the  Code.  In  JJdll 
agt.  Liuci/,  (44  Jiarb.j  ■^jO-j),  the  answer  did  cuiilain  all 
Jiecessaiy  averments  siio\viiii>-  a  I'ldl  and  e(jni[)l('te  ap[)ru|)ria- 
tiou  to  plaint ilF's  use  ;  and  that  the  pleader  must  have  been 
etjually  earetul  and  precise,  in  Ward  nix^t.  Benson,  (:J1  IIoic, 
41  J),  is  a[)parent  irom  the  re[)oit  of  the  whok;  case.  But  it" 
any  authority  be  needed,  it  will  be  found  that  tlu;  principle 
of  the  decision  of  the  court  of  appeals,  in  McKijnng  agt. 
Bull  J  (U)  iN".  1'.,  279),  is  fully  ap])licable  to  the  present  case. 
k51-:i.1)i:x,  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  in  the  course  of  which  lie  exclusively  reviewed  the 
decisions  of  the  English  courts.upon  this  subject  as  well  as  the 
changes  allected  by  the  Code,  concludes  as  ibllows  : 

"  My  conclusions,  therefore,  is  that  section  149  of  the  Code, 
should  be  so  construed  as  to  require  the  defendants  in  all 
cases,  to  plead  any  new  matter  constituting  either  an  entire 
or  paJtial  defense,  and  to  prohibit  them  from  giving  such 
matter  in  evidence  upon  the  assessment  of  damages,  when 
not  set  up  in  the  answer.  Not  only  payment,  therefore,  in 
whole  or  in  part,  but  release,  accord  and  satisfaction,  arbitra- 
ment, &c.,  which  may  still,  for  aught  I  see,  be  made  avail- 
able in  England  in  mitigation  of  damages,  without  plea, 
must  here  be  pleaded"  (8ee  also  Folland  ugt.  Johnson,  Hi 
Abb.,  2-io  ;  Beckett  agt.  Laivrence,  7  Abb.  N.  S.,  40:3  ;  Bush 
agt.  Frosser,  11  N.  Y.,  347,  3-j2,  and  Smith  agt.  Beeves, 
3'i  Jloic,  ISO).  The  evidence  embraced  in  defendants'  offer 
was,  pro|)erly  excluded,  therefore,  as  not  pertinent  to  the 
issues  raised   by  the  pleadings. 

It  appearing  as  the  final  result  of  this  examination,  that 
none  of  the  exceptions  taken  l)y  the  defendants  can  be  sus- 
tained in  law,  the  judgment  appealed  from  must  be  aflirmed, 
with  costs, 

IjAKnof]},  Ch.  J.,  concurred  in  the  foregoing  opinion. 

]\I(jxi:li.,  J.,  concurred  in  the  conclusion  upon  othei 
grounds. 
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SUPREME  COURT. 

James  J.  W.  Dawley,  appellant,  agt.  John  P.  Brown,  res- 
pondent. 

Same  agt.  George  D.  Fox. 

Where  a  regular  judgment  is  entered  giving  the  plaintiff  possession  of  real  prop- 
perty,  and  execution  is  issued  putting  him  m  actual  possession,  on  setting  aside' 
the  judgment  and  execution,  the  proper  remedy  of  the  defendant  to  compel! 
r«toja<io»i  of  the  property,  is  to  apjdy,  under  the  code,  to  the  special  term  of  the- 
court  for  an  order  to  show  cause  why  possession  siiould  not  he  restored  to  him, 
and  an  order  granted  on  the  hearing  of  the  order  to  sliow  cause,  is  sufficient; 
autliority  to  restore  possession  to  the  defendant.  If  disohedience  to  sucli  ani 
order  is  made  it  may  he  punished  as  for  a  contempt. 

Fourth  Judicial  De2^artmcnf,  Buffalo,  January,  1S72. 

Bejore  Mullin,  P.  J.,  Johnson  db  Talcott,  J.  J. 

These  actions  were  brought  to  recover  tlie  possession  of 
certain  lands  in  the  town  of  Mendon,  in  the  county  of  Mon- 
roe. The  issues  thereon  were  noticed  for  trial  at  a.nd  wero- 
on  the  calender  for  the  last  April  circuit  in  said  county. 

The  defendant's  attorney  not  liaviiig  filed  an  aflidavit  of 
merits,  inquests  were  taken  by  the  plaintiffs-^  attorney  on 
the  Gth  day  of  A[>ril  last,  and  on  the  same  day  he  entered 
judgments  in  said  actions,  and  issued  executions  thereon  on' 
the  same  day  to  the  sheriff  of  said  county. 

On  the  following  day  (the  7th  April),  the  sheriff  caused 
possession  of  the  premises  to  be  delivered  to  the  plaintiff. 

On  the  Stli  April  the  defendant's  attorney  applied  to  the 
said  circuit  covnt  to  open  the  defaults  and  to  be  let  in  to  de- 
fend, orally  excusing  the  defaults,  and  the  court  did  there- 
upon set  aside  the  defaults,  and  did  vacate  said  judgments 
upon  the  condition  that  the  dt^fendant's  attorney  should  pay 
Yoii.   Xliiii.  2 
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tlio  costs  of  entering  the  judgments  and  file  affidavits  of 
juerits. 

The  plaintiffs  attorney  AAaived  the  payment  of  the  costs, 
and  the  defendants  attorney  filed  affidavits  of  merits. 

At  a  special  term  held  at  tiie  court  house  in  Rochester  an 
order  was  made  upon  the  motion  of  defendant's  attorney  re- 
quiring plaintiff''s  attorney  to  show  ciiuse  on  the  last  Monday 
of  April  at  a  special  term,  to  be  held  at  the  couit  liouse  in 
Canandaigua,  why  possession  of  said  premises  shoidd  not  be 
restored  to  the  defendants,  and  restraining  tlie  plaintiff  from 
entering  into  possession  of  tlie  premises  and  from  interfering 
witli  defendant's  possession,  and  that  plaintiff  wholly  desist 
and  refrain  from  cultinatiiiG;  or  in  any  manner  working  said 
jiremises. 

On  tlie  25th  April,  pursuant  to  the  aforesaid  order  to  show 
cause,  the  parties  were  heard  by  the  said  court,  and  there- 
upon an  order  was  made  requiring  the  plaintiff"  to  restore  the 
2)Ossession  of  said  premises  to  the  defendant,  and  thnt  he 
remove  forthwith  his  family  and  goods  from  said  ])reniises, 
and  tliat  he  desist  and  refrain  Irom  iiiterfei-ing  with  defen- 
dants' possession  imtil  the  final  determination  of  said  actions. 

From  these  orders  the  plaintiff  appeals. 

By  the  Court. — Mullix,  P.  J.  The  judgments  were 
reiridarly  entered.  The  defendant  having  omitted  to  file 
affidavits  of  merits,  tlie  plaintiff  had  the  right  to  take  in- 
quests on  any  m<»rning  of  tlie  term  after  the  first,  and  liaving 
entered  judgments,  he  was  entitled  to  issue  execution,  and 
by  means  thereof  to  obtain  possession  of  the  premises. 

When  the  defendants  default  was  excused  and  tlie  court 
set  aside  the  judgments,  tlie  defendant  was  entitled  to  be  re- 
stored to  the  possession  of  the  premises  fVom  which  he  had 
been  removed. 

The  sheriff  swear^  he  put  the  plaintiff  into  possession  on 
the  7th  April,  and  the  judgments  were  not  vacated  until  the 
8th  of  that  month. 
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When  the  judgments  were  set  aside,  the  plaintiff  had  no 
defense  to  actions  by  the  defendants  to  acquire  possession,  or 
to  recover  damages  tor  the  illegal  detention  of  the  possession. 

By  the  former  practice,  the  party  entitled  to  possession 
was  put  in  possession  by  a  writ  of  habeas  facias  possessionem. 
This  was  a  writ  of  restitution  when  issued  to  restore  a 
party  to  possession,  who  had  been  put  out  of  possession  by 
such  a  writ  (2  R.  S.,  &  2,  ccl,  235  ^  41). 

The  provision  last  cited  relates  to  cases  w^here  new  trials 
have  been  granted,  or  recovery  had  by  defendant  in  accord- 
ance with  the  Revised  Statutes,  regulating  proceedings  in 
ejectment. 

These  cases  are  not  strictly  within  those  provisions,  but 
there  being  no  other  provisions  of  law  applicable  to  the  cases 
before  us,  the  courts  are  compelled  to  apply  the  provisions 
referred  to,  as  far  as  they  are  applicable. 

There  has  been  a  judgment  awarding  to  the  plaintiff  the 
possession  of  the  premises  in  controversy,  that  judgment  has 
been  set  aside,  and  defendant  was  entitled  to  have  the  pos- 
session restored  to  him.  As  that  is  to  be  done  by  the  statute 
cited  by  writ  of  habeas  facias,  it  must  be  done  by  the 
same  process  in  these  cases,  unless  the  Code  has  changed  the 
practice. 

In  all  cases,  where  restitution  was  required  to  be  made  before 
the  Code,  by  courts  of  record,  it  was  done  by  writ  {Grahani's 
Fr.,  2  CiL,  83G-7  ;  Same,  3G7  ;  7  Cow.,  417  ;  Comijn's  Dig., 
Title  Fkader.  3  F.,  20) 

lias  the  Code  provided  any  other  mode  for  enforcing  res- 
titution than  by  writ  ? 

Section  26G  of  the  Code  provides,  that  when  the  service 
of  the  summons  is  made  by  publication,  the  court  may  require 
of  the  plaintiff  security  that  he  will  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects  directed 
by  the  judgment  to  be  transferred,  or  the  restitution  of  any 
money  collected  by  virtue  of  such  judgment. 

By  section  330,  an  appellate   court  may  on  reversing  or 
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modifyiiiif  a  judgment,  innke  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment. 

J>y  section  809,  the  county  court  is  required  to  order  the 
amount  paid  or  collected  on  a  judgment  that  has  b(,'en  re- 
covered, to  be  restored  vvitii  interest.  And  the  order  may 
be  obtained  on  notice  of  six  days.  And  if  such  order  is  made 
before  judgment,  the  amount  may  be  included  in  tiie  judg- 
ment. 

The  common  pleas  of  New  York,  hold  the  practice  under 
this  section  to  be  for  the  appealing  party  entitled  to  I'estora- 
tion,  to  apply  for  it  to  the  appellate  court,  and  if  granted,  it 
becomes  a  part  of  the  judgment,  and  the  amount  can  be 
collected  by  execution  [Kcnncdtj  agt.  CBrlen,  2  E.  1). 
Stnitli,  41.) 

These  provisions  of  the  Code  contemplate  restitution  before 
raid  after  judgment,  and  as  part  of  the  rt^lief  given  by  the 
judgment.  Where  the  order  for  restitution  is  made  after 
judgment,  it  is  entered  by  way  of  suggestion  at  the  foot  of 
the  record.  AVhere  granted  as  part  of  the  relief,  it  ibrms 
part  of  tiie  judgment.  And  if  granted  before  it  may  be  made 
a  part  of  tJie  judgment.  But  if  not  m.ide  part  of  tlie  judg- 
ment, restitution  is  obtained  tlirough  tiie  order. 

^Miere  restitution  is  granted  by  judgment  it  can  only  be  en- 
forced by  writ,  whether  it  be  to  restoi'e  possession  of  real  or 
personal  property,  or  the  re-payment  of  money,  except  where 
the  judgment  directs  the  doin2f  of  somethinu-  other  than  the 

Jo  o  O 

delivery  of  real  or  personal  propert}',  and  tlie  payment  of 
money,  the  failure  to  perfoiTii  may  be  punished  as  a  con- 
tempt {Code,  §  2S-5). 

AVhere  restitution  is  directed  by  order,  it  must  be  enforced 
by  execution,  if  that  process  can  effect  it,  if  not,  tlien  tliere  is 
no  way  to  protect  the  party  except  by  punishing  disobedience 
of  the  order  as  a  contempt. 

In  2(1  Salkdd,  section  SS,  it  is  said,  that  where  a  judg- 
ment is  set  aside  after  execution  for  irregularity  tliere 
needs  no  scire  facias  for  restitution,  but  an  attachment  should 
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be  granted  upon  the  rule  for  contempt,  if  there  be  not  rest- 
itution. 

By  tliis,  is  meant,  I  suppose,  that  when  the  judgment  is 
set  aside,  there  is  no  roll  on  which  to  enter  either  judgment 
for  restitution,  or  a  suggestion.  And,  as  the  rule  or  order 
directing  restitution,  is  the  only  authority  for  it,  disobedience 
to  it,  is  treated  as  a  contempt. 

I  am  unable  to  perceive  any  reason  why  the  practice 
pursued,  in  the  case  cited  should  not  apply  to  the  cases  be- 
fore us  (The  People  agt.  Johnson,  38  N.  Z.,  763  j  Chamher- 
lain  agt.  Choles,  35  N.   Y..  477). 

For  these  reasons,  the  orders  appealed  from  should  be 
affirmed,  with  $10  costs. 


22  NEW  YORH  PRACTICE  TcEPORTS. 


Dawlev  aijt.  Brown. 


SUPRE^IE  COURT 

Jajies  J.  W.  DawleYj  agt.  Joiix  P.  Browx. 

Same  asrt.  George  D.  Fox. 


Where  an  order  of  restorationatf-pecjn]  term,  is  made,  after  Befiinaraaide  iuilijmeTit  of 
Sispossefsion  obtained  by  tlie  jilaintifi' — the  plaintill' being  in  lawful  possession  of 
the  premises,  it  is  irregnlar  to  include  in  siicli  order  of  restoration  granted  to  tlie 
defendant,  an  injunction  clause  restraining  the  plaiiitifl' from  entering  into  or  inter- 
fering witli  the  possession  of  the  premises  and  restraining  him  from  f-ultivating  or 
otherwise  nsing  the  premises.  Wlien  restored  to  possession,  the  remedy  of  the 
defendant  •.vonld  probably  be  by  action  for  any  illegal  entry  or  injury  done  the 
premises  by  the  plaiutiti'  (See  S.  C,  aiiie,  page  17). 


Fourth  Judicial  Department,  Buffalo,  January.   1S72. 
Before  Mullin,  P.  J.,  Johnsox  and  Talcott,  JJ. 

B)/  the  court,  Mullin,  P.  J. — In  addition  to  the  facts 
stated  in  the  statement  of  flicts  preceding  the  opinion  in  the 
otlier  appeals  between  the  same  parties,  argued  at  tlie  June 
term,  it  is  proper  to  refer  to  a  few  otiiers,  in  order  the  better 
to  appreciate  the  grounds  for  reversing  tlie  ordears  appealed 
Irom. 

On  the  loth  April,  1S71,  tlie  special  term  made  an  order, 
that  plaintiff  desist  and  refrain  from  entering  into  or  inter- 
fering with  the  possession  of  the  premises  in  controversy,  and 
from  cultivating  or  working  said  premises,  and  that  he  show 
cause  on  the  last  Monday  of  April,  before  the  Ontai'io  special 
term,  why  possession  should  not  be  restored  to  tlie  defend- 
ant, and  why  the  order  above  mentioned  should  not  be  con- 
tinned  until  the  final  decision  of  the  action. 

This  order  was  personally  served. 
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Subsequently,  and  on  the  18th  of  April,  the  plaintiff  was 
seen  plowing  on  the  premises  in  dispute.  Thereupon  Justice 
J.  C.  Smith,  made  an  order,  that  plaintiff  show  cause  on 
the  2oth  April,  at  the  Ontario  special  term,  wliy  he  should 
not  be  punished  for  a  contempt  for  violating  the  order  by 
plowing  said  premises. 

On  tlie  25th  day  of  April,  the  plaintiff  appeared  and  showed 
cause  in  pursuance  of  said  order,  and  the  special  term  decided 
that  the  plaintiff  had  been  guilty  of  contempt  in  plowing  said 
premises  in  violation  of  said  order,  and  ordered  that  an 
attachment  issue  against  said  plaintiff,  to  the  end  that  he 
might  be  punished  for  such  contempt. 

An  attachment  was  accoi'dingly  issued,  plaintiff  was  ar- 
rested thereon,  and  tlie  4th  May,  1671,  the  said  plaintiff  ap- 
peared before  the  special  term  in  Ontario  county,  and  the  said 
court  referred  it  to  a  referee  to  ascertain  and  report  the 
amount  -of  costs  and  expenses  incurred  by  defendant  in  the 
porceedings  for  contempt.  The  referee  reported  the  amount, 
and  on  the  10th  day  of  May,  the  said  court  made  an  ordeT, 
that  the  plaiutifi' pay  to  the  defendant  the  sum  so  ascertained, 
which  sum  was  fixed  as  the  fine  imposed  on  the  plaintiff,  as 
punishment  for  the  contempt  aforesaid,  and  that  he  stand 
committed  until  said  sum  is  paid. 

From  these  orders  the  plaintiff  appeals. 

The  plaintiff  having  been  put  into  possession  by  virtue 
of  an  execution  issued  on  tlie  judgment  adjudging  him  en- 
titled to  the  possession  of  the  premises  in  question,  was  law- 
fully in  possession. 

That  possession  commenced  on  the  7th  April.  On  the 
15th  of  that  month,  when  the  first  order  to  show  cause  was. 
made  and  enjoining  plaintiff  from  entering  into  possession, 
he  was  in  the  peaceable  and  lawful  possession  of  the  said 
premises. 

The  order  so  far  as  it  attempted  to  restrain  him  from  en- 
tering, was  a  nullity. 

The  only  relief  to  which  the  defendant   was  entitled,  was 
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to   have  the    default  opened,   the   judgment   set  aside,   and 
restoration  to  the  possession. 

The  judgments  were  set  aside,  on  the  Sth  April,  upon 
coin})liance  with  a  eondition.  AVhen  the  condition  was 
actually  complied  with,  we  do  not  know,  but  it  must  have 
been  before  the  order  of  the  loth  was  made. 

The  judgments  being  set  aside,  there  was  nothing  to  justify 
the  issuing  of  a  writ  of  restitution.  If  the  defendant  was  to 
be  restored,  it  must  be  by  order.  I  find  no  authority  for 
embracing  in  sucli  order  a  provision  restraming  the  plaintiff' 
from  cultivating,  nor  otherwise  using  the  premises.  When 
restored  to  possession,  I  suppose  tlie  defendant  might  main- 
tain an  action  against  tlie  plaintitlj  not  only  fur  the  illegal 
entry,  but  for  any  injury  done  to  tlie  premises  while  in 
possession. 

If  the  order  was  intended  to  operate  as  an  injunction,  the 
provisions  of  the  Code,  as  to  security,  &c.,  must  be  complied 
with,  and  if  not  complied  with,  it  would  be  irregular. 

But  mere  irregularity  would  not  excuse  a  violation  of  it  by 
the  party  enjoined. 

Tlie  parties  enjoined  in  these  cases  was  tiie  plaintiff. 
The  Code  does  not  authorize  an  injunction  in  favor  of  the 
defiendant  against  the  plaintiff.  It  can  only  issue  in  favor 
of  a  plaintiff  {Code,  §  219,  Springsteen  agt.  Foivcrs,  4  Ilohi., 
624). 

If  a  defendant  desires  to  restrain  the  plaintiff,  he  must 
commence  a  cross-action. 

The  comt  having  no  power  to  issue  an  injunction,  it  is 
utterly  void,  and  the  party  enjoined  cannot  be  held  liable 
lor  contempt  in  disobeying  it  [People  agt.  Sttirtevant,  S  SeUL, 
2G()). 

This  objection  is  fatal  to  the  order  appealed  from,  and  it  is, 
therefore,  unnecessary  to  consider  the  other  questions  dis- 
cussed by  counsel. 

The  orders  of  the  special  term  must  be  reversed,  with  $10 
costs. 
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U.  S.   DISTRICT  COURT. 
In  the  matter  of  Julius  A.  RobixsoXj  a  bankrupt. 

In  an  iiivoIunt;iry  case,  the  attorney  for  the  petitioning:  creditor  Avas  allowed  to  be 
paid  out  of  the  fund  in  the  hands  of  the  assignee,  not  only  liis  dirsbursements,  but 
a  reasonable  conipensatiou  for  his  services  in  pro&etuting  the  debtor  into  bank- 
ruptcy. 

The  practice  in  such  case,  is  for  the  attorney  to  present  to  the  register  in  charge  a 
petition  directed  to  the  court  in  bankruptcy,  praying  lo  be  allowed  for  sucli 
services  and  disbursements.  The  register  then  takes  testimony  touching  the 
necessity  and  value  of  such  services  and  disbni-senients,  and  ceriifics  the  same 
with  his  opinion  thereon  to  the  district  judge  v^ho  makes  such  order  thereon  as 
the  testimony  seems  to  warrant. 

Southern  District  of  New  YorJc,  in  Banh-uptcy. 

At  chambers,  No.  4  Warren  street,  in  tlie  city  of  New 
York,  in  said  district,  on  this  9th  day  of  January,  A.  D. 
1872. 

I,  the  undersigned  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify,  that  the  petition  of  Charles  H. 
Woodbury,  hereto  annexed,  was  duly  filed  on  tlie  20tli  day 
of  December,  1871.  That  thereupon  notice  was  given  to 
the  assignee,  that  testimony  would  be  taken  before  me  on 
tiie  22nd  day  of  December,  at  my  chambers  in  support  of  the 
prayer  of  the  petition.  Tiiat  on  tlie  said  22d  day  of  Decem- 
ber, the  said  petitioner  and  the  said  assignee,-  by  Mr.  C.  W. 
Bangs,  his  attorney,  appeared  before  me  pursuant  to  said 
notice,  and  thereupon  the  said  Bangs  objected  to  the  pro- 
ceedings before  the  register,  on  tlie  ground,  that  no  special 
order  of  reference  to  the  register  had  been  mac'e  upon  said 
petition. 

Tiiat  I  overruled  said  objection,  holding  that  as  tlijo  case 
had  been  referred  to  the  regi.ster  generally,  it  was  not  neces- 
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Bary  to  obtain  a  further  order  referring  to  it  liiiu  to  take  test- 
iiiiouy,  &c.  But  that  I  would  proceed  to  take  such  test- 
imony as  should  be  olferred  on  both  sides,  and  then,  if 
desired  by  either  party,  would  certify  the  whole  matter  to  tiie 
judge  for  decision.  To  which  ruling  the  said  LJaugs  ex- 
cepted, and  desired  the  point  to  be  certified  to  the  court  for 
decision.  That  thej-eupon  the  matter  was,  by  agreement  of 
the  parties  adjourned  to  the  26th  day  of  December,  when 
the  said  petitioner  and  the  assignee  in  person  appeared  be- 
fore me,  and  proceeded  to  take  the  testimony  which  is  hereto 
annexed. 

That  at  the  close  of  tlie  testimony,  the  assignee  stated, 
that  as  he  tliought,  the  charge  of  S300  reasonable,  he  did 
not  wish  to  call  witnesses  or  oppose  the  application — but  still 
desired  the  question  of  practice  to  be  certified  to  the  court. 

And,  I  furtlier  certify,  that  I  tliink,  as  well  from  the  said 
testimony  as  from  my  knowledge  and  recollection  of  the 
services  rendered,  that  the  sum  of  $300  would  not  be  above 
the  ordinary  rate  of  charges  in  this  city  for  similar  services, 
and  I,  therefore,  recommended  the  entry  of  an  order  that  the 
assingee  be  directed  to  pay  over  to  said  petitioner,  in  satis- 
. faction  for  said  services  the  sum  of  $300  from  tlie  funds  of 
said  estate  in  or  to  come  into  his  hands,  besides  the  sum  of 
$19G  45-100,  which  appears  to  have  been  disbursed  by  the 
said  petitioner  in  said  proceedings  amounting  in  all  to  the 
sum  of  $496  45-100. 

And  touching  the  question  of  practice  raised  by  the  said 
attorney  for  the  assignee,  I  further  certify,  that  I  have 
adopted  this  practice  in  several  cases  before  me  with  the 
approbation  of  this  court,  and  that  a  similar  practice  pre- 
vails as  I  am  informed  with  registei's  generally. 

It  would  ?eem  unnecessary  to  put  a  party  to  tlie  expense 
of  going  into  court  to  get  an  or.der  that  a  register  take  test- 
imony to  sustain  his  petition,  when  t[ie  duty  of  taking  such 
testimony  is  one  within  the  general  scope  of  the  -duties 
imposed  upon  the  register  in  charge  by  the  act — and  general 
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orders.  The  order  referring  the  case  to  the  register,  requires 
him  "  to  take  such  proceedings  therein  as  are  required  by 
the  act."  The  act  requires  him  "  to  sit  at  chambers" — im- 
plying that  he  is  charged,  in  the  case  assigned  to  him,  witli 
the  ordinary  chamber  duties  of  the  court.  This  is  the  con- 
struction given  to  the  act  by  the  report  of  the  committee  on 
"  revision  of  the  laws"  adopted  by  congress,  February  23, 1S7 1 . 
In  that  report,  congress  clearly  construe  tlfe  act  as  conferring 
upon  the  register  the  power  to  do  every  act  in  a  case 
assigned  to  him  which  the  court  could  do,  except  passing 
upon  an  "  issue  framed"  for  the  opinion  of  the  court,  com- 
mitting for  contempt  and  allowing  or  suspending  an  order 
ot  discharge.  That  such  judicial  power  should  be  witliheld 
from  the  register,  is  obviously  necessary  in  the  interest  of 
miiformityof  decision  which  is,  no  doubt,  sufficiently  endan- 
gered by  the  inevitable  division  of  the  country  into  forty- 
eight  judicial  districts,  in  each  of  which  there  is  a  judge  of 
a  co-ordinate  power  and  jurisdiction.  If  the  register  may 
not  take  such  testimony  without  the  special  order  of  the 
judge,  it  would  be  difficult  to  say  what  acts  he  miglit  do 
without  such  order. 

'  The  convenience  of  this  practice  has  suggested  and  com- 
mended it  to  me.  Under  it,  the  attention  of  the  judge  is 
but  once  called  to  the  matter,  wlien  he'  has  before  him  the 
petition,  tiie  testimony  which  both  parties  desire  to  submit, 
witli  the  opinion  of  the  register  upon  the  same,  and  if  counsel 
desire  to  be  heard,  the  case  can  be  set  down  for  hearing  upon 
the  papers  before  llie  court. 

The  convenience  and  economy  of  tliis  practice  is,  there- 
fore, so  obvious,  that  I  hope  the  court  will  permit  it  to  be 
continued,  notwithstanding  the  objection  made  to  it  by  tho 
attorney  for  the  assignee. 

Repectfully  submitted, 

I.  T.  WILLIAMS, 
JRegistcr  in  BanhriqAcy.     ' 
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Upon  the  foregoing  certiticute  the  judge  made  the  follow- 
ing order  : 

Upon  reading  and  filing  the  petition  of  Cliarles  H. 
"Woodbury,  the  testimony  taken  thereunder,  and  the  cert- 
iiieate  of  the  register  lierein,  and  upon  hearing  ]\Ir.  Wood- 
bury in  his  own  belialf,  and  Mr.  C.  W.  Bangs  for  the  as- 
signee :  Ordered,  that  John  Sedgwick,  the  assignee  of  the 
bankrupt  above  named,  pay  to  Charles  H.  Woodbury  above 
named  forthwith  from  the  funds  of  the  estate  of  tlie  bank- 
rupt above  named,  now  in  his  hands,  tlie  sum  of  three  hun- 
dred dollars  for  his  services  rendered  the  said  estate,  and  tlie 
sum  of  one  hundred  and  ninety-six  4-5— 100  dollars  paid  out 
by  him  therefor,  and  the  sura  of  thirty  20-100  dollars  paid 
out  by  him  for  register's  and  clerk's  fees  on  their  petition  j 
in  all  the  sum  of  five  hundred  and  twenty-six  75-100 
dollars. 
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NEW  YORK  COmiON  PLEAS. 

James  Dart  and  another  agt.  Marcus  Walker  and  An- 
drew McKlNNET. 

Where  one  of  several  defendants,  at  the  time  of  the  commencement  of  the  action, 
lesides  in  this  state,  his  subsequent  removal  to  another  state,  will  not  autliorize 
the  court,  on  his  petition,  to  remove  the  cause  into  tlie  United  States  court. 

Under  the  act  of  Congress  of  July,  1866,  one  of  several  defendants,  who  was  a 
citizen  of  another  state  at  the  time  of  the  commencement  of  the  action,  may,  on 
his  petition,  have  the  cause  removed  into  the  United  States  court,  as  to  hiniselt, 
where  he  can  make  it  appear  that  the  suit  is  one  which  "  tliere  can  be  a  final  de- 
termination of  tlie  controversy,  so  far  as  the  petitioning  defendant  is  concerned, 
without  tlie  presence  of  the  other  defendants  as  parties  in  the  cause." 

General  Term,  December,  1S71. 

Before  Charles  P.  Daly,  Ch.  J.,  Hamilton  W.  Robin- 
son and  Joseph  F.  Daly,  J  J. 

This  is  an  appeal  from  an  order  made  on  the  application 
of  both  defendants  for  the  removal  of  this  action,  now  at 
issue  and  pending  in  this  court,  to  the  circuit  court  of  the 
United  States  of  the  Southern  District  of  this  State. 

Starr  <&  Ruggles,  aitorneys  for  plaintiffs. 
Eldridge  d;  Johnson,  attorneys  for  defendants. 

J3y  the  Court,  Robinson,  J.  The  application  was  made 
on  tlie  aflidavits  of  botli  defendants,  that  botli  plaintiiFs  are 
not  residents  of  this  state ;  that  tlic}^  (the  defendants)  are 
botli  residents  of  the  state  of  Massachusetts;  that  the  matter 
in  controversy  is  a  claim  for  damages  in  the  sum  of  $30,000 
(far  exceeding  $-300,  exclusive  of  costs),  that  they  both  be- 
lieve that  from  prejudice  or  local  influence  tliey  and  each  of 
them  will  nut  be  able  to  obtain  justice  in  this  coui't. 
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The  application  is  also  fouiulecl  upon  their  joint  petition 
for  sncli  removal  of  the  cause,  stating  substantiallly  the  same 
facts  as  are  contained  in  their  a(h(]avits,  in  which  they  jointly 
and  severally  otfer  the  security  required  by  the  acts  of  con- 
gress of  March  2,  ]SG7,  or  that  of  ]SGG,  to  which  it  is 
amendatory. 

The  action  was  commenced  in  December,  1  SOo,  and  issue 
was  joined  in  March,  ISGG,  The  defendant  Walker  was,  at 
the  time  of  tlie  commencement  of  the  suit,  a  resident  of  this 
state,  but  for  the  jiast  year  and  upwards,  has  been  a  resident 
of  Massachusetts,  while  the  defendant  McKinney,  at  the 
commencement  of  the  action  and  ever  since,  has  resided  in 
Massachusetts.  The  cause  has  been  once  tried,  but  on  ap- 
peal a  new  trial  has  been  ordered,  and  the  case  now  stands 
for  trial  on  the  calendar  of  this  court. 

As  to  the  defendant  Walker,  he  cannot  arail  himself  of  the 
benefits  of  either  of  the  acts  of  congress  of  July  27,  ISGG,  or 
March  2,  18G7,  above  referred  to. 

At  the  time  of  the  passage  of  both  these  acts,  this  suit  had 
been  already  commenced  and  was  then  pending.  It  was 
not  (as  to  him)  one  pending  between  a  citizen  of  the  state  in 
which  the  suit  was  brought,  against  the  citizen  of  another 
state,  '^  nor  was  it  one  that  was  "  "  thereafter  commenced," 
so  that  he  did  not  come  within  either  category  of  the 
statute. 

His  subsequent  change  of  residence  to  the  state  of  Massa- 
chusetts did  not  affect  tiie  exclusive  jurisdiction  of  this  court, 
nor  authorize  the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States.  The  order  denying  the  application  in 
his  behalf  was  correct  and  should  be  alKrmed. 

The  motion  was,  however,  granted  as  to  the  defendant 
McKinney,  on  condition  that  he  file  a  bond  in  the  penalty  of 
$20,000,  witli  sureties,  conditioned  for  the  performance  of  the 
requirements  of  these  acts. 

An  objection  is  taken  by  the  plaintiffs  on  the  ground  that 
the  ap[tlication  was  made  with  express  reference  to  the  act 
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of  1S67,  and  that  the  defendant  McKinney  is  not  withhi  the 
intent  of  that  statute,  because  it  has  only  reference  to  a  suit 
between  "  a  citizen  of  the  state  in  which  tlie  suit  is  brought 
and  a  citizen  of  another  state."  Tiiat,  where  all  the  plain- 
tiffs are  residents  of  one  state,  and  all  tiie  defendants  reside  in 
another,  and  that  no  such  relief  as  is  sought  can  be  afforded, 
because  the  application  is  made  with  reference  to  the  act  of 
18C7,  and  should  not  be  granted  under  the  act  of  ISGG,  because 
not  asked  for  under  that  statute. 

Undoubtedly  the  act  of  1SG7  is  to  be  construed  in  harmony 
with  that  received  by  the  similar  terms  in  the  judiciary  act 
of  ]7S9,  and  has  reference  only  to  actions  between  one  or 
more  plaintiffs  (of  one  class),  and  one  or  more  defendants  of 
the  other  class,  in  which  the  application  for  the  removal  of 
the  cause  should  be  made,  either  by  all  the  plaintiffs,  citizens 
of  one  state,  or  by  all  the  defendants  who  are  citizens  of 
another.  •  {FLsJc  agt.  Chicago  Rock  Island  d^  P.  11.  II.  Co.,  53 
Barh.,  472.)  The  act  of  1S66,  however,  is  one  for  the  bene- 
fit of  such  of  several  defendants  citizens  of  a  state  other  than 
that  in  whicii  the  suit  is  instituted,  who  make  it  appear  to 
the  satisfaction  of  the  court,  by  petition,  that  the  suit  is  one 
which  ^'  there  can  be  a  final  determination  of  the  controversy 
so  far  as  the  petitioning  defendant  is  concerned  without  the 
presence  of  the  other  defendants  as  parties  in  the  cause." 

The  petition  alleges,  and,  by  a  statement  of  the  nature  of 
the  action,  discloses  it  to  be  one  of  this  cliaracter,  and  al- 
though the  rights  of  the  petitioners  as  stated  may  be  sought 
under  and  by  erroneous  reference  to  a  particular  statute,  yet 
the  appro|)riatc  relief  may  be  granted,  altlmugh  afforded 
under  a  difllirenfe  act.  It  is  further  objected  on  the  part  of 
tiie  plaintiff,  that  the  petition  is  joint,  and  being  denied  as  to 
one  defendant,  should  be  as  to  both. 

The  petition  states  the  case  of  eacii  defendaiit  and  shows 
as  to  McKinney,  tiiat  he  is  within  the  provisions  of  the  act 
of  18GG,  and  that  a  removal  may  be  made  as  to  him,  although 
refused  as  to  Walker.     They  each  offer  to  comply  with  the 
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coiulitimis  of  the  statute,  and  the  order  allowing  the  applica- 
tion as  to  the  defendant  Mi'Kinnev,  on  terms  eonibi'niini>:  to 
the  act  of  ISGG,  could  not  have  been  properly  d(Miied, 

By  these  statutes,  application  for  the  removal  can  be  made 
"  b(>fore  trial  or  a  fmal  hearinii:,"  and  it  is  also  urged  tliat  a 
trial  having  previously  been  had,  the  application  is  too  late. 
This  objection  should  not  prevail.  That  trial  was  adjudged 
a  mtstrial,  and  tliecase  now  stands  for  trial  as  if  none  such  had 
occurred.  A  trial  being  the  final  determination  of  the  merits 
of  the  controversy,  such  judicial  consideration  of  the  case 
must  necessarily  yet  be  had.  [Ackerhj  agt.  VilaSj  7  Am.  Law, 
licg.  N.,  3,  229.) 

The  order  appealed  from  was  in  all  respects  proper,  and 
should  be  affirmed,  but  without  costs. 
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SUPREME  COURT. 

JosHiA  H.   TuRXER,  appellant,    agt.    Seth  A.«  Van  Riper, 
and  others,  respondents. 

It  has  reapeatedly  been  decided  that  a  plea  of  license  does  not  raise  a  question  of 
title  to  land.     And  where  tliere  is  no  cerlijicate  of  the  judge  who  tried  the  cause' 
that  title  came  in  question  on  the  trial,  tlie  court  must  assume,  for  ilie  purpose  of 
the  question  as  to  who  is  entitled  to  costs,  that  the  question  of  title  was  not  raised', 
either  in  the  pleadings  or  on  the  trial. 

Where  an  action  is  brought  to  recover  treble  damages  for  trespass  on  land,  &,c.,. 
pursuant  to  title  6,  ch.,  5,  3d  part  of  the  Revised  Statutes  (12  R.  S.,  '■2d  ed.,  201,  §. 
1,  <&c.),  and  the  plaintiff  claims  $1080,  but  recovers  only  |5,  the  defendant  ia^ 
entitled  to  costs. 

This  provision  for  costs  in  the  Revised  Statutes,  in  these  actions,  is  repealed  by  the- 
Code. 

Although  the  Oode  does  not,  in  terms,  provide  for  costs  in  actions  of  trespass  on' 
land,  yet,  as  it  provides  for  costs  in  actions  of  ejectment  and  in  actions  in  which, 
title  to  real  estate  shall  come  in  question,  and  is  silent  as  to  actions  of  trespass,  it 
must  be  assumed  tliat  that  class  of  actions  was  intended  to  be  embraced  by  some 
other  provision,  if  any  is  applicable  to  it. 

The  only  other  provision  of  $  304  which  can  be  said  to  embrace  this  class  of  ac 
tions,  is  the  subdivision  of  said  section  which  gives  costs  to  the  prevailing  party 
in  actions  for  the  recovery  of  money,  when  the  plaintiff  recovers- $50  ,  And  this- 
subdivision  would  seem  to  apply  to  actions  of  trespass. 

The  plaintiff' is  not  entitled  to  costs  under  the  Revised  Statutes  because  in  his  com- 
plaint he  claimed  |1080  damages,  an  amount  exceeding  the  juriadictiou  of  a  justice- 
of  the  peace. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  on  a  note  o-n  other  contract,  audi 
in  an  action  of  trespass,  although  the  damages  claimed  tway  exceed  ^200,  but  be^ 
cause  of  the  amount  of  the  claim,  he  cani:ot  try  it.  This  descwption  of  actions  is- 
not  that  to  which  sub.  3  of  $  304,  is  intended  to  apply.  The  cou.rt  has  jurisdiction 
of  such  actions,  but  not  of  the  particular  cases. 

It  ■would  seem  that  the  courts  have  heretofore  sanctioned  this  injustice,  as  to  the 
claim  for  the  amount  of  damages  destroying  the  jurisdiction  of  a  justice  in  the 
action,  and  the  inquiry  is  wliether  that  rule  of  law  is  still  in  force. 

Fourth  Judicial  Brpartment^  Buffalo,  January/,  1872.        , 
Before  Mullix,  F.  J.,  Johnson  and  Talcott,  JJ. 
By  the  court,  Millin,  P.  J. — This  action  was  brought  to 
recover  treble  danuiges  for  trespassing   on  the   lands  of  the 
Vol.  XLIIl.  3 
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plaiiitift",  and  cutting  down  and  carrying  away  timber  pur- 
suant to  title  G,  chap.  5,  3d  part  of  the  Kevised  Statutes  {Sec. 
2,  U.S.,  2d  ed.,  2G1,  <^  1,  cCc). 

The  plaintiff  recovered  $-3.  The  special  term  held  the 
defendant  was  entitled  to  costs,  for  the  reason  that  the  plain- 
tiff recovered  less  tlian  $50  damages. 

The  del'endant's  answer  admitted  that  tlie  land  on  which 
the  timber  was  cut  belonged  to  the  plaintiff,  but  alleged  that 
it  was  cut  by  the  leave  and  license  of  the  |)laintiff. 

It  has  been  repeatedly  held  that  a  plea  ol'  license  does  not 
raise  a  question  of  title  to  land. 

And  there  is  no  evidence  before  us  by  the  certificate  of 
the  judge  who  tried  the  cause,  that  title  came  in  question  on 
the  trial.  A  certificate  of  the  judge  is  the  only  competent 
evidence  of  that  fact. 

We  must  assume  for  the  purposes  of  the  question  as  to 
who  is  entitled  to  costs,  that  the  question  of  title  was  not 
raised  either  in  the  pleading  or  oil  the  trial. 

The  plaintiff  insists  that  lie  was  entitled  to  costs,  and  not 
the  defendant,  because  the  provisions  of  the  Revised  Statutes 
giving  costs  to  the  plaintiff,  on  a  recovery  by  him  of  any 
amount  of  damages  in  an  action  for  trespass  on  lands,  aro 
still  in  force,  not  having  been  repealed  by  the  Code,  either  in 
terms  or  by  implication. 

By  §  -3  of  title  1  of  chap.  10,  of  the  3d  part  of  tlie  Revised 
Statutes  (2  li.  S.,  2d  cd.,  oOS,  and  0),  it  is  provided  that  in 
the  following  cases,  if  the  plaintiff  recover  judgment  by  de- 
fault upon  confession  verdict,  demurrer  or  otlierwise  in  any 
action  or  proceeding  at  law,  he  shall  i-eeover  tlie  costs  al- 
lowed for  services  in  the  court  in  whicli  tlie  action  shall  be 
brought. 

1.  In  all  the  actions  relating  to  real  estate  emimerated  in 
the  fifth  cha[)ter  of  the  act  and  in  all  proceedings  to  recover 
the  possession  of  land  forcibly  entered  or  forcibly  detained. 

2d.  In  all  actions  in  which  title  to  land  shall  be  put  in 
issue  by  the  pleadings  or  come  in  question  on  the  trial. 
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3d.  Iq  suits  and  proceedings  upon  writs  of  scire  facias, 
&c.,  &c. 

An  action  for  cutting  down  and  carrying  off  trees  or  tim- 
ber from  tlie  land  of  another  is  one  of  the  actions  in  which 
by  the  third  section,  above  cited,  costs  of  the  court  in  which 
the  action  is  brought  are  given  to  the  plaintiff  upon  a  recov- 
ery therein,  without  regard  to  the  amount  of  such  recovery. 

It  only  remains  to  inquire  whether  this  provision  of  the 
Revised  Statutes,  giving  costs  in  this  class  of  actions,  has  been 
repealed. 

Section  303  of  the  Code  declares  that  all  statutes,  estab- 
lishing or  regulating  the  costs  or  fees  of  attorneys,  &c.,  in 
civil  actions,  and  all  existing  rules  and  provisions  of  law,  re- 
stricting or  controlling  the  right  of  a  party  to  agree  with  an 
attorney,  &c.,  for  his  compensation,  are  repealed,  and  here- 
after the  measure  of  such  compensation  sliall  be  left  to  the 
agreement,  exjjress  or  implied,  of  the  parties.  But  there 
•may  be  allowed  to  the  prevaihng  party  upon  the  judgment 
certain  suras,  by  way  of  indemnity  for  his  expenses  in  the 
action,  which  allowances  are  in  this  act  termed  costs.      • 

This  section  was  obviously  intended  to  effect  three  ob- 
jects :  IsL  To  abolish  the  fee  bill  prescribed  by  the  Revised 
Statutes. 

2d.  To  set  aside  the  rule  established  in  and  enforced  by 
both  the  Courts  of  ^Law  and  Equity  in  this  State,  that  an 
agreement  between  an  attorney  or  solicitor  and  client,  that 
the  former  should  receive  a  part  of  the  subject  matter  or 
proceeds  of  the  litigation  as  compensation  for  his  services, 
was  illegal  and  void,  and, 

■  '3d.  To  establish  a  new  measure  of  indemnity  to  the  suc- 
cessful party  for  his  expenses  in  the  action. 

The  Revised  Statutes  {2  li.  S.  2d  Ed.,  50S,  &c.)  gives  the 
costs  in  an  action  to  the  party  and  next  to  the  attorney  or 
solicitor.  In  this  respect  the  Revised  Statutes  do  not  differ 
ftom  the  Code. 

But  the  fee  bill  established  by  the  Revised  Statutes  pro- 
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viiled  coinpeiisiitioii  for  spoi'lfic  services  ri'iuU'rcd  by  otlicers 
ot"  the  courts  and  by  attorntivs,  solicitors  and  conns*  lloi's. 

By  the  fee  bill  established  by  the  Code,  an  allowance  is 
made  to  the  party  for  certain  specified  ser\"ices,  withont  re- 
gard to  the  person  or  ollic(n'  by  whom  tlu;  service  is  rendered. 
Ijut  as  attorneys  and  counsellors  and  clerks  and  juducs  must 
render  such  services,  the  I'esult  is  not  materially  chang-ed. 
The  two  fee  bills  are  in  these  respects  substantially  the 
same. 

It  is  a  very  narrow  construction  of  section  303  of  the  Code 
to  limit  its  oj)eration  to  a  repeal  of  that  part  of  the  fjrmer 
fee  bill  which  prescribes  the  costs  or  fees  of  attorneys,  &c., 
and  leaves  the  provisions  of  the  Kevised  Statutes  as  to  the 
actions  in  wdnch  costs  may  be  recovered  in  force.  It  nt^ces- 
sarily  follows  that  all  the  piovsions  of  the  Eevised  Statutes 
are  left  by  such  a  construction  in  force,  if  section  303  only 
repeals  the  fee  bill. 

Again,  section  304  of  the  Code  gives  costs  to  tlie  plaintiir 
as  of  course  upon  a  recovery  in  the  following  cases : 

1^/.  In  an  action  for  the  recovery  of  real  property,  or 
where  a  claim  of  title  to  real  property  arises  on  the  j)lead- 
ings  or  is  certified  to  have  come  in  question  on  the  trial, 

2d.  In  an  action  for  the  recovery  of  the  possession  of  per- 
sonal property. 

3f?.  In  actions  in  which  a  court  of  justice  of  the  peace  has 
no  jurisdiction. 

4/7i.  In  an  action  for  the  recovery  of  money  only  wlien  the 
plaintiff  shall  I'ccover  $-50. 

The  first  two  cases  included  in  this  list  are  endji'aced 
in  section  3  of  title  t  of  chapter  10  of  the  3d  part  of  th(; 
Revised  Statutes  above  cited.  And  by  the  first  sul:)divis!on  of 
that  section,  costs  in  actions  of  ejectment,  trespass  on  land, 
and  other  actions  and  proceedings  relating  to  real  property, 
are  provided  for.  Thus  it  will  be  seen  that  the  Code  ex- 
pressly provides  for  costs  in  souk^  of  the  cases  embraced  in 
the  Revised  Statutes^  and  as  the  last  expression   of  the  legis- 
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iative  will  must  prevail,  the  former  statutes  on  the  same  sub- 
ject inconsistent  therewith  must  be  deemed  to  be  repealed. 

The  Code  does  not  in  terms  provide  for  costs  in  actions 
of  trespass  on  land,  but  as  it  provides  for  costs  in  actions  of 
ejectment,  and  in  actions  in  which  title  to  real  estate  shall 
come  in  question,  and  is  silent  as  to  actions  of  trespass,  it 
must  be  assumed  that  that  class  of  actions  was  intended  to  be 
embraced  by  some  other  of  its  provisions,  if  there  are  any 
which  can  apply  to  it.  The  only  other  provision  of  section 
804,  which  can  be  said  to  embrace  this  class  of  actions,  is  sub- 
division of  said  section  which  gives  costs  to  the  prevailing 
party  in  actions  for  the  recovery  of  money  when  the  plaintiff 
recovers  $50.  No  reason  is  perceived  why  this  section  does 
not  apply  to  actions  of  trespass.  It  is  an  action  for  the  re- 
covery of  money,  and  it  may  be  brought  in  a  justice's  court. 
If  the  party  will  not  bring  it  in  that  court,  and  recovers  less 
than  $50,  he  ought  not  to  recover  costs  if  he  sues  in  the 
Supreme  Court. 

If  this  is  a  correct  exposition  of  the  statutes,  we  are  com- 
pelled to  overrule  the  case  of  Utter  agt.  Gifford  in  the  25 
Hon:.  2S9. 

We  cannot  agree  with  the  learned  judge  who  wrote  the 
opinion  in  that  case,  that  the  provision  of  the  Revised  Stat- 
utes, giving  costs  to  the  prevailing  party  on  a  recovery  in 
this  court  of  any  amount,  is  not  repealed  by  the  Code.  To 
hold  those  provisions  unrepealed  would  involve  the  question 
of  costs  in  the  most  inextricable  uncertainty  and  confusion, 
without  being  productive  of  the  slightest  benefit  to  either 
parties  or  attorneys. 

In  The  Earl  of  Craven  agt.  Price,  37  IIow.,  16,  the  General 
Term  of  the  Eighth  District  take  the  same  view  of  the  ques- 
tion that  I  have  attempted  to  establish,  and  hold  tliat  a  plain- 
tiff wlio  recovers  in  an  action  of  tres[)ass  on  real  estate  less 
than  $50  cannot  recover  costs,  but  must  pay  them. 

The  pliiintiff  insists  that  if  he  should  be  held  not  entitled  to 
costs  under  the  Revised  Statutes,  he  is  entitled  to  them  be- 
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cause  the  plaintiff  claimed  in  his  complaint  SI^OSO  <1;imaize.s, 
a  sum  beyond  the  jurisdiction  of  a  justice — a  justici^'s  juris- 
diction beini?  restricted  to  cases  in  wliich  the  damaires 
do  not  exceed  $200. 

It  is  said  in  Coicmi's  Treatise,  2d  cd.,  that  wliere  a  plain- 
tiff claims  damages  to  an  amount  exceeding  tl)e  jurisdiction 
of  tlie  justice,  he  has  no  jurisdiction  of  the  cause.  It  Avas  so 
lield  in  Yager  agt.  Hannah,  (6  HiJl.^  Gol),  and  that  a 
declaration  claiming  as  damages  a  sum  exceeding  the  juris- 
diction of  a  justice,  was  defective. 

In  Humphrey  agt.  Persons,  (23  Harh.,  313),  it  was  said 
if  not  decided,  that  the  Code  had  changed  the  law  as  laid 
down  in  Yager  agt.  Hannah,  and  that  it  is  now  necessary 
for  a  defendant  to  appear  when  the  simimous  claims  dam- 
ages exceeding  the  jurisdiction  as  tliere  are  cases  in  which 
tlie  jurisdiction  is  without  limitation  in  certain  cases,  such  as 
in  actions  on  justices'  judgments  and  on  secui'ity  bonds. 

All  that  was  intended  by  the  remark  I  appreliend,  was, 
that  a  defendant  cannot  safely  keep  away  on  the  retiu-n  day 
notwithstanding  the  summons  may  claim  damages  bevond  a 
justice's  jurisdiction,  least  the  plaintiff  declare  for  a  cause  of 
action  over  which  the  justices' jurisdiction  is  unlimited  as  to 
the  amount. 

It  is  singular  legislation  to  say  tlie  least  of  it,  that  makes 
the  jurisdiction  of  a  comt  depend  on  the  amount  a  plaintiff 
may  claim,  and  reward  him  for  making  an  unli^midt'd  claim 
in  certain  cases,  by  giving  him  costs  of  the  court  into  wliieh 
the  defendant  was  forced  by  reason  of  the  unfounded  claim, 
wlien  the  inferior  court  would  iiave  liad  jurisdiction  if  the 
plaintiff  had  claimed  no  more  than  he  was  entitled  to  i-e- 
cover. 

A.  owes  B.  $-50,  on  a  note  of  hand,  B.  sues  in  tlie  supreme 
court,  and  claims  SI, 000  dam.ages.  A  justice  of  the  [)eace 
has  jurisdiction  of  such  an  action,  when  tlie  amount  claimed 
does  not  exceed  $200.  The  plaintift  sues  in  the  supremo 
court,  and  recovers  $-50,  and  demands  costs,  because  he  made 
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a  claim  of  damages  beyond  the  jurisdiction  oi  the  justice.  It 
would  seem  that  the  courts  have  heretofore  sanctioned  this 
injustice,  and  we  are  to  inquire  whether  that  rule  of  law  is 
still  in  force. 

Subdivision  3  of  "^  304,  cited  {supra),  gives  costs,  of 
course,  to  a  plaintiff  upon  a  recovery  in  actions  of  which  a 
court  of  justice  of  the  peace  has  no  jurisdiction. 

He  has  jurisdiction  of  an  action  on  a  note  or  other  contract, 
although  the  damages  claimed  may  exceed  $200,  but  because 
of  the  amount  of  the  claim,  he  cannot  try  it.  This  descrip- 
tion of  actions  are  not  those  to  which  subdivision  3,  of  ^ 
304,  is  intended  to  apply. 

The  court  has  jurisdiction  of  such  actions,  but  not  of  the 
particular  cases.  It  is  sometimes  provided  in  village  charters 
that  police  justices  shall  have  the  same  civil  jurisdiction  as  a 
justice  of  the  peace,  but  persons  living  beyond  the  corporate 
limits,  are  excluded  from  his  jurisdiction.  The  jurisdiction 
as  to  the  forms  of  actions  is  complete,  but  when  it  appears, 
that  the  defendant  resides  beyond  the  boundaries  of  the  cor- 
poration, his  authority  to  proceed  at  once  terminates.  It 
could  not  be  said  in  such  a  case,  that  the  action  was  one  of 
which  the  justice  had  no  jurisdiction,  but  rather  that  the 
defendant  was  one  over  whom  he  neither  had  nor  could  ac- 
quire jurisdiction,  without  his  consent. 

When  actions  of  which  a  justice  of  the  peace  has  no  juris- 
diction, are  spoken  of,  those  only  are  referred  to  tliat  are  ex- 
pressly withdrawn  from  them.  They  are  enumerated  in 
§  54  of  the  Code,  and  do  not  embrace  an  action  of 
trespass  on  lands,  unless  when  title  comes  in  question. 

This  was  the  construction  given  to  the  provisions  of  tlie 
Code,  to  wiiich  reference  has  been  made  by  the  general  terra 
of  the  first  district,  in  BlanJc  agt.  Wcstcotf,  (7  Ahh.,  N.  S.,, 
225),  and  by  the  general  term  of  the  second  district  in  thO' 
same  volume,  433). 

The  order  of  the  special  term  must  be  affirmed,  with  S10> 
costs. 
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N.  Y.  SUPERIOR  COURT. 

CrxTHiA  J.  Stafford,  administratrix,  Sec,  respondent,  a^. 
Jeremiah  Leamy,  appellant. 

Althongh  the  rule  of  evidence  seems  to  be  settleti  that  if  testimoHV  for  a  )>laintitf, 
being  nninipeaciied.  is  to  l)e  believed,  ihiit  testimony  l'»)r  the  defendant,  whicii  does 
not  contlicl  with  the  jiiaintiH's  testiiiioiiy,  and  is  also  nninipeaclied,  nmsl  be 
equally  believed  ;  yet  wisere  there  appeals  in  the  case  auyiliiiig  whidi  tends  to 
the  impeachment  of  the  witnesses'  credibility,  sncli  as  want  of  intelligence  or  of 
memory — not  that  it  is  necessary  to  lind  the  testimony  false — the  finding  of  the 
referee,  court  or  iury  will  not  be  disturbed  as  jlo  the  fact,  anymore  tliau  a  finding 
in  regard  to  any  other  tact  in  the  case. 

Therefore  held,  that  if  in  the  testimony  of  the  defendant's  witnesses  in  this  case, 
there  were  anything  which  lends  to  impeachment  of  their  credibility,  the  referee 
must  be  supported  in  disregarding  their  tesiimony. 

The  referee  having  found  substantially  that  the  allegations  of  the  com]>laint  were 
sustained  by  the  evidence  of  the  jilaintirt's  wiinesses.  and  that  the  allegations  of 
the  answer  were  not  sustained  by  the  defendaut'a  evidence— J  iidguienl  lor  plaiu- 
titf  affirmed. 

General  Term,  January,  1S72. 

This  action  was  brongiit  to  recover  tlie  value  of  legal  ser- 
vices rendered  by  plaintiff's  intestate  William  R.  Stafford. 
The  answer  admitted  the  rendering  of  certain  services,  and 
alleged  that  various  payments  were  made  by  defendant,  and 
tiuit  in  December,  1SG4,  an  account  was  stated  between 
Stafford  and  the  defendant,  and  that  it  was  found  that  the 
defendant  owed  twenty  dollars,  wliich  he  paid,  and  wliicli 
was  accepted  by  Stafford  in  full  settlement  for  liis  services. 

Tlie  action  was  referred  to  Chas.  M.  !Marsh,  Esq.  On  tife 
trial  the  plaintiff  proved  the  value  of  the  services  and  ad- 
mitted that  the  sum  of  one  hundred  and  ten  dollars  had  been 
]3aid  on  account  tliereof 

The  onl}^  evidence  introduced  to  prove  the  account  stated, 
set  up  in  the  answer,  v/as  the  testimony  of  two  sons  of  tiie 


NEW  YORK  PRACTICE  REPORTS.      41 

Stiirtord  agt    Lt-amy. 

defendant,  who  testified  that  they  were  present  at  a  conver- 
sation between  Stafford  and  defendant,  in  which  Stafford  said 
that  twenty  dollars  was  due  him  for  past  services,  that  the 
defendant  thereupon  paid  it,  and  it  was  accepted  by  Stafford 
in  full  for  all  the  services  he  had  rendered. 

An  exception  was  taken  by  defendant  to  a  refusal  to  strike 
out  the  testimony  of  a  witness  for  plaintiftj  who,  during  his 
examination,  referred  to  entries  in  registers  and  diaries  in  his 
and  Stafford's  handwriting. 

The  referee  reported  in  favor  of  plaintiff,  and  from  the 
judgment  entered  thereon  the  defendant  appealed. 

Otis  T.  Hall,  attorney,  and 

George  II.  Yeaman,  counsel  for  appellants. 

I.  Judgment  should  be  reversed,  because  the  referee  gave 
it  for  full  amount  demanded  in  complaint,  although  defend- 
ant proved,  .-ind  referee  found,  that  defendant  had  paid  more 
than  tlie  credits  stated  and  admitted  in  the  complaint. 

II.  Because  referee  refused  to  exclude  the  testimony  of 
John  J.  Post,  given  by  reading  from  documents  not  in  the 
handwriting  of  witnesp,  and  from  entries  not  originally  made 
by  him.  An  objection  not  discovered,  except  on  cross-exam- 
ination, and  therefore  made  as  soon  as  it  could  be.  {Coivan''s 
TrcatisCj  ^  1,49],  and  cases  there  cited.) 

III.  Because  tiiere  was  full  proof  of  an  account  stated,  as 
pleaded  in  the  answer,  and  of  payment  of  the  amount  so 
found  due. 

Any  admission  or  acknowledgment  of  the  sum  or  balance 
due,  made  by  either  party,  and  acquiesced  in  by  the  other, 
is  an  account  stattnl.  [liouv.  Law  Diet.,  Account ;  2  Green- 
leafs  Ev.,  dth  cd.,  127;  Addison  on  Contracts,  60,  2d 
Am.  Ed.,  2  Jfw?.  4i;  Toivmnn  agt.  Hunt,  1  T.  TL,  42; 
Knox  agt.  Whaleij,  1  Esp.,  1-39;  Dawson  agt.  llemnant,  G 
Esp.,  21.) 

Tiiere  is  no  case  holding  that  it  must  be  in  writing ;  and 
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tlidt  it  may  be  verbal   see  Saundcr''s   Flcad.   and  Ev.,  Vol. 
I.,  46.) 

The  case  of  Hendriclcson  agt.  Beers  (G  Sosw.,  GoO)  is 
only  as  to  the  effect  of  a  ''  receipt  in  full,"  for  a  less  siiiii 
than  due,  and  was  a  case  of  money  lost  at  play ;  morality 
and  public  policy,  inclining  the  courts  to  tlie  plaintiff. 

The  case  of  Geary  agt.  Fage,  (9  Bosic,  290,)  is  only  the 
case  of  a  ]3romise  to  discliarge,  on  something  further  to  be 
done,  and  has  no  relation  to  this  question. 

IV.  The  defendant's  proofs  of  payment,  above  referred 
to,  are  wholly  uncontradicted.  Witness,  Post,  could  only 
say  that  he  did  not  know  of  its  being  paid,  and  did  not  see 
the  Leamys  in  the  office  at  that  interview.  This  is  a  fair 
summary  of  tlie  negative  testimony  of  one  witness,  offered 
against  the  positive  testimony  of  two. 

The  payment  is  corroborated  by  tlie  great  lapse  of  time 
between  the  last  business  and  interviews  proved,  and  the 
death  of  Stafford,  more  than  two  years,  in  which  no  suit  was 
brought  or  demand  made. 

It  is  proved  by  the  statement  of  defendant,  ehcited  by  the 
plaintiff  on  cross-examination,  by  asking  witness,  Joseph 
Leamy,  what  his  father  said  wlien  he  was  sued.  AVlien  the 
summons  came  "  he  said  he  didn't  know  what  it  came  for ; 
he  didn't  owe  anything."  Having  asked  for  the  statement, 
which  defendant  could  not  have  done,  plaintiff  must  accept 
it,  and  is  bound  by  it. 

There  is  no  attempt  at  direct  impeachment  of  the  two  wit- 
nesses, Patrick  and  Joseph  Leamy,  by  whom  payment  is 
proved,  but  there  is  an  attempt  to  contradict  them  on  a 
minor  and  immaterial  point,  as  to  the  location  of  Stafford's 
otHce  in  1SG5  ;  done  with  the  view  to  discredit  their  other 
stat(!ments. 

Upon  this  point  Mr.  Post's  memoiy  is  proved  to  be  at 
fault  by  the  three  Leamys  and  by  Mr.  Brannigan. 

The  testimony  of  the  last  witness  is  conclusive,  and  the 
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veracit}'  and  the  memory  of  Joseph  and  Patrick  Leamy  are 
fully  sustained. 

Finally,  the  referee  himself  has  given  credit  to  these  wit- 
nesses, by  finding  that  the  defendant  had  paid  in  all  one  hun- 
dred and  thirty  dollars,  instead  of  one  hundred  and  ten  dollars, 
as  admitted  in  the  complaint.  This  is  by  adding  the  twenty 
dollars  to  the  one  hundred  and  ten  dollars.  Now  these  wit- 
nesses have  never  spoken  of  that  twenty  dollars,  except  as  a 
final  settlement  and  full  payment,  after  a  discussion  of  the 
accounts  between  the  parties. 

Why  we  should  be  asked  to  accept  their  testimony  as  to 
pavment  of  that  sum,  and  reject  it  as  to  the  facts,  circum- 
stances and  agreement  accompanying  the  payment,  is  not 
perceived. 

Alfred  Roe  and  John  J.  Macklin,  counsel  for  res- 
2)ondcnL 

This  action  was  brought  to  recover  the  value  of  legal  serv- 
ices, rendered  by  WilHam  R.  Stafford  to  defendant. 

It  was  proved  that  services  were  rendered  the  defendant 
from  the  year  1861,  to  the  spring  of  1865,  and  that  the  serv- 
ices were  worth  more  than  the  plaintift  claimed. 

No  testimony  was  oflfered  by  defendant  as  to  any  payment, 
except  a  payment  of  $1-5  in  January,  1865,  and  S20  in 
February,  1865. 

It  was  claimed  that  this  payment  of  $20  was  made  and  re- 
ceived by  plaintiff's  intestate  in  full  for  all  services  rendered 
up  to  that  time.  The  only  testimony  to  prove  this  was,  that 
of  tlie  deftnidant's  sons. 

They  testifiec",  that  at  tlie  time  tliis  money  was  paid,  a  suit 
of  Wianda  against  defendant  was  mentioned.  It  was  2>roved 
that  services  were  rendered  in  this  suit  about  the  time  this 
alleged  interview  took  place,  and  that  the  value  of  such  serv- 
ices was  82 0. 
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The  ivfiMvo  reported  in  iiivcr  of  plaint  ill",  and  jiuliiiiuMit 
was  entered  tliereon,  Ironi  which  dei'endant  ap[)ea]s. 

I.  There  was  evidence  to  show  that  tiie  settlement  and 
act'onnt  stated,  set  up  in  the  answer,  were  never  made. 

The  only  evidence  tending  to  prove  it  was  that  of  the  de- 
fendant's sons. 

They  were  contradicted  on  this  point  by  Post,  a  disinter- 
ested witness. 

The  court  will  see,  on  examining  the  testimony  of  the 
defendant's  witnesses,  that  they  both  testified  to  the  same 
words  being  used  at  this  interview,  and  contradicted  each 
other  as  to  what  took  ])lace  before  and  aftei'  this  intiM'\iew, 
and  the  testimony  of  each  is  inconsistent  with  other  parts  of 
their  testimony. 

They  say  that  the  Wianda  suit  was  mentioned,  and  it  was 
proved  that  the  services  in  this  suit  were  worth  the  exact 
sum  paid. 

They  are  directly  contradicted  by  Post,  who  testifies  to  a 
conversation  occurring  subsequently  to  the  time  mentioned 
by  the  otlier  witnesses,  in  which  defendant  asked  ^tallord 
how  much  he  owed  him,  and  Staflbrd  said  Si, 000, 

Post  was  not  contradicted.  Tlie  evidence  as  to  tlie  loca- 
tion of  the  rooms  and  the  situation  of  tlie  offices  was  iiii- 
material. 

II.  Where  there  is  any  evidence  to  sustain  the  findings  of 
a  referee  the  judgment  will  not  be  reversed. 

It  is  only  where  the  finding  is  clearly  against  the  weight 
of  evidence  that  a  judgment  will  be  reversed  {Tliompson  agt. 
Mad!,  22  How.,  4-3-3  ;  Hoyt  agt.  lloijt,  S  Bosiv.,  -5 11 ;  Jlonis 
agt.  Second  Ave.  BIL  Co.,  8  Bosiv.,  679). 

It  is  not  enough  that  the  appellate  court  might  have  come 
to  a  different  conclusion  upon  the  evidence. 

The  case  of  the  appellant  must  be  clear,  and  substantially 
without  contradiction  {Morris  aut.  S'>.cond  Ave.  BR.  Co., 
supra  ;  Polhamus  agt.  Moses,  7  Bold.  2S9). 

III.  It  must  be  presumed  that  the  reteree  has  found  all 
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the  material  questions  of  fact  against  the  defendant,  and 
against  the  defense  set  up  in  the  answer  [Leffler  agt.  Field, 
50  Bark,  S.   C,  40). 

It  does  not  appear  tliat  he  placed  his  decision  on  the 
gronnd  that  he  believed  the  testimony  of  defendant's  wit- 
nesses, and  that  he  considered  as  matter  of  law,  that  it  was 
insufficient  to  constitute  an  account  stated. 

No  request  to  so  find  was  made.  It  cannot  be  inferred 
from  the  fact  that  $130  was  paid. 

It  does  not  appear  how  that  amount  was  arrived  at. 

Even  if  it  be  conceded,  that  the  referee  has  found  the  pay- 
ment of  the  S20,  he  was  at  liberty  to  believe  the  testimony 
of  the  witness  on  this  point,  and  reject  the  evidence  as  to 
:iie  settlement  {Bradley  agt.  Bicardo,  8  Bing.,  57  ;  Beau- 
clmnip  agt.  Cash,  Doicl  S  B/jI,  N.  P.  Cas.,  3  ;  Wilkins  agt. 
Earlc,  44  N.  Y.   18:2). 

To  negative  any  such  inference,  he  found  that  no  account 
stated  was  had,  which  should  be  construed  as  a  direct  finding 
*"hat  no  settlement  was  ever  had. 

It  was  a  question  of  fact,  whether  the  account  was  stated 
or  not  {Lockivood  agt.  Thome,  18  N.  T.,  2S5,  288). 

IV.  If  the  question  whether  the  evidence  of  delendant,  if 
uncontradicted,  was  sufficient  to  sustain  the  plea  of  accouni 
stated  set  w\i  in  the  answer,  should  be  considered  by  the 
coiu't,  it  is  submitted  that  the  evidence  was  insufficient  to 
establish  such  defense. 

1.  To  constitute  an  account  stated,  the  account  must  be 
reduced  to  writing,  and  examined  by  tlie  parties,  and  the 
balance  found  due  agreed  upon  [Stonjs  Eq.  J.,  §  52G  ; 
Stonjs  Eq.  PI,  §  798). 

Or  tlie  account  must  be  rendered  and  the  balance  assented 
to,  either  ©•xpressly  or  by  implication  {Loclcwood  agt.  Thome, 
11  2V^.  r.,  170;  6'.  C,  18  N.  Y.,  285;  Phelps  agt  Belden,  2 
Edic,  Ch.  1). 

"Account  is  a  detailed  statement  of  items." 
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^'  ^^tale(l/'  au  agreed  balance  of  accounts  [IJonvicr  Laiv 
Bid.) 

The  making  a  stated  account  was  so  deliberate  an  act, 
that  fonnerl}'  the  court  would  not  allow  it  to  be  opened,  and 
it  is  only  in  cases  where  error,  fraud  or  mistake  were  clearly 
shown,  that  either  party  was  allowed  to  question  it  [Sice 
agt.  Bloom,  20  JoJiiis.,  GG9). 

No  such  rule  is  applicable  to  cases  where  tiie  only  evidence 
is  an  oral  admission  that  a  certain  sum  is  owing,  and  its  pay- 
ment. 

It  is  entitled  to  no  greater  consideration  than  the  admission 
of  any  other  fact. 

It  will  be  found,  on  examining  the  cases  holding,  that  an 
oral  admission  of  indebtedness  is  sufficient  to  establish  this 
defense,  that  the  courts  deviated  from  the  former  meaning  of 
an  account  stated,  to  prevent  a  failure  of  justice,  by  reason 
of  the  facts  proved  not  conforming  strictly  to  the  special 
counts  {Porter  agt.  Cooper,  4  Tryw.,  459  ;  and  see  FrofcJiug 
agt.  Hammond,  S  Taunt.,  6SS;  Slattcrlec  agt.  FooJcy,  G  J/. 
(&  jr.,  6G4;  Singleton  agt.  Barrett,  2  Compton  cC'  Jervis, 
86S). 

In  Ehncs  agt.  Mills^  (1  Ily  Blach,  G4),  this  rule  is  stated 
to  have  been  founded  upon  Bidler  N.  P.,  129,  and  the 
only  authoiity  referred  to  by  Buller  is,  May  agt.  King,  (12 
Mod.,  539  5  and  see  also  Bump  agt.  Tlicnix,  G  llilL,  30S). 

In  this  case  the  account  was  reduced  to  writing,  balance 
found  due  and  paid,  and  a  plea  of  account  stated  was  held 
bad  on  demurr«r,  the  court  liolding  that  it  should  have  been 
jileaded  as  a  payment,  and  see  liolls  agt.  Barnes,  (  1  W. 
Blacl;  C5) 

It  will  be  found  that  in  all  of  the  cases  in  this  coimtry  in 
whicli  the  question  has  arisen,  accounts  were  reduced  to 
writing,  and  their  correctness  admitted  either  expressly  or  by 
implication. 

2.  It  is,  therefore,  submitted  that  this  defense  ought  to 
have  been  pleaded  as  a  payment. 
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(a.)  It  did  not  constitute  a  payment. 

It  is  a  settled  and  established  rule,  that  the  payment  of  a 
less  sum  is  not  a  satisfaction  of  a  greater  (2  Parsons  on  Con., 
GIS  ;  Hendrickson  agt.  Beers,  G  Bosiv.,  G41). 

In  action  on  quantum  meruit,  if  it  might  have  been  brought 
to  recover  a  specific  sum,  the  rule  applies  ( Wilkinson  agt. 
Bijers,  1  A.  db  E.,  lOG). 

V.  The  motion  was  properly  den'ed  [Marcleij  agt.  Shults, 
29  N.  Y.,  34G). 

No  objection  was  made  at  the  time  the  witness  referred  to 

the  books. 

It  was  too  late  to  object  when  the  evidence  was  in.' 
Besides,  the  evidence,  of  Post  showed  that  the  value  of  the 

services  stated  by  him,  without  reference  to  any  memoranda, 

was  more  than  the  plaintiff  claimed. 

VI.  The  motion  to  close  the  case  was  properly  denied. 
The  defendant  put  in  issue  the  rendering  the  services  and 

their  value,  and  the  plaintiff  clearly  had  the  aflirmative  {Fri/ 
agt.  Bennett,  28  K   Y.,  324). 

VII.  The  judgment  should  be  affirmed. 

By  the  Court,  Sedgwick,  J. — The  complaint  alleged  that 
the  intestate,  at  the  reciuest  of  defendant,  rendei"ed  services 
as  attbrney  and  counsel  to  him  of  the  value  of  SSSG  G-5,  from 
July  1st,  ]861,  to  15th  April,  1SG7,  and  that  the  defend- 
ant had  paid  on  account  of  such  services  the  sum  of  $110, 
leaving  due  $776  Go. 

The  answer  put  in  issue  the  value  of  the  services  set  up, 
that  from  the  1st  July,  ISGl,  to  29th  November,  1SG4,  the 
defendant  paid  to  the  intestate  "  divers  sums  of  money,  as 
the  same  were  demanded  by  said  William  Stafford,  amount- 
ing in  all  to  the  entire  amount  of  tlie  ind(!bteduess  of  the  de- 
fendant to  him,  wiiich  was,  as  defendant  believes,  nearer  than 
the  sum  of  six  hundred  dollars." 

The  answer  further  alleges  that  about  the  29th  of  Novem- 
ber, 1864,  an  account  was  stated  between  the  intestate  and 
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the  (IdiMidjiiit,  ;ui(]  tluit  Oil  sucli  statoiiient  twenty  dollars 
was  fomul  diu'  to  the  iiiti'sfatc,  wliicli  the  deCeiidaiii  paid  to 
liim,  and  was  received  by  him  in  full  settlement  of  all  his 
claims  and  demands  wliatsoever  against  the  defendant. 

It  is  not  necessary  to  det(>rmine  what  wen*  the  issues 
made  by  this  answer,  for  tlie  reason  that  the  referee,  relying 
on  the  testimony  for  the  plaintiff,  found  substantially  that 
the  allegations  of  the  complaint  were  sustained  by  tiie  evi- 
dence, and  that  the  allegations  of  the  answer  were  not  sus- 
tainen  by  the  evidence. 

The  plaintilf  proves  the  services  and  their  value  to  an 
amount  gi-eater  than  that  stated  in  the  complaint.  'J'he  de- 
fendant sought  to  prove  by  two  witnesses,  sons  of  the  de- 
fendant, that  in  January,  JSUo,  or  tSGCi,  or  JSG7,  or  the 
middle  of  February,  ISGo  (all  these  dates  being  testified  to 
this  point  by  these  witnesses),  the  intestate  had  said  to  the 
defendant  that  only  twenty  dollars  were  due  for  all  services 
for  law,  and  that  this  liad  been  paid. 

The  plaintiff's  witnesses  may  have  been  correct  in  all  their 
testimony,  and  it  was  not  inconsistent  with  the  testimony 
for  the  defendant  that  at  a  certain  time  tlie  intestate  ad- 
mitted that  a  payment  of  twenty  dollars  would  be  in  full  of 
all  that  was  done  for  legal  services.  If,  from  all  the  facts  in 
the  case,  it  might  be  inferred  that  this  was  after  the  per- 
formance of  all  the  services  set  out  in  the  complaint,  that  a 
further  inference  would  be  that  the  intestate  had  been  jiaid 
for  all  sen-vices  except  to  the  amount  of  twenty  dollars.  The 
position  of  the  defendant  is,  that  the  defense  did  not  con- 
flict with  tlie  facts  Stated  by  the  plaintifPs  witnesses,  and  on 
being  uncontradicted,  should  have  been  found  by  the  referee 
to  be  true. 

And  it  seems  clear  that  if  testimony  for  a  plaintiff,  being 
uiiimpeache<I,  is  to  be  believed,  that  testimony  for  the  de- 
fendant, wliicli  does  not  coiiilict  with  the  plaintiff's  testi- 
mony, and  is  also  unimpeached,  must  be  equally  l)elieved. 
This  is  stated  in  Lomer  agt.  Mcelcr,   (2-5  X.    Y.   It,   3G3.) 
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"  The  witness,"  who  testified  for  the  defense,  was  not  im- 
peached or  contradicted.  His  testimony  is  positive  and  direct, 
and  not  incredible  upon  its  face.  It  was  the  duty  of  the 
court  and  jury  to  give  credit  to  his  testimony.  The  posi- 
tive testimony  of  an  uiiimpeached,  uncontradicted  witness 
cannot  be  disregarded  by  court  or  juiy  arbitrarily  or  capri- 
ciously.    {Seihert  agt.  Erie  B.  B.   Co.^  49  Barb.,  587.) 

Tliis  does  not  take  from  tlie  jury,  or  judge  acting  as  a 
jury,  the  province  of  determining  in  all  cases  if  witnesses  are 
credible,  but  it  implies  that  witnesses  presumptively  testify 
correctly,  and  unless  something  appears  in  the  case  as  a  basis 
of  a  judgment  to  the  contrary,  it  is  the  duty  of  the  tribunal 
to  find  that  tlie  witness  is  credible. 

If  there  appears  in  the  case  anything  which  tends  to  the 
impeachment  of  the  witness's  credibility,  the  finding  of  the 
jury  or  referee  will  not  be  disturbed  as  to  the  fact,  any  more 
tlian  a  finding  in  regard  to  any  other  fact  in  the  case.  For 
instance,  in  Lomer  agt.  3IeeJcer,  tlie  opinion  of  the  court 
states  that  the  witness  was  not  contradicted,  and  that  the 
story  he  told  was  not  incredible  upon  its  face,  and  that  the 
evidence  was  clear.  In  Conrad  agt.  WilUamf^,  (G  Hill, 
447,)  Judge  Broxsox,  as  to  the  part  of  that  case  which  rested 
on  the  testimony  of  one  uncontradicted  witness,  says  the 
credibility  of  tliat  witness  was  a  question  for  the  jury,  mean- 
ing that,  although  the  jury  discredit  her,  if  they  had  discred- 
ited her,  the  finding  would  have  been  sustained.  There  is 
no  reason  to  say  that  impeachment  or  contradiction  must 
come  from  witnesses  opposed  to  the  witness  whose  credibil- 
ity is  in  question.  An  important  office  of  cross-examination 
is  to  show  that  the  witness  contradicts  or  impeaches  himself, 
or  that  he  gives  testimony  not  credible  upon  its  face.  {Lo- 
mer agt  Meelicr,  supra.)  Therefore,  if  in  the  testimony  of 
the  defendant's  witnesses  in  this  case,  there  was  anything 
which  tends  to  impeachment  of  their  credibility,  the  referee 
must  be  supported  in  disregarding  their  testimony. 

And  there  were  circumstances  upon  which  the  referee 
Vol.  XLin.  4: 
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had  to  pass  in  that  regard.  The  witnesses  were  sons  of  the 
defendant,  testifying  to  an  interview  witli  a  deceas^ul  man. 
One  of  these  sons  £;ave  in  his  iirst  examination  two  dilferent 
years  in  which  the  interview  took  place,  and  said  no  one 
was  present  with  the  deceased  but  the  witness  and  liis  fatlier, 
the  defendant  j  on  being  recalled  by  the  defendant,  he  named 
another  year  as  the  right  one,  and  said  his  brother  and  an- 
other young  man  were  present  besides  his  father  and  himself, 
and  said  that  since  his  last  examination  he  had  looked  over 
different  memoranda,  not  in  writing,  but  memoranda  in  his 
mind.  The  brother  testified  that  the  two  brothers,  another 
young  man,  and  defendant — there  being  no  reason  given  for 
such  a  crowd  of  spectators — went  to  thg  interview  j  and  as 
to  what  was  said  in  the  interview,  both  these  witnesses  give 
vague  and  conflicting  statements.  These  and  other  matters 
of  detail  that  appear  in  the  case  were  facts  upon  which  the 
referee  properly  reflected  in  determining  whether  these  wit- 
nesses were  to  be  relied  on,  and  his  conclusion  upon  them 
should  not  be  disturbed.  It  was  not  necessary  to  conclude 
that  these  witnesses  have  testified  falsely.  A  want  of  in- 
telligence or  of  memory  on  their  part  that  incapacitaled  them 
from  representating  a  past  event  so  that  reliance  could  be 
placed  upon  them  would  lead  to  the  same  result. 

Moreover,  it  does  not  appear  in  the  printed  case  that  the 
settlement  said  to  be  made  was  after  the  performance  of  the 
services  in  controversy,  as  testified  to  by  ])laintiff. 

The  complaint  stated  that  the  defendant  had  paid  on  ac- 
count of  services  $110,  and  the  plaintiff  gave  no  testimony 
as  to  the  payment  of  more.  Tiie  defendant  proved  no  pay- 
ment, excepting  of  the  twenty  dollars,  when  it  was  said  by 
these  two  witnesses  there  had  been  a  settlement  in  full. 
The  referee,  however,  found  that  the  defendant  had  2)aid  on 
account  S130,  and  the  appellant's  counsel  urges  that  nothing 
in  the  case  accounts  for  the  referee  adding  S20  to  the  pay- 
ment admitted  by  complaint,  except  tho  testimony  given  by 
the  two  witnesses;  he  must  have  credited  them  as  to  the  fact 


NEW  YORK  PRACTICE  REPORTS.      51 

Stafford  agt.  Leamy. 

of  paying  the  S20,  and  he  should,  therefore,  have  believed  all 
the  testimony,  as  he  believed  that  part  of  it.  This  is  not  a  cor- 
rect conclusion.  He  had  the  right  to  believe  part  and  reject 
part.  He  may  have  thought  they  could  be  relied  upon  as  to 
the  bare  fact  of  the  payment  of  $20,  when  they  could  not  be 
relied  on  to  give  a  satisfactory  account  of  a  conversation 
which  lasted  from  one  half  of  an  hour  to  an  hour,  but  which 
they  condensed  to  one  or  two  short  sentences. 

Plaintiff's  witnesses  gave  testimony  after  looking  at  certain 
books,  some  of  which  were  and  some  of  which  were  not  in 
his  handwriting,  and  which  he  testified  "  refreshed  his  mem- 
ory." Defendant's  counsel  moved  to  strike  out  the  testi- 
mony. 

Tlie  referee  was  correct  in  denying  the  motion. 

The  testimony  thus  given  was  from  witness's  memory, 
and  like  other  legal  testimony  in  that  respect. 

Judgment  should  be  affirmed  with  costs. 
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SUPREME  COURT. 

The    People    ex   rel,    James   F.    Johnson,    ct    al,   agt. 

RUSSEL  MAItTIN. 

After  the  term  of  office  of  a  anpervisor  has  expired,  and  another  person  has  aic- 
ceeded  to  the  office,  a  vvrit  of  maudanuis  will  not  lie  to  compel  llie  former  to  meet 
and  accouni  wilh  the  juslices  and  town  clerk  of  the  town,  under  the  provisions  of 
the  Revised  Statutes  (I  11.  S.,  349,  $  4). 

Tlie  remedy  of  tlie  town  is  hy  action  upon  the  supervisor's  hond — or  by  action  ia 
the  supreme  court  in  the  nauie  of  the  town,  under  chap.  53-1,  laws  of  18G6,  to  com- 
pel them  to  account,  and  for  the  recovery  of  any  money  or  property  of  the 
town  which  he  has  not  duly  accounted  for. 

Mandamus,  does  not  lie  when  other  legal  remedies  afford  adequate  redress. 

Caitaraiujus  Special  Term,  February,  iS12. 

Demurkek  by  pluiutitis  to  defeudaiit's  return  to  alternative 
mandamus. 

The  defendant  was  elected  supervisor  of  the  town  of 
Olean,  Cattaraugus  county,  in  February,  1SG9,  for  one 
year,  qualified  and  acted  as  such  until  the  annual  town 
meeting  in  February,  1S70.  During  his  term  he  received 
money  and  property  belonging  to  the  town,  but  has  failed 
to  account  for  tlie  same  or  to  disburse  such  moneys,  and  the 
same  or  a  portion  thereof  remain  in  his  luuids.  He  neglected 
and  refused  to  account  with  the  justices  of  the  peace  and 
the  town  clerk,  on  the  Tuesday  next  preceding  the  an- 
nual town  meeting  in  1S70>  as  required  by  the  statute.  An 
alternative  writ  of  mandamus  reciting  such  opinion  was  ob- 
tained by  the  justices  and  town  clerk,  in  May,  1S71,  requir- 
m"  the  defendant  to  meet  and  account  with  them  on  the 
20th  day  of  May,  in  that  year,  or  to  show  cause,  &c. 

To  this  writ  the  defendant  has  made  return,  not  denying 
any  allegation   of  the  writ,   but  admitting  his  election  as 
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thereia  stated.  He  alleges,  that  in  February,  1S70,  another 
person  was  elected,  qualiHed  and  acted  as  supervisor  of  his 
town,  and  that  he  defendant  gave  the  official  bond  with  ap- 
proved sureties  as  required  by  statute — and  that  since  the 
expiration  of  his  term  he  has  not  been  elected,  nor  acted  as 
supervisor.  The  return  further  states,  that  in  February, 
1S70,  the  board  of  town  auditors  consisted  of  two  or  more 
justices  of  the  [)eace,  and  one  Stowell,  town  clerk — tliat  in 
February,  1S70,  Stowell  was  succeeded  by  one  Johnson  as 
town  clerk,  who  again  was  succeeded  in  February,  1S71,  by- 
one  Smith,  wliereupon  defendant  submits  that  the  writ  audi 
proceedings  should  be  dismissed. 

To  this  return  plaintiffs  demur  on  the  ground  that  it  con- 
stitutes no  defense. 

The  supervisor's  duties  declared  by  statute  are  as  follows:. 

He  shall  keep  a  just  and  true  account  of  the  receipt  and: 
expenditure  of  all  moneys  which  shall  come  into  his  hands, 
by  virtue  of  his  office,  in  a  book  provided  for  that  purpose, 
at  the  expense  of  the  town,  and  to  be  delivered  to  his  suc- 
cessor in  office  (I.  Rev.  Stat.  349,  "^  3). 

On  the  Tuesday  preceding  the  annual  town  meeting  he 
shall  account  with  the  justices  of  the  peace  and  to-wn  clerk  of 
the  town,  for  the  disbursement  of  all  moneys  received  by  him. 
(M  §  4). 

At  every  such  accounting  the  justices  and  town  clerk  shalt 
enter  a  certificate  in  the  supervisor's  book  of  a^icounts  show- 
ing the  state  of  his  accounts  at  the  date  of  the  certificate- 
{Id.  §  5). 

The  justices  of  the  town  or  a  majority  of  tliem  and  the 
town  clerk,  shall  on  the  Tuesday  preceding  the  annual  town 
meeting,  in  each  year,  examine  and  audit  tiie  accouiits  of  the 
supervisor  for  moneys  received  and  disbursed  by  him.  The 
accounts,  so  audited,  shall  be  filed  in  the  office  of  the  town 
clerk,  as  above  provided  {Id.,  3-5o,  §  49). 

The  amendment  of  ]  806,  to  the  above  section  5,  is  given 
in  the  opinion. 
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J.  B.  FixcH,  for  lilaintiffs. 
D.  H.  BoLLES,  for  defendant. 

Lamoxt,  J. — The  plaintiff's  counsel  relies  upon  the  act  of 
ISGG,  {chap.  534),  as  furnishing  authority  for  this  proceeding 
by  mandamus,  to  compel  the  defendant  to  meet  and  account 
with  tlie  justices  of  tlie  peace  and  town  clerk  of  Olean,  for 
the  disbursement  of  moneys  received  by  hhn  as  supervisor. 
This  is  the  specific  duty  which  the  alternative  writ  commands 
the  defendant  to  do,  or  to  show  cause  to  the  contrary. 

It  was  the  duty  of  the  defendant  to  have  had  an  ac- 
counting with  these  officers  on  the  Tuesday  preceding  the 
annual  town  meeting  held  in  February,  1S70.  Such  is  the 
command  of  the  statute,  for  a  wilful  neglect  to  perform 
w'hicli,  the  defendant  would  be  liable  to  indictment  for  a 
misdemeanor  (2  Rev.  Stat.  G9G,  §  38). 

Such  accounting  consists,  not  in  paying  over  any  money 
or  delivering  any  property,  to  the  auditing  board,  or  to  otlier 
officei-s,  for  the  supervisor's  tenn  at  that  time  is  not  ended  ; 
but  he  is  to  show  the  condition  of  the  town  funds  and  prop- 
erty in  his  hands,  the  disbursement  of  moneys  received,  and 
the  state  of  his  official  accounts. 

The  board  of  audit  place  in  the  supervisor's  book  a  ccrt- 
ificate  showinfj  tlie  state  of  the  accounts  at  that  time.  The 
audited  accounts  are  to  be  filed  with  the  town  clerk,  for  the 
inspection  of  any  of  tlie  inhabitants  of  the  town,  and  to  be 
read  at  the  town  meeting,  if  required  on  that  occasion  (1  li. 
S.,  255,  §  4S,  49). 

Xo  doubt,  that  duty  of  the  superv'isor  may  be  enforced  by 
mandamus,  while  he  sti.U  continues  in  office,  unless  some 
other  adequate  remedy  has  been  provided  by  the  law  for 
such  deliii(|uency.  The  writ  of  mandamns  was  originally 
devised,  and  is  still  resorted  to,  to  supply  a  remedy  in  cases 
of  this  sort — where  the  law  proves  otherwise  defective,  and 
inefiicient,  and  this  is  especially  the  case  where  public 
officers  neglect  to  perform  a  clearly  defined  public  duty. 
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It  is  also  a  general,  if  not  universal  rule,  that  the  writ  of 
mandamus  does  not  lie  where  other  adequate  legal  remedies 
exist  (People  agt.  Supervisors  of  Clienango,  UN.  Y.,  573). 

Tiie  office  of  the  defendant  as  supervisor  expired  in  Feb- 
ruary, 1S70.  This  writ  was  not  issued  until  May,  1S71. 
The  defendant  has  now  (Marcji,  1872)  been  out  of  office 
above  two  years. 

The  peremptory  writ,  when  allowed,  must  follow  the 
command  of  the  alternative  one — and  in  the  present  case, 
that  command  is  that  the  defendant  meet  the  justices  and 
town  clerk,  and  account  with  them  on  the  20th  day  of  May, 
1871,  a  time  already  past.  Of  course,  this  is  impossible. 
The  court,  however,  might,  and  would  if  necessary,  allow 
an  amendment  in  this  respect,  in  both  writs  {Code  §  471). 

The  justices  and  town  clerk  form  a  special  board  of  audit, 
to  exainine  the  supervisor's  accounts,  and  the  statute  lias 
fixed  the  day  of  their  meeting  for  this  purpose,  on  Tuesday 
next  preceding  the  annual  town  meeting  (1  R.  S.,  349,  §  4). 

In  the  People  agt.  Auditors  of  Westford,  (53  Barb.,  555), 
the  court  vi'as  of  opinion,  that  the  board  of  town  auditors 
could  not  lawfully  meet  and  perform  the  duties  of  such  board 
on  any  other  than  the  statute  day.  Not  being  authorized 
like  boards  of  supervisors  to  hold  special  meetings. 

Ifj  tiien,  a  mandamus  could  be  awarded  in  this  case,  the 
accounting  by  the  defendant,  could  not  be  had  before  this 
board,  until  February,  1873,  and  then  the  defendant  by 
virtue  of  his  writs  could  be  required  only  to  siiovv  how  his 
accounts  as  supervisor  stood  in  February,  1S70,  without 
paying  over  a  penny  to  anybody.  This,  under  tlie  circum- 
Etiiuoes,  would  seem  to  be  but  a  very  defective  remedy. 

Now,  the  act  of  1 SGO,  supplies  to  tlie  town  of  Glean, 
a  complete  and  effectual  remedy,  embracing  not  only  all 
that  could  be  obtained  by  ntiff,ndamus,  but  a  recovery  of 
any  money  or  property  of  tlie  town  which  the  defaulting 
supervisor  has  not  duly  accounted  for  {Laivs  of  18G0,  cJcapj 
534). 
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The  act  gives  to  the  town  in  its  corjiorate  name,  the 
cliaracter  of  phuntitl",  in  an  action  in  the  supreme!  coui't, 
to  be  instituted  and  conducted  by  the  same  ollicers  who 
can  force  the  board  to  audit  the  supervisor's  accounts. 
In  such  action,  these  officers  in  tl'e  name  of  tlie  town,  may 
compel  tlie  defendant  to  render  the  very  accoinit  in  (pies- 
tion,  and,  moreover,  may,  at  tlie  same  time  obtain  judg- 
inent  for  the  mone}^  and  property  coming  to  the  super- 
visoi-'s  liands,  for  wliicli  he  has  failed  to  account. 

Whatever,  therefore,  might  ha^■c  been  tlje  propi-iety  of 
a  mandamus  in  this  case,  independently  of  the  act  of  ]  SiH), 
certain  it  is,  that  by  this  statute,  a  completer  and  better 
remedy  has  been  given  to  the  town,  than  could  be  reached 
by  a  mandamus — and  if  so,  then  clearly  the  resort  to  a  man- 
damus should  be  denied. 

It  is  claimed,  howevei,  by  the  plaintiff's  connsel,  that  the 
M'rit  of  mandamus  is  one  of  the  reinedies  given  by  tlie 
statute  of  ISGG.  It  is  not  given  by  nann^,  and,  I  tliink,  it  is 
excluded  by  the  very  terms  of  the  statute — tlie  act  r(>ads  as 
follows:  ''If  any  supervisor  shall  neglect  to  account  or 
shall  render  a  false  account,  or  shall  conv(Mt  to  his  own  use 
any  money  or  securities  which  may  come  to  his  hands  by 
virtue  of  his  office,  proceedings  inay  be  commenced  against 
him,  in  the  name  of  the  tow^n  of  whicli  he  is  supervisor, 
in  the  supreme  court,  by  action  or  otherwise,  by  the  justices 
of  the  peace  and  town  clerk  of  said  town,  to  coni[)el  him 
to  render  sucli  account  or  to  recover  any  money  or  property 
of  the  town  which  lie  has  not  duly  accounted  for." 

It  is  clear,  that  under  this  statute,  wdiatever  action  or 
proceeding  is  instituted  must  be  in  the  name  of  the  town. 
This  lanuuane  cannot  embrace  the  writ  oi  mandamus  which 
must,  in  all  cases  run  in  the  name  of  the  people. 

]Mandamus  is  a  writ  issuing  in  the  nanie  of  the  sovereign. 
(Bouvicr^s  Laiv  Die,  tcord  Mandamus.)  It  is  a  command 
issuing  in  t!ie  lcin(fs  name,  dx.      (3  Blacl;  110.) 

In  a  recent  case  in  the  Court  of  x\ppeals  it  is  said :  Inas- 
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much  as  the  people  themselves  are  the  plaintiffs  in  a  pro- 
ceeding by  mandamus,  it  is  not  of  vital  importance  who  the 
relator  should  be  so  long  as  he  does  not  officiously  interfere 
in  a  matter  w^ith  which  he  has  no  concern.  The  office  which 
a  relator  peforms  is  usually  the  initiating  a  proceeding  in  the 
name  of  the  people  and  for  the  general  benefit,  &c.,  &c. 
(Feoj)Ie  agt.  Halsci/,  37  N.  Y.,  348.) 

I  conclude,  therefore,  that  a  mandamus,  if  otherwise  appro- 
priate, is  not  authorized  by  the  law  in  question.  But  if  the 
language  of  this  act  has  been  comprehensive  enough  to  in- 
clude such  a  proceeding,  it  would  still  be  denied  in  the  pres- 
ent instance,  because  of  the  better  and  fuller  remedy  given 
by  otlier  legal  proceedings,  according  to  the  established  rule 
that  tlie  writ  of  mandamus  shall  not  be  allowed  when  a  com- 
plete remedy  is  given  by  action. 

Mandamus  lies  only  when  other  adequate  legal  remedies 
fail  {Fish  agt.  Weatherwax,  2  Johns.  Cas.,  2 17-]  and  §  3  o/ 
the  elaborate  note  to  that  case,)  and  not  always  then.  In 
the  array  of  judicial  powers  the  writ  of  mandamus  is  regard- 
ed as  an  auxiliary,  to  be  called  into  action  wlien  the  regular 
forces  prove  unecpial  to  the  emergency,  and  supplements 
some  defects  in  the  administration  of  justice.  Again,  the 
official  bond  of  the  supervisor,  with  sureties,  will  in  most  if 
not  all  cases  afford  the  town  sufficient  means  of  indemnity 
against  a  delinquent  officer.  The  bond  is  conditioned  for 
tlie  faithful  discharge  of  the  official  duties  of  the  supervisor, 
and  well  and  truly  to  keep  and  pay  over  and  account  for  all 
moneys  belonging  to  his  town  and  coming  into  liis  hands  as 
supervisor.  {Laws  of  1S66,  chap.  534,  §  2.)  '  This  seems 
to  cover  the  entire  field  of  official  duty.  The  first  clause  of 
the  condition  makes  the  supervisor  amenable  for  misappro- 
priation, or  embezzlement,  or  falsely  accounting,  or  failing  to 
account,  or  for  refusing  to  pay  over  moneys  as  required  by 
law.     {AUcijhany  Co.  agt.  Van  Campen,  3  Wend.,  4S.) 

As  to  the  matters  stated  in  the  return,  it  is  not  perceived 
how  a  change  in  the  town  clerkship  could  aid  tlie  defend- 
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aiit.  The  justices  and  town  clerk,  who  ever  they  m;iy  hap 
pen  to  be,  constitute  the  proper  auditing  board  to  examine 
supervisors'  accounts.  I  think,  also,  that  a  careful  consider- 
ation of  the  question  would  be  called  for,  if  a  decision  on  the 
point  was  necessary  in  this  case,  before  conceding  that  the 
exjii ration  of  the  defendant's  term  of  oflice  would  shield  him 
against  a  render  of  iiis  account  as  he  ought  to  have  done  be- 
fore liis  term  expired.  It  has  been  held  that  a  mandamus 
lies  to  compel  a  towii  clerk  to  deliver  tlie  records  to  his  suc- 
cessor I  to  a  removed  clerk  of  a  county  court  to  deliver  up 
the  records  and  seal  of  tlie  court ;  to  compel  overseers  to 
deliver  up  parish  books  to  their  successors ;  to  compel  a  re- 
moved clerk  to  deliver  up  books  of  a  public  corporate  com- 
pany ;  to  overseers  and  guardians  to  pass  their  accounts. 
(See  note  to  Fish  agt.  Weatltenvax,  supnij  citing  the  cases.) 

This  proceeding  to  compel  delivery  of  records,  books  and 
papers  to  an  officer's  successors  would  fail  in  this  State, 
for  the  reason  that  our  statute  has  given  a  more  sum- 
mary remedy  which  applies  to  supervisors  (i  liev.  St.,  3-5S, 
"§i  5-9),  but  the  cases  show  that  ex-officers  may  be  compelled 
by  mandamus  to  perform  some  duties  pertaining  to  their  olfice 
after  the  expiration  of  tlieir  official  term.  It  is  not  neces- 
sary in  the  present  case  to  determine  whether  the  return 
is  sufficient,  for  on  this  demurrer  the  defendant  may  go  back 
of  his  return  and  attack  the  alternative  writ.  If  that  is 
bad  in  substance  the  plaintiffs  must  fail.  {Fcople  agt.  Su- 
pervisors of  Fulton,  14  Barb.,  52  ;  Feoplc  ag^.  Baher,  35 
Barb.,  105  ;  Bcople  agt.  Ransom,  2  Coins.,  490.)  Tlie  writ 
is  substantialh^  defective  wlien  better  remedies  are  given  by 
action.  The  peremptory  writ  must  be  denied  for  the  reasons 
stated,  and  the  alternative  writ  dismissed.  As  costs  in  this 
case  are  in  tlie  discretion  of  the  court,  I  think  none  should  be 
allowed. 
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'  AvA  N.  Y.  COMMON  PLEAS. 

>;'   \ 

^        John  G.  Haviland,  et  at  agt.  Louisa  Donai  Wehle. 

An  action  cannot  be  commenced  in  the  marine  court  of  the  city  of  New  York  (nor 
in  a  justice's  court)  aj^aiust  a  resident  defendant,  by  short  attachment. 

General  Term,  Januari/,   1872. 

Before  Daly,   Ch.  J.,  Robinson  and  Loew,  JJ. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  marine 
court,  at  general  term. 

On  the  Sth  day  of  December,  1869,  these  plaintiffs  and 
others,  commenced  thirteen  actions  against  the  defendant,  by 
attachments  returnable  two  days  thereafter. 

Under  these  attachments  the  plaintitt  removed  all  the  de- 
fendant's goods  from  her  store. 

Subsequently  said  attachments  were  all  vacated  and  set 
aside  by  the  court,  on  the  ground  that  they  should  have 
been  long,  instead  of  short  attachments,  the  defiendant  being 
a  resident  of  the  city  of  New  Yorl^. 

As  precisely  the  same  question  was  presented  in  each  of 
the  said  thirteen  suits,  the  attorneys  for  the  respective  paities 
entered  into  a  stipulation,  whereby  it  was  agreed,  that  the 
j)roceedings  in  the  present  suit  only,  should  be  printed,  but 
tiiat  the  decision  rendered  in  this  case  should  also  a})ply  to 
the  twelve  other  suits,  and  that  the  same  judgment  should 
be  entered  in  all. 

The  general  term  of  the  marine  court  having  affirmed  the 
decision  of  tlie  justice  vacating  the  attachments,  the  plain- 
tiffs appealed  to  this  court. 
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DriJOLS  Sjiitii,  for  phiintiffs  and  appcUdids. 
CiiAiu>ES  Weiile,  for  ilfcndcuit  a)td  rcsi)o)idcnt. 

By  the  court,  Loew,  /. — Tho  only  question  presented  foi 
our  consideration  on  this  appeal  is,  whether  or  not  an  action 
can  bo  connnenced  in  the  marine  court,  against  a  resident 
defendant,  by  short  attachment. 

Section  o4  of  the  act  to  abolish  imprisonment  for  debt 
[Laivs  of  1S31,  CJuq).  300,  §  34),  under  whicli  tins  attach- 
ment was  issued,  provides  that  in  addition  to  the  cases  in 
which  suits  could  be  commenced  by  attachment,  at  the  time 
of  the  passage  of  that  act,  any  suit  for  the  recovery  of  any 
debt  or  damage  arising  upon  any  contract  express  or  implied, 
or  upon  any  judgment,  may  be  so  conmienced  whenever  it 
sliall  satisfactorily  appear  to  the  justice,  tiiat  the  defendant 
is  about  to  remove  from  the  county  any  of  his  property,  with 
the  intent  to  defi'aud  bis  creditors,  or  has  assigned,  disposed 
of,  or  secreted  the  same,  or  is  about  to  do  so,  with  the  like 
intent,  whether  such  defendant  be  resident  of  this  state  or 
not. 

That  the  allusion  in  this  action  to  some  other  attachment, 
has  reference  to  the  long  attachment  provided  for  in  article 
2,  title  4,  chap.  2,  part  3  of  the  Revised  Statutes,  and  not  as 
contended  by  plaintiff's  counsel,  to  the  short  attachment  by 
which  suits  are  to  be  instituted  against  non-resident  defend- 
ants, and  which  is  authorised  by  section  33  of  the  non-im- 
prisonment act,  is  I  think,  very  clear,  and  especially  so  when 
it  is  considered  that  the  said  act,  although  passed  April 
2Gth,  1S31,  was  by  the  terms  of  the  last  section  (§  4S)  not  to 
take  effect  till  March  1st,  1S32. 

That  the  legislature  designed  by  said  section  to  extend  the 
class  of  cases  in  which  long  attachments  could  then  issue, 
still  further  appears  by  the  thirty-sixth  section  of  the  said 
act,  which  directs  that  every  attachment  issued  by  virtue  of 
said  act,   or  of  the  provisions  contained  in  the  said  second 
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article  of  the  Revised  Statute?,  shall  be  served  in  the  manner 
ill  said  srticle  provided,  except  that  if  the  defendant  can  be 
found  in  the  county,  the  copy  of  such  attachment  and  in- 
ventory shall  be  served  on  him  personally,  instead  of  leaving 
the  same  at  the  place  prescribed  in  said  article. 

Xow,  it  is  plain,  I  think,  that  the  word  seiTC  as  used  in 
the  last  mentioned  section  is  eqivalent  to,  and  waF  intended 
by  the  legislature  to  signify  precisely  tlie  same  thing  as  the 
word  execute,  as  used  in  the  said  second  article  of  the  Revised 
Statutes. 

The  two  words  are  used  indiscn'minately  in  said  article, 
as  will  become  manifest  by  reference  to  the  thirty-first  section 
which  directs,  that  the  officer  to  whom  the  attachment  shall 
be  delivered  "  shall  execute  the  same,"  &c.,  and  tlie  thirty- 
fifth  section  which  requires,  that  "  the  constable  serving  the 
attachment  shall,"  &c. 

In  addition  to  this,  the  thirty-third  section  of  the  non-im- 
prisonment act  declares  in  terms,  that  tlie  short  attacnment 
authorised  by  said  section  against  non-resident  defendants 
"  sliall  be  served  at  least  two  days  before  the  time  of  appear- 
ance mentioned  therein." 

It  is  thus  apparent,  that  when  the  thirty-sixth  section  of  the 
same  act  declares  that  every  attachment  issued  by  virtue  of 
said  act,  shall  be  served  in  the  manner  in  said  article  pro- 
vided, it  means  that  every  such  attachment  shall  be  served 
or  executed  at  least  six  days  before  the  return  day  as  pro- 
vided in  section  31  of  said  article,  except  when?  a  shorter 
time  is  expressly  directed  by  section  ?j3  of  the  non-imprison- 
ment act,  in  rcLiard  to  the  attachment  to  be  issued  uiiuinst  a 
noii-re'sident  defendant. 

If  however,  any  doubt  could  still  exist,  as  to  whether  an 
attachment  issued  by  virtue  of  the  provisions  of  tlie  non-im- 
prisonment act,  should  be  made  returnable,  and  served  or 
executed  as  in  said  article  provided,  the  same  is,  I  think, 
effectually  removed  by  other  provisions  of  said  act  whicli  ap- 
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pear  to  liave  escaped  the  attention  not  only  of  the  counsel 
on  either  side,  but  also  of  Mr.  Justice  IIoff^[AX,  wiio  de- 
livered one  of  the  opinions  in  the  case  of  Fullonxvi^i.  McCunn, 
(7  Bosw.,   141). 

By  section  43,  it  is  enacted  that,  all  the  provisions  of  the 
said  fourth  title  of  the  Revised  Statutes,  not  expressly  re- 
pealed by  said  act,  and  not  inconsistent  with  the  provisions 
thereof,  shall  be  in  fall  force,  and  shall  apj^ly  to  the  pro- 
visions of  said  act,  so  far  as  the  same  relate  to  p]-oceedings  in 
courts  of  justices  of  the  peace. 

Now,  as  the  provisions  of  the  second  article  of  said  title 
relative  to  the  manner  in  which  the  attachment  therein  pro- 
vided for  shall  be  executed,  &c.,  have  not  been  repealed  by 
and  are  not  inconsistent  with  the  provisions  of  the  non-im- 
prisonment act — in  so  far  at  least  as  the  attachment  provided 
for  by  the  thirty-fourth  section  thereof,  relates  to  resident 
defendants — the  same  have,  in  my  opinion,  by  virtue  of  the 
said  forty-third  section,  the  same  force  and  effect  as  respects 
justices  courts,  as  if  they  had  been  incorporated  in,  and 
made  a  part  of  said  act,  by  being  rendered  in  liaec  verha. 

Hence  it  follows,  that  the  forty-seventh  section,  which 
declares  that  the  provisions  of  said  act  from  the  twenty- 
ninth  section  inclusive  (wiiich,  of  course,  includes  the  forty- 
third  section)  shall  apply  to  executions,  warrants,  and  other 
process  issued  by  the  marine  court,  and  to  all  proceedings 
in  said  court,  in  the  like  cases,  and  in  the  same  manner  as 
therein  provided  in  respect  to  justices  of  the  peace,  makes 
the  provisions  of  said  article  equally  applicable  to  that 
court. 

It  seems  to  me,  therefore,  to  be  beyond  question  that  tlie 
attachment  provided  for  by  the  thirty-fourth  section  of  the 
non-imprisonment  act,  must,  when  issued  against  a  resident 
defendant,  be  returnable  in  not  less  than  six  nor  more  than 
twelve  days  from  its  date,  and  must  in  all  respects  (except  as 
otherwise  directed  by  the  thirty-sixth  section   of  said  act), 
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be  served  or  executed  in  accordance  with  tlie  provisions  of 
said  second  article  of  the  Revised  Statutes. 

As  the  attachment  in  question  was  not  so  returnable,  the 
same  was  unauthorized  and  void,  and  was  properly  vacated. 

The  judgment  of  the  marine  court  must,  therefore,  be 
affirmed. 

Daly,  Ch.  J.,  and  Kosmsox,  J.,  concurred. 
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u.  s.  supre:\ie  couPtT. 

Ill  the  matter  of  William  G.  Zixn  and  otlicrs,  bankrupts. 

nie  mere  f:ict  of  rc/afionsliiji  in  the  ninth  degree,  or  a  less  ilei^ree,  on  the  p:irt  of  a 
lu'opo.-eii  inc'ieelo  a  bankrupt  or  to  a  creditoi — even  the  iai'irest  in  amount  of  a 
bankrnjit,  or  to  a  proposed  member  of  ihe  committee  to  such  crtMlilor  or  to  the 
hanlc-upt — cannot  be  re,u:arded  as  a  disfjuaiirication,  independent  of  any  oi  her  facts 
which  might  concur  with  such  rehiiionship  to  make  a  confirmation  of  tlie  reso- 
lution under  section  43  of  t'le  Bankrupt  act  improper.  [T/cis  seems  to  overrule  tkt 
decision  in  tkis  same  case,    40  How.,  461.) 

SoutJiern  District  of  New  YorJc,  Fehruanj,  1S71. 

J.  S.  L.  Cummins,  for  the  resolution. 

A.  C.  FiJANSiOLi,  for  the  ojiposing  creditor. 

Blatciiford,  J. — Ix  this  case  at  the  first  meeting  of  credi- 
tors, eight  creditors,  who  had  proved  tlieir  claims  and  vAhose 
chiims  amounted  in  the  aggregate  to  $3o2,71 2  GS  and  to  three 
fourtlis  in  value  of  the  airgre<xate  amount  of  all  the  claims  i)rov- 
ed,  subscribed,  under  section  43  of  the  act,  a  resolution  that  it 
was  for  the  interest  of  the  general  body  of  the  creditors  of 
the  bankrupts  that  the  estate  of  the  bankrupts  should  be 
wound  up  and  settled  and  distribution  made  among  the 
creditors  by  trustees  under  tlie  inspection  and  direction  of  a 
committee  of  the  creditors,  and  nominating  John  IT.  Wyman 
as  trustee  and  Samuel  Wyman,  jr.,  Henry  Aliuy  and  Geoi-ge 
C.  T.  Seaman  as  the  committee.  Amonij  the  ei^ht  creditors 
are  Herman  D.  Aldrich,  to  the  amount  of  $1SS,SGG  SS,  who 
signs  by  the  said  Samuel  Wyman,  jr.,  as  his  attorney;  the 
said  Samuel  Wyman,  jr.,  to  the  amoimt  of  $J  4,95-5  3(5  ;  the 
said   George  C.   T.   Seaman,  to  the  amount  of  $G4,942  45, 
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and  the  firm  of  which  the  said  Henry  Ahny  is  a  member,  to 
the  amount  of  $4,50"0.  The  said  Herman  D.  Aldrich  is  the 
uncle  of  two  of  the  bankrupts.  The  wife  of  the  said  Herman 
D.  Aldrich  is  the  cousin  of  the  said  John  H^  Wyman  and  the 
sister  of  the  said  Samuel  Wyman,  jr.  The  said  Herman  D. 
Aldrich  is  now  in  a  lunatic  asylum  as  a  patient  for  his  health, 
but  has  not  been  adjudged  a  lunatic  by  any  legal  proceedings,, 
nor  has  any  committee  of  his  person  or  estate  been  appointed.. 
The  said  Samuel  Wyman,  jr.,  acted  as  the  attorney  for  the- 
said  Herman  D.  Aldrich  in  proving  the  said  claim  of  the  said 
Herman  D.  Aldrich  and  in  voting  for  said  resolution,  in  pur- 
suance of  a  power  of  attorney  executed  by  said  Herman  D.. 
Aldrich  in  January,  1870,  when  he  w^as  ot  sound  mind. 

Jolin  H.  Wyman,  the  proposed  trustee,  is,  therefore,  re- 
lated bv  consan^uinitv  and  affiuitv  in  the  fifth  desrree  to  Her- 
man  D.  xVldrich,  and  in  the  ninth  degree  to  the  two  bank- 
rupts, who  are  the  nephews  of  Herman  D.  Aldrich.  Sam- 
uel Wyman,  jr.,  is  related  by  consanguinity  and  affinity  in 
the  third  degree  to  Herman  D.  Aldrich  and  in  the  second 
degree  to  the  two  bankrupts,  who  are  the  nephews  of  Her- 
man D.  Aldrich,  and  in  the  fourth  degree  to  John  H.  Wy- 
man. 

A  creditor  who  has  proved  his  debt,  and  w4io  did  not  vote* 
for  or  sign  the  resolution,  objects  to  its  confirmation  by  the 
court,  on  the  ground  of  the  relationsliips  and  the  tether  facts; 
thus  stated. 

The  m(;re  fact  of  relationship  in  the  ninth  degree,  or  a; 
less  degree,  on  the  part  of  a  proposed  trustee  to  a  bankrupt,, 
or  to  a  creditor,  even  the  largest  in  amount  of  .a  bankrupt, 
or  to  a  proposed  member  of  the  conunittee  to  such  creditor, 
or  to  the  bankrupt,  cannot  be  regarded  as  a  disqualification. 
Otlier  fiicts,  indeed,  may  concur  with  such  relationships  to 
make  a  confimiation  im[)roper.  But,  in  the  [)resent  case,  there 
are  no  such  facts.  The  three  persons  named  as  the  members 
of  the  committee  are  all  of  them  creditors,  the  aggregate  of 
their  claims  being  more  than  SS4,000.  Samuel  Wyman,  jr., 
Yoii.  XLIII.  t» 
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is  tlu*  attorney  of  tlie  largest  single  creditor.  Tiie  theory 
of  the  provisions  of  the  4-jd  section  is,  fhat  three-fourths  in 
value  ot  the  creditors  who  luive  proved  their  debts  shall 
designate  tiie  trustee  and  the  committee.  The  pei'sons  desig- 
luited  in  the  present  case  are  gentlemen  of  high  cliaracter 
and  standing,  free  from  all  reproach.  Nothing  appears  to 
iiidicate  that  they  will  act  in  the  interest  of  the  bankriijits  at 
the  expense  of  the  creditors.  John  11.  AVyman  and  Samuel 
Wyman,  jr.,  are  more  nearly  related  to  the  principal  credi- 
itor  than  they  are  to  the  bankrupts.  The  trustee  is  re- 
quired by  the  4-3d  section  of  the  act  to  wind  up  and  settle 
the  estate  for  tlie  equal  benefit  of  all  the  creditors,  and  is  at 
all  times  subject  to  the  direction  of  the  court  in  executing 
his  trust.  There  is  nothing  to  warrant  the  suirgestion  that 
the  bankrupts  procured  the  creditors  to  make  these  appoint- 
ments, or  that  they  are  made  in  the  interest  of  the  banki'upts 
as  a<>:ainst  the  creditors. 

Mr.  Seaman,  although  a  resident  of  New  Jersey,  has  a 
place  of  business  in  the  city  of  New  York,  whicli  he  fre- 
quents daily. 

The  questions  raised  in  regard  to  the  power  of  attorney 
fi'om  Herman  D.  Aldrich  to  Samuel  Wyman,  jr.,  and  to  the 
insanity  of  Herman  D.  Aldrich,  I  do  not  consider,  for  the 
reasorr  that  if  tlie  claim  of  Hennan  D.  Aldrich  be  stricken 
out  from  the  signatures  to  tlie  resolution,  it  must  likewise  be 
stricken  out  from  the  debts  proved,  and  tiiere  would  thus 
still  be  signatures  to  the  resoluiion  of  creditors  to  three- 
fourths  in  value  of  the  debts  proved.  Notwithstanding  tlie 
appointment  of  a  trustee  and  the  assignment  of  the  estate  to 
\rmi,  the  claim  of  any  creditor  may  be  investigated  under 
section  22  and  tiie  bankrupt  and  other  persons  may  be  exam- 
ined under  section  2G. 

The  resolution  passed  by  the  creditors  will  be  confirmed 
wlien  tlie  register  shall  have  signed  the  proper  certificate  un- 
der Form  No.  G3. 
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SUPREME  COURT. 

The  People  of  the  State  of  New  York  on  the  relation  of 
John  A.  Stemmler,  and  John  A.  Stemmler,  plaintiff, 
agt.  Joseph  McGuire. 

A.  special  jury  will  not  be  ordered  to  try  the  question  of  title,  in  the  nature  of  quo 
warraiUo,  to  tlie  office  oi  justice  of  a  district  court  in  the  city  of  New  York,  there 
beiiii,'  nothing  in  the  circumstances  to  make  it  such  an  extreme  case  as  would  war- 
rant a  special  jury. 

Supreme  Court  Circuit,  March,  1872. 

Before  Hon.  John  R.  Brady,  Justice. 

Motion  for  special  jury. 

This  action,  in  the  nature  of  quo  warranto,  was  brought 
to  try  the  title  to  the  office  of  justice  of  the  district  court  of 
the  city  and  county  of  New  York  for  the  seventh  judicial 
district,  under  section  432  of  the  Code  of  Procedure. 

Plaintiff  now  moved  for  special  jury. 

Nelson  J.  Waterbury,  for  plalntijf. 

A.  J.  Vanderpoel  and  E.  R.  Meade,  for  defendant. 

Brady,  J. — This  is  an  important  case  so  far  as  the  parties 
are  concerned,  no  doubt,  and  perhaps  may  present  some  in- 
cidents worthy  the  consideration  of  the  people. 

Tlie  controversy  is  not  such,  however,  as  ordinarily  excites 
the  attention,  or  provokes  the  prejudices  of  our  population. 

The  oflice  which  the  defendant  iiolds,  and  the  election  to 
determine  by  whom  it  should  be  held,  are  local,  and  the  in- 
terest felt  in  both  must  be  regarded  as  confined  to  localities 
and  not  to  extend  to  the  entire  city. 
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If  it  were  otherwise,  liowever,  it  does  not  necessarily  fol- 
low tliat  this  motion  shonkl  be  granted. 

The  litigation  is  between  two  individuals,  altliougli  brought 
in  the  name  of  the  people  on  the  relation  of  Stenimler. 

An  examination  of  tlie  cases  bearing  n])on  the  })ropriety 
of  ordering  a  struck  or  special  jnry,  shows  that  th(^  courts 
have  generally  refused  to  grant  an  application  therefor. 

In  Hartshorn,  agt.  Gclston  (3  C«/.,  84),  the  suggestion 
that  the  United  States  was  interested  in  tiie  controversy,  did 
not,  in  the  judgment  of  the  court,niake  the  case  important. 

In  Fouchcr  agt.  Livingstone  (2  Wend.,  290),  the  motion 
was  denied,  although  it  was  considered  that  the  evidence  of 
public  interest  in  the  matter  in  dispute  was  very  strong,  and 
the  rule  declared  as  illustrated  b}^  the  authorities  that  where 
public  officers  liave  been  libelled  for  acts  done  in  their  official 
capacity,  tlie  actions  brought  by  them  were  deemed  import- 
ant, and  struck  juries  allowed. 

In  PatcJiin  agt.  SdJids  (10  fFtf??^7.,  570),  the  motion  was 
based  upon  the  allegation  that  the  suit  grew  out  of  a  long 
agitated  controversy  between  the  public  officers  of  the  village 
of  Brooklyn,  and  npon  the  plaintiff's  belief  that  there  would 
not  be  a  fair  and  impartial  trial  by  jurors  in  the  county  of 
Kings. 

The  motion  was  denied.  Sutherland,  J.,  said:  "It  can- 
not be  believed  tliat  after  the  jury-box  is  properly  sifted, 
twelve  impartial  men  cannot  be  found  in  the  county  of  Kings 
to  try  this  case." 

Parties  deceive  themselves  in  the  estimate  of  the  extent  of 
interest  which  the  public  at  large  take  in  their  controversies. 

In  Nesmith  agt.  The  Atlantic  Ins.  Co.  (S  Ahh.,  42-'3),  there 
had  been  a  protracted  trial,  and  a  verdict  for  the  plaintiff, 
but  it  was  set  aside.  There  had  also  been  a  second  trial 
and  the  jury  disagreed. 

The  motion  was,  nevertheless,  denied.  Pierkepont,  J., 
said  that  an  impartial  trial  by  a  struck  jnry  would  be  much 
less  likely  than  in  the  ordinary  way.     That  the  court  in  the 
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latter  mode,  would  allow  every  juror  to  be  tried  on  oath,  be- 
fore he  took  his  seat,  and  if  unfit  would  exclude  him. 

In  Walsh  agt.  The  Snn  Mutual  Ins.  Co.,  (17  Abb.,  356), 
the  cases  are  collected  and  reviewed. 

Tiie  motion  was  made  upon  the  alleged  importance  and  in- 
tricacy of  the  case. 

Its  importance,  involving  a  claim  of  $15,000,  seems  to  have 
been  conceded,  but  the  intricacy  of  the  issues  was  not  ad- 
judged. The  motion  was  denied.  It  was  held  that  there 
was  no  precedent  for  granting  the  motion  in  such  a  case. 

In  the  opinion,  the  manuscript  case  of  Giles  agt.  FJagg, 
is  referred  to,  but  the  decision  in  that  case  is  not  stated.  I 
have  not  been  able  tO  find  it,  I  think  it  must  have  been 
adverse  to  the  granting  of  the  order  for  a  struck  jury,  inas- 
much as  it  was  referred  to  and  relied  on  by  Mr.  Xoyes,  w^ho 
opposed  the  motion  in  Welsh  agt.  The  Sun  Mutual  Ins.  Co. 

It  was  declared  that  Giles  agt.  Flagg,  was  important,  and 
of  great  public  interest,  and,  doubtless,  because  it  involved 
the  question  who  should  be  comptroller. 

It  is  evident,  as  intimated,  if  not  substantially  declared,  in 
Patchin  agt.  Sands  {supra),  that  a  struck  jury  will  not  be 
granted,  except  in  extreme  cases.  This  is  not  of  that  char- 
acter in  my  judgment.  I  entertain  no  doubt,  that  an  in- 
telligent and  unbiased  jury  may  be  impanelled  in  this  case  in 
the  ordinary  way,  who,  wholly  uninfluenced  by  the  national- 
ity of  either  party,  will  act  fairly  upon  the  evidence  given  on 
the  trial  and  decide  accordingly. 

It  is  by  no  means  evidence  of  partiality  or  prejudice,  that 
juries  sometimes  disagree. 

This  may  well  result  from  the  conflicting  character  of  the 
testimony  given  before  them,  and  warranting  different  views. 
There  are  {(i^^  elements  of  judicial  life  so  embarrassing  and 
productive  of  so  much  anxiety  and  delay  as  conflicting  evi- 
dence. 

Motion  denied. 
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UNITED  STATES  DISTRICT  COURT. 
In  the  matter  of  Abraham  B.  Clark,  a  bankrupt. 

On  anpliciition  by  an  attomev  for  compensation  ont  of  the  fund  in  the  Lands  of 
tlie  assignee,  for  services  rendered  by  liim  at  the  reqnest  of  an  involuntary  bank- 
rupt in  and  about  defending  against  the  petition,  preinuing  si;heduies.  itc.  Dented. 

Upon  tlie  petition  of  an  attorney  to  be  paid  for  services  rendered  by  him,  out 
of  the  fund  in  the  haiids  of  tlie  assignee,  accompanied  by  tlie  ceriilicate  of 
the  register  in  charge  that  such  services  were  beneticial  to  the  estate,  and  that 
the  amount  chiimed  was  reasonable  and  just,  follo\ve(]  by  the  written  ajuiroval 
of  the  assignee,  the  court  will  order  jiayment  accordingly. 

Southern  District  of  Kciv  Yorl:. 

At  chambers,  4  Warren  street,  in  the  city  of  X(3\v  York, 
in  said  district,  on  the  9th  day  of  January,  A.  D.,  1S72. 

I,  the  undersigned,  register  in  charge  of  the  above  entitled 
matter,  do  liereby  certify  and  report  that  on  tlie  27th  day  of 
October  last  a  claim  against  the  assignee  of  the  said  estate 
for  professional  services  was  filed  witli  me  by  Mansfield 
Compton,  Esq.,  amounting  to  tlie  sum  of  SI  ,000,  upon  tlie 
back  of  which  said  claim  was  indorsed  the  words  and  figures 
following : 

''  I  the  undersigned,  object  and  disallow  the  foregoing 
claim,  and  require  evidence  to  be  produced  to  establisli  the 
same,  and  I  apply  to  the  register  for  an  order  for  the  ex- 
amination of  the  claimant  and  his  witnesses  touching  his 
claim.  The  said  claim  was  presented  to  me  this  27th  day 
of  October,  1S71.  John  S.  ]>ei:cher,  assignee  of  A.  B. 
Clark,  by  C.  W.  Bangs,  his  attorney,  pro  hac  vicrp,'"'  which 
♦said  claim  with  said  indoi'sements  thereon  are  liereto  an- 
nexed. 

That  on  the  6th  day  of  November,  aforesaid,  I  received  a 
written    request    from    the    said    Bangs^    reciting    that    said 
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Compton  had  presented  the  claim  aforesaid  to  the  said  as- 
signee, and  that  he  had  been  served  with  a  notice  by  said 
Compton,  that  the  examination  of  said  claim  would  be  pro- 
ceeded with,  before  the  register,  on  the  8th  day  of  November, 
1S71,  at  11  A.M.,  and  that  he  was  advised  that  John  J. 
Monell  and  Richard  H,  Corbett  are  each  of  them  necessary 
witnesses  for  the  assignee  on  the  hearing  of  said  claim,  and 
applying  for  a  summons  or  order  for  the  examination  of  said 
witnesses  returnable  on  tlie  8th  day  of  November,  at  11  a. 
M.,  at  the  office  of  said  register,  "  and  the  assignee  thereby 
raised  the  point,  that  it  was  the  duty  of  the  register  upon 
said  application  to  issue  the  summonses,  or  order  thereby  ap- 
plied for,  and  that  should  the  register  decline  to  issue  such 
summonses  or  order,  the  register  was  requested  to  certify  to 
the  court  the  point  so  raised" — which  said  notice  is  hereto 
annexed. 

That  I  did  not  issue  such  summons  or  order  as  so  requested 
not  thinking  it  necessary  to  bring  said  Corbett  or  the  said 
Monell  down  from  his  residence  at  Newburgh,  on  that  day, 
for  the  reasons  hereinafter  stated. 

That  on  the  8th  day  of  November  aforesaid,  at  11  a.m., 
the  said  Compton  appeared  before  me,  and  the  said  assignee 
also  appeared  by  F.  M.  Bangs,  Esq.,  his  counsel.  Tliat  the 
said  Bangs  thereupon  asked  for  an  adjournment  alleging  as  a 
ground  thereof,  "  that  certain  creditors  had  filed  a  protest 
against  any  attorney's  fees  being  allowed  the  assignee,  and 
that  the  assignee  had  taken  measures  to  call  the  creditors 
together  and  had  notified  the  protesting  creditors,  that  they 
might  if  they  chose  employ  attorneys  and  counsel  to  attend 
the  trial  of  this  claim,  and  tiiat  such  protesting  creditors  did 
not  appear,  and  that  there  was  no  proof  that  M.  Compton 
had  notified  any  of  the  creditors  of  his  claim,  that  thereupon 
the  assignee  had  not  thought  it  expedient  to  employ  counsel 
at  his  own  expense  nor  to  pledge  the  estate  to  meet  such 
expenses" — Mr.  Bangs  further  stated,  that  he  appeared  only 
for  the  purpose  of  making  that  point. 


CO 
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1  oveiTuled  this  ap))licatiou,  stating  as  a  reason  therefor, 
that  "  I  should  not  i)ay  any  attention  to  such  a  protest  save 
to  execute  tlie  accounts  of  the  counsel  carefully,  and  allow 
them  for  all  services  properly  rendered  to  the  estate,  the  full 
going  prices  usually  charged  by  competent  counsel  for  similar 
services.  That  I  did  not  think  that  a  ground  ol'  adjourn- 
ment, and  if  the  assignee  did  not  take  care  of  tiie  estate 
by  a  proper  defense,  I  should  do  my  best  to  sup[)ly  the 
omission." 

The  said  Bangs  thereupon  renewed  his  application  for  a 
postponement  oi  said  hearing,  alleging  as  a  ground  therefor, 
that  '*he  liad  applied  to  tlie  register  for  an  order  that  the  said 
Corbett  and  Monell  appear  as  witnesses  lor  the  said  assignee, 
on  tiiis  hearing,  and  that  said  application  had  not  been 
granted."' 

I  denied  tliis  application  also,  stating  as  a  reason  therefor, 
'^  1.  That  the  grounds  alleged  therefor,  were  not  consistent 
with  those  above  alleged  for  sucli  postponement.  2.  That 
M.  Compton  had  informed  me,  that  when  he  served  the 
notice  for  this  hearing  upon  Mr.  Bangs,  he  was  informed  by 
liim,  that  he  should  not  dispute  tlie  amount  of  the  bill,  but 
only  raise  the  point  of  law,  and  that  M.  Compton  had  also 
informed  him,  that  his  testimony  would  probably  occupy  the 
whole  of  one  sitting."  To  this  3Ir.  Bangs  urged,  that  "  the 
general  orders  required  the  register  to  sit  six  hours,  and  he 
denied,  that  it  would  require  six  hours,  to  take  the  testimony 
on  the  part  of  ]\I.  Compton." 

I  then  decided  that  as  Mr.  Corbett  had  come  in  and  was 
present,  and  could  be  examined  by  Mr.  Bangs,  if  the  time 
should  permit,  I  would  go  on  and  take  the  testimoiiy  of  the 
witnesses  who  were  present  as  far  as  the  same  could  be  done 
at  one  session." 

Tliereupou  Mr.  Bangs,  stated,  that  he  now  appeared  for 
Hardy,  Blake  &  Co.,  and  "  demurred  to  the  bill  on  its  face." 

But  I  decided,  that  I  would  take  the  testimony  and  pass 
upon  all  these  questions  at  the  close  of  it. 


NEW  YORK  PRACTICE  REPORTS.      73 

111  llie  maiter  of  Chirk. 

And  thereupon  Mr.  Bangs  proceeded  to  put  his  said  ob- 
jection in  the  nature  of  a  demurrer  to  tiie  bill  of  items  of 
M.  Compton's  claim,  into  writing,  and  having  done  so, 
handed  me  two  papers,  both  of  which  are  hereto  annexed, 
asking  me  to  certify  the  point  so  raised  to  the  court. 

I  decided  that,  "  under  the  11th  general  order  the  pendency 
of  such  an  issue  before  the  judge  ought  not  to  suspend  or 
delay  the  proceedings  in  tliis  case  before  the  register.  That 
it  would  not  be  a  convenient  practice  to  send  the  case  up 
till  the  testimony  was  in,  unless,  indeed,  it  should  be  lengthy, 
in  wliich  case  I  might  think  it  proper  to  send  it  up  before  f 
and  tiiereupon  the  said  Bangs  left.  I  tlierefore  proceeded 
and  took  tlie  testimony  of  the  said  Compton  and  the  testi- 
mony of  Balestier  which  are  hereto  annexed. 

And  I  submit  the  two  points  above  raised  by  the  said 
Bangs,  without  comment. 

And  touching  the  said  claim  of  the  said  Compton,  I  sub- 
mit that  I  am  unable  to  see,  from  the  testimony,  any  privity 
of  contract  between  the  assignee  and  the  claimant.  The 
only  ground  upon  which  his  claim  can  rest. is,  the  pi'ovision 
of  tlie  act  itselti  The  services  claimed  were,  for  resisting  the 
petition  filed  againt  the  bankrupt  5  for  services  wliile  the 
bankrupt  was  under  examination  before  register ;  for  serv- 
ices in  preparing  schedules,  and  for  other  services  in  settling 
conflicting  claims  and  rights  between  the  bankrupt  and  the 
assignee.  They  are  services  that  are  rendered  in  almost 
every  case  of  involuntary  bankruptcy,  and  if  allowed  here, 
they  must  be  allowed  in  every  similar  case.  Tlie  question, 
therefore,  becomes  important,  and  with  a  view  of  obtaining  a 
careful  consideration  of  it,  I  beg  to  call  the  attention  of  the 
court  to  what  it  seems  to  me,  must  be  the  efiect  of  rejecting 
this  and  similar  claims. 

The  bankrupt's  first  notice  of  proceedings  in  bankruptcy 
against  him  is,  the  service  of  the  order  to  show  cause  why 
he  should  not  be  adjudged  a  bankrupt. 

The  moment  of  that  service,  is  the  moment  that  fixes  his 
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sfafus  with  regard  to  his  property.  Tiiut  momeiit  his 
pro])Oi"ty,  if  afterward  adjudged  a  baid^nipt,  becomes  the 
property  of  the  assignee  thereafter  to  be  ap[)ointed.  He  has, 
therefore,  nothing  witli  wliich  he  may  retain  counsel,  call 
witnesses,  or  assist  himself  in  his  defense  ;  yet,  tlie  41st  section 
of  the  act  provides,  that  he  may  appear  in  court  and  definid. 
It  further  provides  that,  in  case  he  is  successful  in  his  defense, 
he  may  have  costs  of  his  antagonist.  Clearly  this  implies 
the  riglit — a  right  in  virtue  of  the  very  terms  of  the  act  it- 
self— to  retain  and  be  aided  by  counsel.  There  is  no  pre- 
sumption of  law  that  counsel  will  serve,  or  witnesses  attend, 
without  compensation.  Where  shall  the  money  to  defray 
such  expenses  come  from  ?  It  must  come  from  the  property 
— what  should  be  the  assets — of  the  bankrupt.  It  will  be 
taken  before  or  after  the  adjudication.  It  will  be  taken 
either  stealthily  by  the  bankrupt,  or  openly  by  order  of  the 
court.  There  can  be  no  doubt,  as  to  which  of  these  two 
courses  will  most  promote  the  public  interest  and  the  whole- 
some administration  of  the  law.  It  will  not  answer  this 
view  to  say,  that  the  law  presumes  all  men  honest,  that 
the  law  will  not  presume  that  a  man  will  commit  a  fraud  or 
violate  a  law.  It  is  enough  to  say,  that  good  legislation  will 
not  place  a  jnan  under  temptations  to  commit  a  wrong,  which 
experience  shows  the  mass  of  mankind  have  not  the  virtue  to 
resist. 

It  is  true,  we  must  submit  to  the  law  as  we  find  it  5  but 
I  think  it  clear,  that  if  the  bankruptcy  act  will  bear  the  con- 
struction contended  for,  it  ought  to  be  adopted. 

Upon  the  question  then  of  the  true  construction  of  the  act,  it 
would  seem,  that  congress  must  have  intended  that  the  costs 
and  expenses  of  the  bankrupt  in  his  defense,  and  other  pro- 
ceedings should  be  paid  out  of  the  proceeds  of  his  estate. 

A  court  will  be  reluctant  to  hold,  that  the  law  making 
power  wliile  expressly  providing,  that  a  party  may  appear 
in  court  and  defend  himself  by  the  aid  of  counsel  and  wit- 
nesses, intended  in  the  same  act  to  deprive  liim  of  all  the 
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means  of  doing  so.  The  fact,  that  no  provision  is  made  for 
withholding  from  the  assets  to  be  handed  over  to  the  assignee 
sufficient  to  pay  these  costs  and  expenses,  warrants  us  in 
looking  sharply  to  the  act  to  find  from  what  source  it  was 
intended,  that  such  costs  and  expenses  should  be  paid.  We 
find  in  section  28,  a  provision  for  paying  out  of  tlie  fund  "the 
fees,  costs  and  expenses  of  suits  and  the  several  proceedings 
in  bankruptcy  under  this  act."  This  language  would 
seem  to  be  broad  enousrh  to  cover  the  case  before  us.  The 
words  "  fees,  costs  and  expenses"  are  not  limited  to  the  side 
of  the  creditors  or  the  assignee  nor  yet,  to  the  officers  of  tlie 
court.  It  is  the  daily  practice  of  allowing  the  counsel  for 
the  petitioning  creditor  to  be  paid  out  of  the  fund,  for  his 
services  in  the  bankruptcy  court ;  on  what  express  words  of 
the  act  are  similar  fees  for  similar  services  denied  to  the 
counsel  for  the  bankrupt  ?  Certainly  none.  By  whatever 
argument  these  words  of  the  act  are  made  to  embrace  the 
compensation  of  counsel  for  the  petitioning  creditor  tlie  same 
argument  will  apply  a  fortiori  to  the  compensation  of  coun- 
sel for  the  bankrupt. 

I  submitted  the  question  herein  presented  to  this  court  in 
13G8,  in  the  case  of  HirschfieU,  (1  N.  B.  11,  195).  In  that 
case,  the  bankrupt's  attorneys  had  not  tiiougiit  it  right  to 
take  from  the  funds  of  the  bankrupts  their  compensation  in 
advance  for  filing  his  petition,  &c.,  but  had  come  in  after  the 
estate  had  gone  into  the  hands  of  the  assignee  and  asked  to 
be  paid  from  the  fund.  I  then  submitted  to  tlie  court  as 
u  reason  for  allowing  it,  that  "  tiie  funds  from  which  tlie 
solicitor  is  paid  must  come  from  what  should  be  tiie  assets 
of  the  bankrupt,  or  from  his  future  earnings.  In  pursuing 
the  course  here  pursued,  the  solicitor  submits  the  amount  of 
his  compensation  to  the  con)t  under  the  eye  of  the  creditors. 
In  the  course  ordinarily  pursued,  he  obtains  his  comj)ensation 
from  the  same  fund,  the  amount  being  measured  by  the  good 
feelings  of  the  bankruj)t,  and  under  some  temptation  to  give 
liiin  a  larger  sum  tlian  the  creditors  would  sanction,  or  the 
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comt  might  think  a  just  (•()iii[)eiisatioii.  If  the  act  will  bear 
this  construction,  it  would  seem  to  tend  to  a  better  practice 
than  that  which  it  is  believed  now  iicncrally  pi'evails."  I 
recur  to  these  remarks  now,  only  to  say  that  the  exjx'rience 
oi"  three  years  has  only  deepened  the  imjiression  then  ex- 
pressed— and  since  the  case  of  Coii/sfock  (0  Yo/inf/,  (-3  X.  I). 
Ii.,  191),  in  which  one  of  oiu'  ablest  judges  has  taken  the 
same  view  hei'e  urged,  I  have  thou<:ht  it  riiiht  to  submit  the 
question  again,  asking  for  u  careful  reconsideration  of  the 
question. 

Should  the  com't  think  the  views  here  expressed,  well 
taken,  I  recommend  that  an  order  be  enteivd,  allowing  the 
claimant  the  sum  of  $250  which,  I  think,  would  be  a  liiir 
com[)ensation  for  the  services  which  would  seem  to  come 
under  provisions  of  the  act,  upon  the  piinciple  of  construction 
above  contended  for.  llespectfully  submitted,  I.  T.  Wii.liams, 
register  in  bankruptcy, 

Blatciifohd,  J. — ^^On  evidence  and  a  certificate  bringing 
this  case  within  the  decision  In  re  Montgomery^  (:J  Benedict^ 
304),  I  should  follows  that  decision. 

April  oth,  1S72. 

The  decision  in  the  case  of  Montgomery,  above  referred  to,  is 
as  follows:  Blatciifokd,  J. — ''If  the  assignee  shall,  in  writ- 
ing, approve  of  the  payment  of  this  bill  out  of  the  funds  of  this 
estate  on  the  gi'ounds  set  forth  in  the  ])etition  of  ]\[r.  Olney, 
and  in  the  certificate  of  the  register,  and  of  the  amount  of 
the  charges,  an  order  will  be  made  allowing  its  payment." 
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Fkancis  H.  Moean,  respondent,  agt.  William  McCleaens, 

appeJlant. 


Section  371  of  the  Code  provides  for  a  modification  of  the  judgment  appealed  from 
— not  a  reversal  of  the  judifinent  in  determining  the  question  of  costs. 

Where  the  appellant  specified  in  his  notice  of  appeal  the  grounds  of  the  appeal  aa 
follows:  1.  The  judgment  is  against  the  weight  of  evidence.  2.  It  is  not  supported 
Ly  the  evidence.  3.  On  the  evidence  the  plaintiff  was  not  entitled  to  recover.  4. 
The  judgment  is  contrary  to  law  upon  the  evidence: 

Held,  that  these  grounds  contained  no  specification  in  which  the  judgment  should 
have  heen  more  favorable  to  the  appellant,  unless  they  be  consirued  as  chinning 
that  it  should  have  been  in  his  favor,  instead  ol  being  airainst  him,  which  is  equiv- 
alent ta  claiming  a  reversal,  which  is  not  contemplated  by  this  section.  It  was  a 
wholly  useless  proceeding. 


Fourth  Judicial  Depaxtment,  argued  at  Syracuse  Novcm- 
her,  1871.  decided  at  Buffalo  General  Term,  January,  1872. 
Before  MuLLix,  P.  J.,  Johnson  a7id  Talcott,  JJ. 

By  the  court,  Mullin,  P.  J. — By  section  371  of  the  Code, 
the  prevaihng  party  in  judgni(?iits  rendered  on  appeals,  are 
entitled  to  costs  in  all  cases,  with  certain  exceptions,  and 
limitations.  The  first  of  these  exceptions  or  limitations  is, 
that  he  is  not  entitled  when  the  appellant  sluill  in  his  notice 
of  appeal,  specify  the  particular  or  particulars  in  which  he 
claims  the  judgment,  should  have  been  more  favorable  to 
him;  if  he  thinks  tiie  judgment  is  for  too  mucli,  he  must 
specify  what  it?  amount  should  have  been.  The  party  re- 
covering the  judgment,  must  then  .serve  on  the  appellant,  an 
offer  in  writing  to  allow  the  judgnK-nt  to  be  corrected  in 
any  of  th(!  particulars  mentioned  in  the  notice  of  appeal.  If 
the  appellant  accepts  the  offer,  the  judgment  appealed  from 


78       NEW  YORK  PRACTICE  REPORTS. 


Morun  agt.  McCleanis. 


is  to  be  corrected  accordingly.     In  that  event,  no   costs   of 
tlie  appeal  are  recoverable  by  either  party. 

If  such  ofler  be  not  made,  or  if  made,  is  not  accepted,  and 
the  judgment  in  the  appellate  court  is  liiore  favorable  for 
him  than  the  judgment  in  the  court  below,  or  more  lavorablo 
than  the  ofler,  he  shall  recover  costs,  [)rovided,  however, 
that  the  judgment  be  reversed  on  the  appeal,  or  be  made 
more  favorable  to  the  amount  of  SlO. 

It  will  be  seen,  that  in  order  to  entitle  the  appellant  to 
costs,  he  must  specify  in  his  notice  of  appeal  the  paiticulars 
in  which  he  claims  the  judgment  should  have  been  more 
favorable  to  him.  If  he  neglects  to  do  this,  he  can  in  no 
contingency  recover  costs,  unless  he  obtains  judgment  in  his 
own  favor  in  the  appellate  court. 

Until  he  specifies  these  particidars,  the  respondent  is  un- 
der no  obligation  to  make  an  offer  to  modify  or  reduce  the 
judgment. 

In  this  case,  the  appellant  in  his  notice  of  appeal  specifies 
the  following  as  the  grounds  on  which  the  appeal  is  founded, 
to  wit : 

1st.  The  judgment  is  against  the  weight  of  evidence. 
2d.  It  is  not  supported  by  the  evidence. 

'3d.  On  the  evidence  the  plaintiff  was  not  entitled  to 
recover. 

4th.  The  judgment  is  contrary  to  law  upon  the  evidence. 

Tliere  is  not,  in  this  notice,  any  specification  of  any  par- 
ticular in  which  the  judgment  should  have  been  more  favor- 
able to  him,  unless  it  is  to  be  construed  as  claindng  that  it 
should  have  been  in  his  favor  instead  of  being  against  him. 

If  it  is  to  be  thus  construed,  the  condition  of  the  appellant 
would  not  be  altered,  as  a  total  reversrd  of  tlie  judginent  of 
the  inferior  court,  and  the  rendition  of  a  judgment  in  favor 
of  the  appellant,  is  not  contemplated  by  section  371  of  the 
Code. 

That  section  provides  for  a  modification,  not  a  reversal 
of  the  judgment.     The  judgment  of  the  justice  is  to  be  cor- 
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rected,  and  as  corrected,  is  to  stand  as  liis  judgiueiit,  and  is 
to  be  enforced  accordingly. 

The  respondent  was  not  called  upon  to  make  an  offer,  and 
when  one  was  made,  the  appellant  was  not  bound  to  ac- 
cept or  reject  it.  It  was  not,  and  from  tiie  form  of  the  notice 
of  appeal,  could  not  be  an  offer  to  modify  the  judgment,  as 
no  modification  w^as  suggested  by  the  appellant. 

It  was,  therefore,  a  wholly  useless  proceeding.  Had  the 
appellant  accepted  the  offer,  it  might  be  the  acceptance 
would  have  rendered  it  binding.  But  as  that  question  is  not 
in  the  case,  it  is  unnecessary  to  consider  it. 

If  I  am  right  in  supposing,  that  the  offer  does  not  im- 
pair the  rights  of  the  respondent  to  costs,  the  case  is  identical 
with  that  of  Putnam  agt.  Heath,  decided  by  this  court,  in 
September,  1870,  and  reported  in  41  How.,  2{S2. 

The  order  of  the  special  term  awarding  costs  to  the  res- 
pondent, must  be  affirmed,  with  $10  costs. 
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Alexander    Colvert,    respondent,    agt.    George    Hall, 

appellant. 


Where  jnilirment  was  rendered  before  the  justice  for  tlie  defendant  for  costs,  and 
the  phiintiff  apjiealed  to  the  conuty  court  and  lecovered  juiignient  for  $)>U  and 
costs;  and  in  iiis  notice  of  appeal  alleged  that  the  judgment  should  have  been  in 
his  favor  and  against  the  defendant,  and  there  was  no  evidence  to  warrant  the 
judgment: 

Meld,  that  this  specitication  of  the  particulars  in  which  the  judgment  should  have 
been  more  favorable  to  the  appellant,  did  not  call  upon  the  defendant  to  maUe  an 
offer  to  nicidify  the  judgment,  as  such  specificatinii  indicated  only  a  wish  to  have 
the  judgment  vacated,  and  another  entered  in  his  favur,  which  was  not  auihoriiied 
by  $371  of  the  Code  (See  Moran  agt.  McClearm^,  ante.  p.  77). 

But  the  plaintilf,  being  the  pievailing  party  in  the  county  court,  was  entitled  to 
costs. 


Fourth  Judicial  Department. 

Argued  at  Syracuse^  Koveniber,  1S71. 

Decided  at  Buffalo,  Gcnercd  Ttrm,  January,  1S72. 

Before  Mulijn,  P.  J.,  Joiinsox  and  Talcott,  J  J. 

By  the  court,  ]\[ullix,  P.  J. — On  the  trial  before  the  jus- 
tice, the  defendant  recovered  judgment  for  costs.  The 
plaintifl  appealed  to  the  county  court,  and  recoveivd  judg- 
ment in  that  court  Ibr  SCO  damages  together  with  costs. 

Both  parties  presented  to  tlie  clerk  bills  of  costs,  for  taxa- 
tion and  insertion  in  the  record  of  judgment.  Tlic  (derk 
taxed  the  bill  of  costs  presented  by  the  plaintifT",  and  the 
costs,  as  taxed  for  liim,  were  inserted  in  the  record.  Tlio 
defendant  moved,  at  special  term,  to  strike  tlu;  costs,  as 
alloued,  from  the  record,  and  that  costs  be  ta.xed  in  Ills  favor 
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and  inserted  in  said  record.  This  motion  was  denied,  and 
from  the  order  denying  said  motion  the  defendant  appeals. 

By  section  371  of  tlie  Code,  the  prevailing  party  in  judg- 
ments rendered  on  appeal,  is  entitled  to  costs  in  all  cases, 
unless  the  appellant  shall  be  entitled  to  them  pursuant  to 
the  provisions  of  that  section. 

The  plaintiff,  in  his  notice  of  appeal,  alleges  that  the  judg- 
ment should  have  been  in  his  favor  and  against  the  defendant 
and  there  was  no  evidence  to  warrant  the  judgment.  There 
is  no  other  specification,  of  the  particulars  in  which  the 
judgment  should  be  more  favorable  to  the  appellant. 

By  reason  ot  the  want  of  such  specification  the  defendant 
was  not  called  on  to  make  an  offer  to  modify  the  judgment. 
If  the  allegation  in  the  notice  of  appeal  can  be  considered  as 
indicating  a  wish  to  have  the  judgment  of  the  justice  altered 
it  is  to  have  that  judgment  altogether  vacated  and  another 
entered  in  his  favor.  This  cannot  be  done  under  section  371. 
The  judgment  can  be  modified  upon  complying  with  its  pro- 
visions, but  not  reversed. 

I'he  case  is  not  brought  within  the  exceptions  or  limita- 
tions of  section  371,  and  hence  it  follows,  that  the  prevailing 
party  is  entitled  to  costs. 

The  order  of  the  county  court  must  be  affirmed,  with  $10 
costs. 
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SUPREME  COURT. 

Joshua  Wadley  and  others,  appellants,  agt.  Joseph  Davis, 
respondent. 

The  defendant,  in  liis  notice  of  appeal  to  the  county  court,  alleged  tlmt  the  judgment 
of  the  justice  for  $169  25  damages  and  $8  05  costs  against  him,  sliould  luive  been 
more  favorable  to  liim  in  the  follo^Ying  respects: 

1.  It  should  have  been  in  his  favor,  and  against  the  plaintifi's,  for  $200. 

2.  It  should  have  been  in  his  favor,  and  against  tlie  plaintills,  for  damages  and 
costs. 

3.  It  should  have  been  for  a  less  sum,  to  wit,  for  only  $50  against  appellant. 

4.  It  sliould  have  been  tor  a  less  sum,  to  wit,  for  only  $75, 

On  the  trial  before  a  referee  in  tlie  county  court,  the  plaintiffs  recovered  judgment 
for  $155  27  damages,  or  $13  98  less  than  the  recovery  before  the  justice. 

Held,  that  the  plaintiffs  were  entitleil  to  costs. 

This  cojrt  has  decided  at  the  present  term,  in  the  case  of  Moran  agt.  McCleai-ns 
(ante,  p.  77),  ;\\\ii  in  Colvert  agt.  Hall  (ante,  p.  80),,  that  a  specification  that  the 
judgment  should  have  been  for  the  appellant  instead  of  the  respondent,  was  not 
admissible  under  section  371  of  the  Code. 

This  court  has  also  decided,  in  Putnam  agt.  Heath  (44  Hoic,  2G2),  that  a  specifica- 
tion in  the  notice  of  appeal  that  the  judgment  should  have  been  more  favorable 
in  two  sums  of  ditt'erent  amounts,  was  not  a  compliance  with  that  section. 

Fourth  Judicial  Department. 

Argued  at  Syracuse,  November,  1871. 

Decided  at  Buffalo  General  Term,  January,  1872. 

Before  Mullix,  P.  J.,  Joiinsox  and  Talcott,  JJ. 

By  the  court,  Mullin,  P.  J. — Tlie  plaintiffs  recovered 
judgment  before  the  justice  for  S1G9  25  damages  and  $8  05 
costs. 

The  defendant  appealed  to  the  county  court  and  in  Ids 
notice  of  appeal  alleged  that  judgment  should  have  been 
more  favorable  to  him  in  the  following  respects: 

lii.  It  should  have  been  in  his  liivor,  and  against  the 
plaintiffs,  for  $200. 


NEW  YORK  PRACTICE  REPORTS.      83 

Wadley  agt.  Davis. 

2d.  It  should  have  been  in  his  favor,  and  against  the 
plaintiffs,  for  damages  and  costs. 

3d.  It  should  have  been  for  a  less  sum,  to  wit,  for  only 
$50  against  appellant. 

4^/j.  It  should  have  been  for  a  less  sum,  to  wit,  for  only 
$75. 

We  have  held  at  the  present  term  in  the  cases  of  Moran 
agt.  McClcarns,  and  in  Calvert  agt.  Hall,  that  a  specification 
that  the  judgment  should  have  been  for  the  appellant,  instead 
of  the  respondent,  was  not  admissible  under  section  371  of 
the  Code;  that  section  contemplated  a  modification  only,  not 
a  reversal  of  the  judgment. 

We  held,  in  Futnam  agt.  Heath  (41  Hotv.,  2G2),  that  a 
specification,  in  the  notice  of  appeal,  that  the  judgment 
should  have  been  more  favorable  in  two  sums,  of  different 
amounts,  was  not  a  compliance  with  section  371 ;  that  the 
appellant  was  bound  to  state  the  precise  sum  to  which  tlie 
judgment  should  be  reduced,  and  if  he  did  not,  the  respond- 
ent was  not  bound  to  make  an  offer  to  modify  'it. 

After  the  appeal  to  the  county  court,  the  issues  were  re- 
ferred for  trial  to  a  referee,  who  ordered  judgment  in  favor 
of  the  plaintiff,  for  $155  27  damages,  or  S13  98  less  than 
the  recovery  before  the  justice. 

The  appellant  has,  in  no  respect,  complied  with  the  pro- 
visions of  the  Code  in  order  to  entitle  himself  to  costs.  The 
plaintiff  having  recovered  is  entitled  to  costs,  unless  the  ap- 
pellant has  established  his  right  thereto. 

The  special  term  having  awarded  costs  to  the  appellant, 
and  directed  their  insertion  in  the  record,  the  order  must  be 
reversed  with  $10  costs,  and  an  order  must  be  entered  award- 
ing costs  to  the  plaintiff^  and  their  insertion  in  tne  record. 
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Atkiiis(>n  iii;!.  Sewiiie. 


N.  Y.  COMMON  PLEAS. 
Atkinsox  agt.  Sewine. 

An  injunction  order  only  nftects<   property  received,  earned   or   due   the  judgment 

debtor  he/ore  the  making  of  the  order. 
Wiiere  tlie  judgment  debtor  borrowed  $100,  to  pay  his  rent,  after  tl)e  injunction 

order  in  supplementary  proceedings  waa  made,  but  did  not  pay  liis  rent  until  alter 

it  was  served  upon  liim  : 
Held,  that  lie  was  not  in  contempt  for  disobeying  tlie  order. 

Special  Ternij  August,   ]S71. 

Motion  to  punish  i'or  contempt  in  disobeying  an  injunc- 
tion in  supplementary  proceedings. 

It  seems,  that  after  the  order  was  granted,  and  just  prior 
to  the  time  when  the  same  was  served  on  the  judgment 
debtor,  lie  borrowed  a  check  for  $100,  for  the  purpose  of 
paying  his  rent,  which  amounted  to  that  sum,  and  wliich  w^as 
then  past  due. 

It  also  appeared  that  the  maker  of  said  check  was  not  in- 
debted to  the  judgment  debtor  in  any  sum  wliatever,  but 
advanced  or  loaned  tlie  same  to  him,  as  an  accommodation 
to  enable  him  to  pay  his  said  rent. 

After  the  defendant  received  the  said  check,  and  after  the 
service  of  the  injunction  upon  him,  summary  proceedings 
were  commenced  by  the  landlord  to  dispossess  him  and  his 
family  from  the  premises  occupied  by  them,  whereupon  he 
paid  his  rent  with  the  check  in  question. 

R.  H.  CiiANNiNG,  for  plaintiff. 
"W.  C.  Carpenter,  for  defendant. 

LoEW,  J. — There  seems  to  be  considerable  doubt  whether 
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an  injunction  granted  in  supplementary  proceedings,  binds 
property  which  has  been  received  by  the  defendant  betweeri 
the  granting  of  an  injunction  and  its  service  upon  the  defend- 
ant. 

In  tliis  case,  the  defendant  received,  after  the  injunction 
had  been  granted  and  before  its  service  upon  liim,  a  check  for 
one  hundred  dolhirs. 

After  the  service  of  the  injunction,  he  disposed  of  tliis 
check,  and  the  plaintiff"  claims,  that  this  vi^as  a  violation  of 
the  injunction,  for  which  the  defendant  can  be  punished,  as. 
the  order  bound  everything  which  the  defendant  had  in  his. 
possession  at  the  time  of  its  service. 

In  support  of  this  view,  is  cited  the  case  of  Sands  agt» 
Pioberts,  (8  Abb.,  343),  in  which  Judge  Hilton,  evidently 
takes  the  view,  that  the  order  affects  property  in  the  debtor's- 
hands  at  the  time  of  the  service  of  the  order.  On  the  other 
hand,  it  is  contended,  that  the  order  only  afiects  property  re- 
ceived, earned,  or  due  before  the  making  of  the  injunction 
order  Campbell  agt.  Gefiet,  (2  Hilt.,  290),  and  cases  there 
cited.  This  being  a  general  term  decision  of  this  court,  must 
control  as  long  as  it  remains  unreversed,  and  must  control 
my  decision. 

Motion  denied,  without  costs. 
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In  the  iiuuter  of  ILire. 


UNITED  STATES  DISTRICT  COURT. 
Ill  the  matter  of  Utley  Hake,  a  bankrupt. 


Marslui!  in  a  case  of  involuntary  bankniptcy  allowed  $2  50-100  a  day  for  services 
of  a  custodian  in  charge  of  ilie  goods  seized,  alilioiigh  the  register  finds  that  he 
should  have  boxed  and  stored  the  goods,  and  that  such  custodianship  was  uu- 
uecessar}",  marshal's  claim  for  a.  further  allowance  under  section  47  rejected. 


Southern  District  of  Nctv   YorJc,  in  Baiilvriiptcy. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  on  litis  Sth  day  of  Marcli,  A,  D.,  1S72. 

I,  the  undersigned,  register  in  charg-e  of  the  above  entitled 
matter,  do  hereby  certify,  that  upon  the  taxation  of  tlie  jnar- 
shal's  costs  therein,  I  was  attended  by  Clias  11.  Wight,  Esq., 
the  assignee  of  said  bankrupt  and  the  said  marshal,  by  liis 
deputy,  Oliver  Fiske,  Esq.,  who  presented  for  taxation  a  bill 
of  the  items  of  his  said  costs  and  fees,  which  bill  is  hereto 
annexed.  Tluit  I  proceeded  to  take  the  testimony  of  James 
Turney  and  Oliver  Fiske,  whicli  is  hereto  annexed.  That 
after  hearing  tlie  respective  parties,  I  taxed  and  deducted 
from  said  bill   the  following  items,  to  wit : 

"  Copying  papers $1  00 

"Advertising  in  CoDunercial  Adcertiscr 4  50 

"  24  days  custod}',  li-om  January  29  to  February  22d, 

"at  $2  50 60  00 

"  Allowance  to  marshal" 25  00 


S90  50 
That  as  to  the  said  item  of  SCO,  and  the  said  item  of  $25, 
the  marshal  excepted  to  said  taxation,  and  requested  that  the 
point  be  certified  to  the  district  judge  for  decision. 
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And  I  further  certify,  that  the  reasons  for  taxing  said  item 
of  $G0  from  said  bill,  are  as  follows : 

It  appears  from  the  testimony,  that  the  property  in  ques- 
tion was  a  quantity  of  hardware  upon  the  second  floor  or  first 
loft,  of  a  building,  the  first  floor,  and  the  second  and  third 
lofts  of  which  were  used  by  other  parties  for  mercantile  pur- 
poses. That  said  goods  were  deemed  sufficiently  secure  at 
night  by  locking  the  door  of  the  room  in  which  they  were, 
the  custodian  keeping  the  key.  If  so  secured  in  the  night, 
it  is  not  suggested  that  they  would  not  be  equally  secure 
under  the  lock  and  key  in  the  day  time.  The.  s-uggestion 
that  busmess  letters  that  might  contain  money,  drafts  or 
other  valuables,  are  usually  directed  to  the  place  of  business, 
and  might  fall  into  the  hands  of  unreliable  persons  in  case  the 
marshal's  custodian  was  not  there  to  receive  them,  is  an- 
swered by  the  fact,  that  if  the  door  of  the  room  were  locked 
the  postman  would  scarcely  deliver  them  to  a  person  out- 
side. Besides,  it  would  be  easy  to  arrange  with  the  post- 
man, for  the  same  man  comes  to  the  building  every  day  to 
deliver  letters — to  deliver  such  letters  at  the  marshal'  oflice, 
or  elsewhere. 

But  I  think,  the  marshall  is  bound  to  deal  as  economically 
with  property  that  he  seizes  under  a  warrant  as  if  the  prop- 
erty were  his  own,  by  purchase  or  otherwise.  It  cannot,  in 
such  case,  be  pretended,  that  he  would  be  at  the  expense 
of  having  one  man  spend  his  time  in  watching  it  for  the 
space  of  a  montii  or  so.  lie  would  either  lock  up  the  room 
or  box  and  store  the  goods. 

And  when  it  is  considered,  tliat  the  responsibility  of  the 
marshall  for  loss  of  such  goods,  is  measured  by  wliat  is 
called  ordinary  care,  such  care  as  prudent  men  ordinarily 
take  of  their  own  property,  the  suggestion  of  his  liability  in 
such  a  case  is  absurd  (See  Browning  agt.  llanford,  6  JlilL, 
5SS ;  Moore  agt.  Wcstervelt,  1  JJosiu.,  357  ;  Jenncr  agt. 
JoUJe,  G  Johns.,  9.) 

It  may  be  suggested,  that  the  marshal  should  be  allowed 
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Tipon  this  item,  a  sum  e(iii;il  to  wluit  it  would  have  cost 
to  have  boxed  and  stored  the    goods. 

lu  answer  to  this,  it  nppears  that  about  the  l^th  of  Feb- 
ruary, the  landlord  of  the  preiuises  in  wliich  tlie  goods  were, 
obtained  possession  by  samuiary  proceedings,  and  the  mar- 
si  lal  was  tiien  obliged  to,  and  did  box  the  goods  and  store 
them  elsewhere.  A  bill  amounting  to  SI 09  oo-lOO  for  tiius 
boxing,  removing  and  storing,  is  presented  to  the  assignee 
by  McEntee  &  Co. 

I  took  the  testimony  of  Chas.  McEntee,  a  member  of 
said  firm  of  McEntee  &  Co.,  and  herewirli  hand  tlie  same 
to  the  court,  with  the  bill  and  vouchers  annexed  ;  from 
\Yhich  it  appears,  that  McEntee  &  Co.,  did  tliis  woris.  with 
the  aid  of  the  men  of  the  deputy  marshal,  and  that  they 
paid  said  deputy  S30  for  the  aid  so  rendered  by  his  men. 
If,  therefore,  tlie  marshal  were  allowed  anything  for  such 
expenses^  it  would  be  to  pay  a  second  time  for  the  same 
services.  Had  the  marshal  in  the  fii"st  instance  done  tliis 
boxing,  and  removino:  it  would  have  avoided  all  pretext 
of  claim  for  custodianship,  and  put  the  estate  to  no  more 
expense  than  it  has  now^  incurred  therefor. 

The  fact  that  the  attorney  for  the  petitioning  creditors 
at  the  time  he  handed  the  warrant  to  •  the  marshal,  ex- 
pressed the  opinion,  that  it  would  be  necessary  to  put  a 
man  in  charge,  I  don't  deem  material  He  could  at  best 
bind  but  one  of  the  creditors,  and  I  don't  think  that  the 
marshal  can  substitute  tlie  opinion  of  the  attorney  for  his 
own.  He  "must  act  upon  his  own  official  discretion  in  the 
execution  of  the  warrant. 

As  to  the  item,  ''  allowance  to  the  marshal,  $2-5,"  I  don't 
understand  that  it  is  claimed,  that  any  extra  or  unusual 
services  were  rendered  in  the  case,  none  are  stated  cer- 
tainly. If  this  item  is  allowed,  it  must  be  under  tlic  pro- 
visions of  section  47,  which  is  in  these  words.  "  For  cause 
shown  and  upon  hearing  thereon  such  further  allowance  may 
be  made  as  the  court  in  its  discretion  may  determine."     It  is 
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clear,  that  something  beyond  the  ordinary  duties  which  a 
marshal  is  called  upon  to  discharge  in  all  cases,  is  here  con- 
templated. I  cannot  think,  that  the  present  case  is  brought 
within  the  purview  of  this  provision. 

As  the  taxation  of  the  other  two  items  were  not  excepted 
to,  I  need  not  state  why  they  w^ere  rejected.  Eespectl'uUy 
submitted,  I.  T.  Williams,  register. 

Blatchford,  J. — I  think  it  is  proper  to  allow  the  item 
of  S60,  and  to  disallow  the  item  of  %2^. 

The  clerk  will  certify  this  decision  to  the  register  5  Isaiah 
T.  Williams,  Esq.,  March  8th,  1872. 
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Lihdslav   H'j,l.   Deafeniioif. 


SUPREME  COURT. 
Isaac  M.  Lindslay,  admin'r,  agt.  Solomon  Deafexdorf  and 

FUEDEKICK    B.  DeAFENDOIIF. 


Where  the  decision  of  the  court,  filed  in  the  action,  directs  judgment  in  favor  of  the 
defenciunts  against  tlie  plaintitl',  who  sues  as  adminisirator,  it  allows  the  costs  to 
be  taxed,  and  charged  upon,  and  collected  out  of  the  estate  represented  by  the 
administrator;  and,  in  the  absence  of  a  s^iecial  order  made  for  uiisnianageuient, 
they  cannot  be  collected  out  of  the  adminisirator  personally. 

Where  tlie  plaintiff  allowed  sijcteeti  months  to  elapse  after  his  summons  and  com- 
plainr  were  served  upon  one  of  the  defendants  before  he  caused  the  same  to  be 
served  on  the  other  defendant,  thus  rendering  it  necessary  that  two  answei-s  should 
be  prepared,  though  they  contained  substantially  the  same  defenses;  for  tliat  rea- 
son, each  defendant  allowed  the  costsheiova  notice  of  trial,  and  disbursements  prior 
to  issue  being  joined  by  service  of  the  answer  of  the  defendant  last  served. 


Osivcgo  Special  Term,  Marcli,  1S72. 

This  action  was  commenced  to  recover  possession  of  a 
five  hundred  dollar  bond,  or  the  proceeds  thereof. 

The  summons  was  served  on  the  defendant,  Solomon, 
April,  1S70,  who  cmplo}'ed  AYhitney  &  Skinner  as  his  attor- 
neys, wlio  appeared  and  answered  for  him.  And  on  tlie 
31st  of  August,  1S71,  the  summons  and  complaint  were 
served  on  defendant,  Frederick  B.,  who  retained  tlie  law  firm 
of  Whitney  &  Skinner  as  his  attorneys,  and  they  served  an 
answer  for  him,  October,  1S7L 

The  trial  wis  had  at  the  January  circuit,  and  a  judgment 
given  for  the  defendants,  dismissing  plaintiif's  complaint. 
The  principal  defense  alleged,  and  upon  wliicli  the  defeiwlants 
prevailed,  was  that  the  bond  in  question  was  the  property 
of  one  Ehh'ed,  who  was  a  purchaser  for  value,  and  that  the 
defendants  were  merelv  his  a^'ents  for  its  disposal.  This  de- 
feiise  and  the  others  alleged  were  common  and  substantially 
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alike  for  both  defendants.  The  principal  charge  of  the  case 
was  in  the  hands  of  Judge  Wliitney,  altiiough  Mr.  Skinner 
appeared  and  attended  upon  a  portion  of  the  trial. 

Tliis  motion  is  made  to  obtain  an  order  allowing  the  de- 
fendants two  hdls  of  costs  against  the  estate  represented  by 
the  administrator. 

C.  Whitney,  for  motion. 
J.  C.  Churchill,  opposed. 

Hardin,  J. — The  decision  filed  in  this  action  directed 
judgment  in  favor  of  the  defendants  against  the  plaintiff. 
That  allows  the  costs  to  be  taxed,  and  cliarged  upon,  and 
collected  out  of  the  estate  represented  by  the  administrator, 
and,  in  the  absence  of  a  special  order  made  for  mismanage- 
ment, they  cannot  be  collected  out  of  the  admi?iistrator  per- 
sonally {Code,  ^317;  Dodge  a^t  Crandall,  30  N.  F.,  294; 
Slocum  agt.  Barry,  3S  N.  Y.,  4G  ;  Fish  agt.  Crane,  9  Ahh., 
N.  S.,  252 ;  House  agt.  Llopd,  9  Abb.,  N.  S.,  257). 

Had  the  plaintiff  recovered  judgment  in  this  action,  he 
would  have  also,  under  section  304,  been  entitled  to  recover 
his  costs,  and  therefore,  in  virtue  of  section  305,  upon  the 
recovery  by  the  defendants,  tliey  are  entitled  to  recover 
costs,  and  as  before  observed  collect  them  out  of  the  estate 
represented  by  the  administrator.  Such  is  the  effect  of  sec- 
tion 305  in  its  application  to  their  case,  and  the  learned 
counsel  for  defendants  is  in  error  in  supposing  tliat  section 
entitles  the  defendants  to  two  bilts  of  costs. 

Before  tlie  amendment  of  section  30G,  by  the  legislature  in 
1S51,  it  was  in  terms  applicable  to  cases  not  provided  for  by 
sections  304  and  805,  and  gave  tlie  court  discretion  in 
equity  cases,  but  the  amendment  of  1S51  provide  that  "  in 
all  actions  where  there  are  several  defendants  not  united  in 
interest,  and  making  separate  defens«?s  by  sepai'ate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
court    may  awaid  costs  to  such   of  the  defendants^  as  have 
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jiidginent  in  tlieir  favor^  or  any  of  tlu^n,"  and  since  this 
anicndiuent,  it  has  been  repeatedly  held,  that  in  all  actions 
''  when  there  are  several  defendants,  not  nnitinl  in  interest, 
and  making  separate  defenses  by  separate  answers,  and  the 
plaintifl  fails  to  recover  judgment  against  all,  the  costs  must 
be  awarded  by  the  court  before  they  may  be  taxed  and  en- 
tered {JJaiiJc  of  Utica  agt.  iVoJf,  IS  How.,  10:2  ;  WicJdow 
agt.  UcII,  IS  IIoic,  397).  The  section  now  applies  to  all 
cases  whether  legal  or  ecpiitablc  (29  IIon\,  S9). 

The  general  rule  is  doubtless  not  to  alhrw  but  one  bill  of 
costs  when  several  defendants  appear  by  the  same  attorney, 
and  put  in  separate  answers,  and  in  cases  where  ditlerent  de- 
fendants appear  by  separate  attorneys  who  are  partners,  as 
well  as  when  an  attorney  a[)pears  for  one  defendant,  and 
another  defendant  appears  by  an  attorney  who  is  the  clerk  in 
the  office  of  the  other  attorney  (IG  Barb.,  593;  S  F((igc,  G2i  ; 
5  Hoiv.,  104;  G  Hoa:,  9;  G  Hill,  2G7  ;  2  Sand/.,  G70  ;  3 
Sand/.,  730;   IG  Hoic,  91;    20  How.,  51  J). 

When  the  appearance  is  by  different  attorneys  for  separate 
defendants  collusivelv,  and  for  the  purpose  of  increasing 
costs,  the  courts  have  uniformly  refused  to  allow  more  than 
one  bill,  and  it  has  been  said  that  when  attorneys  occupy 
the  same  ollice,  it  is  strong  ground  for  presuming  that  such 
appearance  was  for  the  purpose  of  increasing  costs  (15  Ahh.j 
75  ;  0}).  hi/  IxGUATiAM,  29  How.,  S9). 

But  in  cases  where  there  is  no  evidence  before  the  court 
to  prove  or  circumstances  to  justify  the  presumption,  that 
the  appearance  was  for  the  purpose  of  increasing  the  costs, 
and  double  services  have  in  fact  been  performed  the  practice 
has  been  to  allow  double  bills  or  additional  bills  to  the  extent 
of  the  increased  services  performed  necessarily  or  properly  in 
the  cause. 

When  the  Revised  Statutes  were  adopted,  they  contained  a 
provision  requiring  the  chancellor  to  revise;  his  rule  as  period- 
ically, so  as  to  regidate  as  well  as  diminish  the  costs  cliarge- 
able  theyeunder — in  pursuance  of  such  requirements  he  pro- 
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vided  by  rule  130,  adopted  so  as  to  take  effect  the  same  day 
the  Revised  Statutes  went  into  effect,  "  that  wh?n  the  same 
solicitor  appeared  for  two  or  more  defendants  or  different 
solicitors  wIjo  are  partners  appear  for  several  defendants,  and 
separate  answers  are  put  in  or  other  proceedings  had  by  or 
for  the  defendants  separately,  the  taxing  officers  in  the  taxa- 
tion of  costs,  either  as  between  party  and  party  or  between 
solicitor  and  client,  shall  consider  whether  such  separate  an- 
swers or  other  separate  proceedings  were  necessary  or  proper ; 
and  if  in  his  opinion  any  part  of  the  costs  occasioned  thereby, 
was  unnecessarilly  or  improperly  incurred,  the  same  shall  be 
disallowed." 

The  cliancellor  states  in  his  opinion  in  Wendell  agt  Leivis, 
(S  Fciige^  014,  022),  that  it  was  supposed  to  be  the  settled 
practice  at  the  time  of  the  adoption  of  that  rule,  of  his  and 
''all  other  courts  not  to  allow  separate  bills  to  be  made  out, 
or  duplicate  charges  to  be  taxed  for  services  which  were  per- 
formed but  once,"  and  in  that  case,  he  allowed  the  solicitor  a 
new  retaining  fee  for  the  new  defendants  brought  before  the 
court  "by  an  amendment"  (2  Hoffman,  Ch.  11.,  SO)  The 
case  in  the  ijth  Hill,  205,  which  is  cited  by  tlic  learned 
counsel  opposing  this  motion,  as  anything  for  disallowing 
two  bills  of  costs,  states  the  general  rule,  and  judge  Bkoxson 
in  following  the  rule  allowed  a  charge  for  two  pleas,  because 
the  action  was  for  tort,  and  they  pleaded  separately  "  there 
being  two  defendants  entitled  to  costs,  and  only  one  attor- 
ney  .^ojj.,  200)  In  Tcnhroech  agt.  Fauje,  0  Hdl,  207),  there 
were  two  attorneys  for  diflerent  defendants,  and  only  such 
services  as  were  separate  and  distinct,  were  allowed  to  be 
taxed. 

In  Tr«?/ccr  agt.  AlUn,  (10  Hoiv.,  91),  the  court  allowed  the 
attorney  who  appeared  for  two  defendants,  "  in  addition  to 
his  bill  of  costs  his  charges  for  putting  in  the  separate  an- 
swers of  Rusell,"  it  having  been  necessary  in  that  case  to  in- 
terpose a  separate  answer  [Same  case,  8  Ahh.,  452). 

In  Castellanos  agt.  Heauville,  (2  Sand,  supra),  it  was  held 
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only  one  bill  would  be  allowed  when  the  defenses  have  been 
united,  and  for  the  period  before  the  union  of  the  manage- 
ment of  tlie  case,  separate  bills  were  allowed  to  the  separate 
attorneys. 

The  plaintiff  in  this  case  allowed  sixteen  months  to  elapse 
after  his  summons  and  complaint  were  served  upon  one  of 
the  defendants  before  he  caused  tiie  same  to  be  served  on 
the  other  defendant,  thus  rendering  it  necessary  that  two  an- 
swers should  be  prepared,  though  they  contained  substantially 
the  same  defenses,  and  for  that  reason,  each  defendant  should 
be  allowed  the  costs  before  notice  of  trial  and  disbursments 
prior  to  issue  being  joined  by  service  of  answer  of  the  de- 
fendant last  served. 

Order  accordingly,  without  costs  of  the  motion. 
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SUPREME  COURT. 
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Where  a  defendant  has  regularly  noticed  a  catise  for  trial,  bnt  through  mistake  has 
omitted  to  file  a  note  of  issue  with  the  clerk  to  have  it  put  upon  the  calendar, 
the  court  on  motion  has  the  discretion,  under  the  Code,  to  allow  such  note  of 
issue  to  be  filed  with  the  clerk  and  the  cause  placed  upon  the  calendar.  But 
such  motion  will  not  be  allowed  to  be  made  later  than  the^ir^i  day  of  the  circuit. 


Otsego  J  Special  Term,  3Iarch,  1872. 

Before  Ransoji  Balcom,  J. 

The  defendant's  attorney  noticed  this  action  for  trial  at 
the  present  term  of  this  court,  but  through  mistake  omitted 
to  furnish  the  clerk  with  a  note  of  the  issue  as  required  by 
section  256  of  the  Code.  The  defendant's  attorney  now 
moves  to  have  the  cause  entered  upon  the  calendar  according 
to  the  date  of  the  issue.  To  which  the  plaintiif'"'s  attorney 
objects. 

S.  A.  BowEX,  for  plaintiff. 
L.  L.  BuNDY,  for  defendant. 

Balcom,  J. — This  cause  Jias  been  regularly  noticed  for 
trial  at  this  term  of  the  court,  by  the  defendant's  attorney. 
But  it  is  not  on  the  calendar,  for  the  reason  that  sucii  attor- 
ney did  not  furnish  the  clerk  with  a  note  of  the  issue  as  re- 
quired by  section  2-jG  of  the  Code.  And  no  sucii  note  of 
issue  has  yet  beenfurnislied  to  the  clerk.  The  question  now 
presented  is,  whether  tiie  court  may,  in  its  discretion,  allow 
the  defendant's  attorney  to  furnish  the  clerk  with  a  propcsr 
note  of  issue,  and  have  the  cause  entered  on  the  calendar, 
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according  to  tlic  date  of  the  issue.  It  is  provided  by  sec- 
tion 17-i  of  the  Code,  tlmt  the  court  may,  in  its  discretion, 
''supply  an  omission  in  any  proceedir.g ;"  and  1  am  of  the 
opinion,  it  is  a  proper  exercise  of  discretion  to  allow  the  de- 
fendant's attorney  to  turnish  the  clerk  witli  a  proper  note  of 
the  issue  in  the  action,  and  have  the  cause  entered  on  the 
calendar.     Leave  to  do  this  is  granted  him. 

It  is  proper  to  add,  that  this  motion  was  brought  up  on 
the  first  day  of  the  term,  and  that  such  a  motion  v/ould  not 
be  entertained  on  a  later  day. 
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COURT  OF  APPEALS. 

Daniel  D.  Comstock,  respondent,  agt.  John  Dodge,   ex- 
ecutor, &c.,  appeUant. 

Where  in  an  action  of  ansaidt  and  battery,  for  forcibly  expelling  the  plaintiff 
from  defendant's  premises,  it  is  a  question  for  the  jury  to  determine,  from  the 
evidence  whether  the  defendant  had  actual  possession  of  the  premises,  giving  him 
the  rijiht  of  such  expulsion,  where  the  evidence  was  uncontradicted  that  the 
defendant's  son  with  his  family  occupied  the  premises,  but  under  an  arrangement 
witli  the  defendant  that  the  latter  was  to  keep  possession  of  the  farm  and  premi^ie3 
and  provide  all  the  materials  and  necessaries  lor  living,  and  pay  his  son  a  staled 
Falary  per  year  for  his  services  on  the  place. 

Where  the  jury,  under  the  charge  of  the  judge,  are  prohibited,  from  passing  upon 
tlie  question,  an  exception  to  such  charge  on  that  point  is  well  taken. 
■  Where  the  defendant  in  such  aciion  has  died  since  the  trial,  and  the  cause  of  action 
not  being  one  that  survives,  a  new  trial  should  not  be  ordered,  for  uo  trial  of  the 
issue  can  again  lawfully  take  place.     (Mason,  J.  dissenting. 

June  Term,  1SG9. 

Appeal  fi'om  a  judgment  of  general  term  of  the  seventli 
district. 

Geo.  B.  Bradley,  for  appellant. 

Action,  assault  and  battery.  Tried  at  Steuben  circuit. 
Verdict  for  plaintiff.  •  Defendant's  exception  heard  at  general 
term,  seventh  district,  in  first  instance.  Xew  trial  denied 
and  judgment  ordered  m\  verdict.  Judgment  perfected.  The 
testator  having  appealed  to  this  court,  died.  His  executor 
submitted.     Ko  opinion  written. 

The  evidence  authorized  the  jmy  to  find  the  facts  as  fjpl- 
lows : 

The  dc.'fd'ndant's  testator  owned  a  farm  and  dwelling  house 
on  it,  sirii;it<'  in  the  town  of  Corning,  county  of  Steuben,  iipoir 
^GL.  XI  III.  7 
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whicli  he  had  reside^  upwards  of  forty  years,  preceding  March, 
1SC)2. 

In  March,  1SG2,  his  son  James  went  to  living  in  the 
house  on  the  farm,  under  an  arrangement  by  wliich  he  was  to 
work,  for  and  under  the  direction  of  the  testator,  at  tlie  price 
of  SI 50  per  year  for  his  services,  the  testator  to  keep  a  hired 
girl  in  the  house,  furnish  everything,  and  board  the  son  and 
his  family  there  ;  the  testator  to  keep  the  possession  and  en- 
tire control  of  the  house  and  premises  and  board  his  hands 
there;  in  fact  the  son  James  was  tlie  mere  servant  of  testator. 

Under  this  arran2;ement  the  son  James  w;is  livinij  in  the 
house  at  the  time  in  question,  tlie  testator  furnislied  the  pro- 
visions and  they  belonged  to  him  ;  all  the  personal  [»roperty 
on  the  premises,  including  tlie  furniture  in  the  house  (with 
slight  exception)  also  belonging  to  him,  and  his  son  James 
merely  lived  there  under  his  direction  and  as  his  servant. 

In  May,  1SG2,  the  plaintiff  went  on  the  premises  to  and 
into  the  house  there  without  any  license  or  authority  and 
there  spoke  harshly  to  tlie  testator,  who  thereupon  requested 
the  plaintiff  to  leave  the  premises  and  informed  him  that  he 
(the  testator)  had  the  control  of  the  premises.  The  plaintiff 
refused  to  go,  and  after  repeating  the  request  several  times, 
the  testator  sought  to  remove  him,  and  in  so  doing  used  no 
unnecessary  or  unreasonable  force  or  violence.  The  force 
thus  used  constitutes  the  alleged  assault  and  battery.  The 
son  James  was  present  a  portion  of  the  time  in  question, 
and  did  not  in  any  manner  (so  far  as  appears)  object  to  the 
assertion  and  exercise  by  his  father  of  the  right  to  expel  the 
plaintifl  from  the  premises. 

It  seems  that  relations  of  the  parties  had  not  been  pleasant. 

The  plaintiff  recovered  a  verdict  of  S2S7. 

The  questions  arise  upon  the  exception  to  the  charge  as 
made,  and  upon  the  excejitions  to  refusal  to  charge  as  re- 
quested, whereby  the  court  held  as  matter  of  law,  that  the 
testator  had  no  right  to  require  the  plaintiff  to  leave  the 
premises,  or  to  expel  him  therefrom  under  an}-  circumstances, 
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inasmuch  as  his  son  James  resided  there,  although  the  latter 
was  a  mere  servant  of  the  testator;  and  tlie  court  refused  to 
submit  any  question  to  the  jury  in  that  respect. 

I.  The  first  exception  to  the  chai'ge  of  the  court  was  well 
taken. 

The  court  by  this  charge  held,  that  the  fact  that  the  test- 
ator's son  James  was  rightfully  residing  in  the  house,  gave 
him  exclusive  control  of  it,  whatever  may  have  been  the  ar- 
rangement with  the  testator  under  which  he  resided  there  ; 
and  that  the  testator  had  not  the  right  to  expel  the  plaintiff 
or  to  exercise  control  there,  although  such  right  was  ex- 
pressly reserved  to  him  by  the  arrangement  under  whicli 
James  was  residing  there  ;  that  James  had  the  exclusive  con- 
trol and  that  the  testator  could  act  only  by  his  authority. 

1.  It  may  be  that  the  house  was  the  domicil  of  the  son 
Jonies,  so  as  to  enable  him  to  protect  him  against  an  intruder, 
yet  the  testator  also  had  the  riirht  to  remove  a  stranger  from 
the  house ;  the  testator's  right  to  control,  and  his  possession 
which  he  reserved  and  had  bv  the  arrans-ement,  mive  him 
the  authority  to  produce  the  removal  of  the  plaintiff  at  the 
time  in  question. 

2.  The  son  James  was  residing  there  as  the  servant  of  the 
testator,  and  it  was  not  necessary  for  the  testator  to  act 
through  James  or  by  his  direction  or  request,  although  it 
might  have  been,  and  was,  the  duty  of  James  to  act  under 
the  direction  of  the  testator,  his  master,  and  in  so  doing  would 
represent  the  latter ;  the  authority  of  James  was  merely 
derivative  not  independent. 

3.  liy  the  charge,  the  court  repudiates  entirely  the  ar- 
rangement that  the  testator  should  have  the  control  and  pos- 
session, and  gives  James  the  exclusive  control,  and  makes 
him  the  superior  of  tlie  testator,  makes  tlie  master  the  servant, 
and  the  servant  the  master. 

11.  The  court  ouglit  to  have  submitted  fo  the  jtiry  the  first, 
second  and  third  pro[)Ositions,  as  niquested  respectively,  or 
some  one  of  them. 
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1.  The  evidence  fiiirly  authorized  the  jury  to  find  that 
James  ]\[cl^arney,  the  son,  was  a  mere  hired  sei'vant  of  the 
testator,  and  that  the  latter  had  the  control  of  the  house  and 
premises,  and  the  riglit  to  direct  the  action  of  the  servant  iu 
the  house  and  on  the  premises. 

That  constitutes  actual  possession  in  the  testator  [Uaijivood 
ugt.3imcr,  3  Hill,  90,  92;  Putnam  agt.  Wise,  1  Ilill,  24S). 

2.  Tlie  servcint,  James  McBurney,  had  no  possession  ;  he 
was  the  mere  instrument  of  the  testator,  who  performed 
services  through  him.  James  McBurney  by  viitue  of  his 
own  right,  had  no  j)ower  to  expel  anyone  from  the  premises, 
but  by  his  relation  as  servant  to  the  testator,  authority  to 
him  was  implied,  and  in  exercising  such  power  or  in  defense 
of  the  premises,  he  would  be  deemed  acting  for  the  testator, 
and  as  tlie  instrument  of  the  latier.  It  would  be  the  act  of 
the  testator,  and  by  virtue  of  his  implied  authority. 

3.  The  riglit  to  expel  a  party  from  land  by  foi'cc,  depends 
upon  actual  possession,  and  can  only  be  justified  by  tlie 
party  in  possession  [Parsons  agt.  Broicn,  l^  Pari).,  590.) 

The  testator  clearly  had  the  possession,  and  by  the  refusal 
of  the  plaintiff  to  leave  the  premises,  on  his  request,  he  be- 
came a  trespasser  from  that  time,  and  the  testator  and  no- 
body else  had  the  riglit  to  expel  him  [Adams  agt.  Rivers,  1 1 
Parb.,  397;  Wood  ixgi.  Lcadbitter,  13  Mee.  &   Welsh.,  S3S). 

4.  The  idea  of  the  judge  at  the  circuit,  that  the  house  was 
the  domicil  of  the  servant,  is  true  to  a  certain  extent;  lie  had 
the  right  to  protect  himself  in  it,  and  by  virtue  of  the  au- 
thority from  the  testator  implied  by  his  i-elation  as  hired 
servant,  he  had  authority  to  protect  the  premises;  but  in 
tho  exercise  of  the  right  he  would  be  deemed  actiu"'  for 
the  testator. 

5.  The  expulsion  of  a  party  in  such  case  is  upon  the  idea 
of  protection  of  property  and  not  of  the  person. 

And  certainly  what  a  party  may  do  by  anotlier,  he  may  do 
himself. 

6.  If  the  servant  were  prosecuted  for  expulsion  of  a  puity 
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from  the  premises  of  his  master,  he  could  not  justify  by  any 
possession  of  his  own,  but  as  acting  for  his  employer,  and  his 
relation  would  support  his  authority. 

7.  The  action  of  trespass  can  only  be  maintained  by  the  party 
in  possession  of  occupied  land  {Stiiyvesant  agt.  Tompkins,  9 
Johns.,  61 ;  Frost  agt.  Duncan,  19  Barb.,  560). 

The  servant,  James  McBurney,  could  not  have  enforced 
protection  to  the  premises  by  action  of  trespass ;  the  testator 
had  possession,  and  he  only  could  maintain  such  action.  That 
is  the  test  {Putnam  agt.  Wise,  1  IliU,  24S ;  Boggett  agt. 
Frier,  11  East.,  301;  Busscll  i\gt.  Scott,  9   Cow.,  2S1). 

8.  The  servant,  James,  had  no  possession  himself. — Eject- 
ment would  not  lie  against  him  (Hagwoodagt.  Miller,  3  Hill, 
92). 

He  had  no  independent  right  in  respect  to  the  premises. 
He  could  not  assume  any  right  iu  that  respect  as  against  the 
testator.  The  latter  had  the  right  to  remove  him  from  the 
premises  [Haywood  agt.  Miller,  3  Hill,  92). 

9.  The  servant,  James,  being  the  representative  of  the 
testator,  tiie  latter  through  him  had  the  actual  possession  of 
the  premises  {Putnam  agt.  Wise,  1  Hill,  24S). 

And  with  it  the  right  to  protect  them  fully  by  physical 
force  or  by  action. 

He  exercised  his  right  in  this  case,  and  no  more. 

10.  This  is  not  a  case  of  expulsion  by  force  of  a  party  in 
possession,  by  one  having  merely  a  right  to  the  possession. 
The  plaintiff  was  a  stranger  on  the  premises.  Somebody 
had  the  right  to  require  him  to  depart,  and  expel  him. 

The  servant,  James,  may  have  had  the  authority  as  servant, 
but  the  defendant  had  the  independent  right. 

1 1.  It  cannot  be  claimed  that  James  liad  the  riglit  to  expel 
the  testator,  that  the  servant  could  legally  drive  the  master 
from  his  premises. 

The  entire  services  of  James  belonged  to  the  testator, 
who  was  chargable  for  injurious  consequences  to  otliers  bv 
negligence  of  the  servant  while  in  his  service. 
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III.  It  iippears,  that  James  McBurncy  was  present  wlieii 
the  testator  was  reinuviiig  the  pkiiutili  from  the  [)remises, 
and  made  no  dissent. 

It  is  insisted  that  the  jury  were  authorized  to  find  that 
James  consented  to  the  expidsion. 

In  view  of  the  holding  of  tiie  court  at  the  circuit,  that 
the  master  and  servant  had  changed  positions,  so  that  the 
servant  had  become  the  master,  and  that  the  testator  coidd 
act  in  that  respect  only  by  his  consent,  the  fourth  propos- 
ition ought  to  iiave  been  submitted.  Although  the  ruling 
of  the  court  in  this  respect  is  not  conceded  to  be  tenable. 

IV.  Tlie  arrangement  as  stated  by  tlie  testator,  was  etlectual 
to  continue  the  actual  possession  in  him,  and  the  servant, 
James  living  there  pursuant  to  that  arrangement,  thereby 
rehnquished  to  the  testator  all  the  rights  in  that  respect  (if 
any)  which  he  otiierwise  may  have  had;  and  no  autliority 
of  the  servant  can  be  set  up  against  the  affirmative  action 
of  the  testator  in  relation  to  the  premises. 

The  plaintift'  was  advised  of  the  rights  of  the  testator  and 
h«is  no  reason  to  complain  of  the  consequences. 

The  court  ought  to  have  subnntted  the  question  to  the  iury. 
The  judgment  should  be  reversed,  and  new  trial  granted. 

Geo.  T.  Spencer,  for  resiwndent. 

In  March,  1S62,  James  McBurney  took  possession  of  a 
house  on  the  defendant's  farm,  in  the  town  of  Corning,  under 
an  agreement  with  the  defendant  to  occupy  the  same,  with 
his  family  for  an  indeSnite  period.  In  May,  1SG2,  the  plain- 
titr  went  to  the  house  occupied  by  James  McBurney,  for  the 
purpose  of  making  a  social  call  on  his  wife. 

While  there  in  conversation  witli  Mrs.  McBurney,  the  de- 
fendant came  in  and  ordered  the  plaintitf  to  leave  the  bouse. 
The  plaintiff"  refused  to  go  unless  Mrs.  McBurney  desired  him 
to  leave,  she  did  not  request  him  to  leave. 

The  defendant  tliereupon  seized  tlie  plaintiff'  by  the  collar, 
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dragged  him  out  of  door,  off  the  steps  down  upon  the 
ground  and  bruised  and  severely  injured  him  fi-om  which 
injury  lie  became  sick,  sore  and  lame,  and  so  contiimt^d  for  a 
long  time. 

This  action  was  brought  to  recover  for  the  injuries  sustained 
by  him. 

The  action  was  tried  before  Hon.  J.  C.  Smith,  and  a  jury. 
The  plaintiff  recovered  two  hundred  and  eighty-seven  dollars, 
upon  which  judgment  was  entered.  The  defendant  moved 
for  a  new  trial  in  the  general  term,  in  the  seventh  district, 
which  motion  was  denied,  and  he  then  appealed  to  this 
court. 

I.  James  McBurney,  being  in  the  actual  possession  of  tlie 
house  when  tiiis  assault  and  battery  was  committed,  had  the 
right  to  invite  his  friends  or  the  iriends  of  his  wife  thereto 
and  with  tlie  consent  of  eitiier,  any  of  their  friends  could 
visit  them  and  was  not  trespassers  in  so  doing. 

They  had  the  right  to  determine  who  might  and  who 
might  not  come  to  this  house  as  well  from  their  rights 
as  persons  in  actual  possession,  as  from  the  permission  of 
tlie  defendant,  lie  testified,  "  I  told  my  son  and  his  wife 
they  must  be  very  careful  wlio  they  let  come  there  or  they 
would  get  imposed  upon." 

The  plaintiff  was  the  guest  of  Mrs.  McBurney,  and  the 
defendant  had  no  more  rigiit  to  expel  him  from  the  house 
than  he  had  to  expel  her.  She  had  received  him  as  her 
guest,  and  was  conversing  with  him  when  the  delendant 
came  in. 

The  defendant  was  not  living  at  this  house,  but  was  resid- 
ing w^itli  his  family  about  half  a  'mile  distant. 

To  authorize  a  party  forcibly  to  expel  a  person  from 
premises,  he  must  be  in  the  actual  possession  thereof;  having 
the  right  to  possession  is  not  sufHcicfit  {Parsons  agt.  Brown, 
15  Bail).,  590  ;  Hyatt  agt.    Wood.,  13  J.  IL,  2:3S). 

II.  The  first  exception  taken  by  the  counsel  for  the  de- 
fendant is  to  t'i«>  charge  of  the  justice  holding  the  court, 
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III.  It  appears,  that  James  McBurnoy  was  present  wiieii 
tlie  testator  was  reiiiuving  the  plahitill  iVoiu  the  premises, 
and  made  no  dissent. 

It  is  insisted  that  the  jury  were  authorized  to  find  that 
James  consented  to  tlie  expulsion. 

In  view  of  the  holding  of  the  court  at  the  circuit,  that 
the  master  and  servant  had  changed  positions,  so  that  the 
servant  had  become  the  master,  and  that  the  testator  could 
act  in  that  resjiect  only  by  his  consent,  the  fourth  propos- 
ition ouolit  to  have  been  submitted.  Althouuh  the  rulinii; 
of  the  court  in  this  respect  is  not  conceded  to  be  tenable. 

IV.  The  arrangement  as  stated  by  tlie  testator,  was  eftectual 
to  continue  the  actual  possession  in  him,  and  the  servant, 
James  living  there  pursuant  to  that  arrangement,  thereby 
relinquished  to  the  testator  all  the  rights  in  that  respect  (if 
any)  which  he  otiierwise  may  have  had ;  and  no  authority 
of  the  servant  can  be  set  up  against  the  affirmative  action 
of  the  testator  in  relation  to  the  premises. 

The  plaintift'  was  advised  of  the  rights  of  the  testator  and 
has  no  reason  to  complain  of  the  consequences. 

The  court  ought  to  have  submitted  the  question  to  the  iury. 
The  judgment  should  be  reversed,  and  new  trial  granted. 

Geo.  T.  Spencer,  for  resiwndent. 

In  March,  1S62,  James  McBurney  took  possession  of  a 
house  on  the  defendant's  farm,  in  the  town  of  Corning,  under 
an  agreement  with  the  defendant  to  occupy  the  same,  with 
liis  family  for  an  indefinite  pei-iod.  In  May,  1SG2,  the  plain- 
tiff went  to  the  house  occu[)ied  by  James  McBurney,  for  tiie 
purpose  of  making  a  social  call  on  his  wife. 

While  there  in  conversation  with  Mrs.  McBurney,  the  de- 
fendant came  in  and  ordered  the  plaintiff  to  leave  tlie  bouse. 
The  plaintiff  refused  to  go  unless  Mrs.  McBurney  desired  him 
to  leave,  she  did  not  request  him  to  leave. 

The  defendant  thereupon  seized  the  plaintiff  by  the  collar, 
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dragged  him  out  of  door,  off  the  steps  down  upon  the 
ground  and  bruised  and  severely  injured  him  from  which 
injury  he  became  sick,  sore  and  lame,  and  so  continu»^d  for  a 
long  time. 

This  action  was  brought  to  recover  for  the  injuries  sustained 
by  him. 

The  action  was  tried  before  Hon.  J.  C.  Smith,  and  a  jury. 
The  plaintiff  recovered  two  hundred  and  eighty-seven  dollars, 
upon  which  judgment  was  entered.  The  defendant  moved 
for  a  new  trial  in  the  general  term,  in  the  seventh  district, 
which  motion  was  denied,  and  he  then  appealed  to  this 
court. 

I.  James  McBurney,  being  in  the  actual  possession  of  tlie 
house  when  this  assault  and  battery  was  committed,  had  the 
right  to  invite  his  friends  or  the  friends  of  his  wife  thereto 
and  with  the  consent  of  either,  any  of  their  friends  could 
visit  them  and  was  not  trespassers  in  so  doing. 

They  had  the  right  to  determine  who  might  and  who 
might  not  come  to  this  house  as  well  from  their  rights 
as  persons  in  actual  possession,  as  from  the  permission  of 
the  defendant.  He  testified,  "  I  told  my  son  and  his  wife 
they  must  be  very  careful  who  they  let  come  there  or  they 
would  get  imposed  upon." 

The  plaintiff  was  the  guest  of  Mrs.  McBurney,  and  the 
defendant  had  no  more  right  to  expel  him  from  the  house 
than  he  had  to  expel  her.  She  had  received  him  as  her 
guest,  and  was  conversing  with  him  when  the  delendunt 
came  in. 

The  defendant  was  not  living  at  this  house,  but  was  resid- 
ing with  his  family  about  half  a  'mile  distant. 

To  authorize  a  party  forcibly  to  expel  a  person  from 
premises,  he  must  be  in  the  actual  possession  thereof;  having 
tlie  right  to  possession  is  not  sufHcieiil  [Parsons  agt.  JJroicn, 
15  Barh.,  590;  Hyatt  agt.    Wood.,  13  J.  It.,  238). 

II.  The  first  exception  taken  by  the  counsel  for  the  de- 
fendant is  to  t'i*>.  charge  of  the  justice  holding  the  court, 
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wherein  lie  charged  the  jury,  "that  if  they  were  satisfied 
from  tlie  evidence,  that  at  the  time  of  the  injur}",  Jain(>s 
McBurney  was  rightfidly  residing  with  his  family  in  the 
house  wliich  the  plaintiff  visited,  then  the  house  as  a  domicil 
was  for  the  time  beinu;  under  the  exclusive  control  of  James 
McBurney,  and  if  the  plaintiff  lawfully  visited  the  house 
for  the  purpose  of  seeing  a  member  of  the  family  residing 
there,  and  conducting  himself  properly  while  then^,  the 
defendant  had  no  right  to  expel  or  remove  him  from  the 
house  by  force  without  authority  of   James  ]\IcBurney." 

This  charge  was  correct  (2  Kenfs  Com.,  431  ;  Parsons 
agt.  Broivn,  15  Barh.,  590). 

This  house  was  clearly  tiie  dwelling  of  James  McBurney. 
His  family  resided  there. 

Any  and  every  settled  habitation  of  a  man  and  his  family 
is  his  house  or  mansion  [Mason  agt.  the  Peoj)Ie,  26  uSf.  Y., 
200). 

III.  Tlie  court  charged  the  jury  that  this  was  a  case  in 
which  they  might  give  exemplary  damages  if  they  thought 
proper. 

To  this  charge  an  exception  was  taken. 

This  was  a  proper  case  for  the  allowance  of  exemplary 
damages  ( Worth  agt.  JcnJcins,  1 4  J.  JR.,  352  ;  T'dJutbOn,  agt. 
Clieetham,   3  J.  IL,   56  ;  Sedgivicli  on  Bamngcs,   4S2). 

IV.  The  request  of  the  counsel  for  the  defendant  to  charge 
the  jury,  was  properly  refused. 

There  was  not  evidence  sufficient  to  authorize  the  jury  to 
find  that  the  defendant  had  actual  [)Ossession  of  tnis  house. 

It  is  error  to  refuse  to  charge  the  jury  as  requested,  if  the 
evidence  would  not  warrant  tliem  in  finding  the  facts,  even 
I  hough  as  a  proposition  of  law,  the  desired  instructions  are 
correct  [Kiernan  agt.  Eochdeau,  6  Bostv.,  14S). 

V.  The  judge  also  properly  refused  to  charge  as  requested. 
It  would    have    been    improper  for  the  coui't  to  submit 

the  question,  wh(^tlier  James  ]\[cBurney  was  a  mere  servant 
or  whether  the  defendant  had  actual  possession  of  the  house 
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There  was  no  proof  to  justify  the  jury  in  finding  that 
James  McBurney  was  only  a  servant,  and  if  the  jury  had  so 
found  their  verdict,  it  would  have  been  set  aside.  The  ques- 
tion whether  James  McBurney  was  rightfully  in  possession 
had  been  fairly  submitted  by  the  judge  in  the  charge  as 
given. 

VI.  The  request  of  defendant's  counsel  was  properly  re- 
fused. 

It  makes  no  difference  what  acquirements  the  defendant 
made  with  James  McBurney,  he  yielded  the  house  to  him  as 
a  domicil  and  removed  with  family  therefrom  to  a  house  some 
distance  off,  and  took  up  his  domicil  or  residence. 

He  abandoned  it  as  a  domicil  when  he  left.  He  could 
control  but  one  house  as  a  domicil. 

The  fair  import  and  meaning  of  the  contract  between  the 
defendant  and  James  McBurney,  is  that  James  was  to  have 
the  use  of  the  house,  furniture  and  wages  of  a  hired  girl, 
and  SI  50  for  his  services  for  one  year. 

This  made  James  a  tenant  of  the  defendant,  and  so  long  as 
he  performed  his  part  of  the  contract,  the  defendant  had 
no  right  to  remove  him,  until  the  defendant  had  recovered 
possession,  James  had  the  right  to  control  the  house,  and 
say  who  should  and  who  should  not  visit  him  or  his  family 
there. 

VII.  The  judge  also  properly  overruled  the  request  of 
defendant's  counsel. 

To  authorize  a  party  to  eject  a  person  by  force  from  a  house 
or  from  premises,  he  must  have  the  actuat  possession,  having 
the  riglit  to  the  premises  is  not  sufficient  [Farson  agt.  Brown, 
15  Bar!).,  590;  Hyatt  agt.  Wood,  3  J.  B.,  23S). 

And  there  was  no  evidcMice  which  would  authorize  the 
jury  in  finding  that  the  expulsion  was  by  the  assent  of 
James. 

VIII.  The  judge  properly  overruled  the  request  of  the 
counsd  for  the  d<'fendant  to  ch;u-ge  as  re(|uested  [See  author- 
ities under  Inst  point). 
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There  was  no  proof  which  would  have  authorized  tlie  jury 
to  find  the  plaintiff  was  a  trespasser ;  and  if  he  was  at  the 
time,  there  was  no  proof  that  the  defendant  had  the  authority 
to  expel  him. 

Daniels,  J. — The  only  evidence  given  upon  the  trial  of 
this  cause  concerning  the  terms  made,  while  James  McBurney 
occupied  tlie  dwelling-house,  from  which  the  defendant  forci- 
bly expelled  the  plaintiff,  was  that  which  was  given  by  the 
defendant  himself;  he  stated  those  terms  to  be  that  he  was  to 
keep  possession  of  the  farm  and  house;  to  keep  a  hired  girl 
there;  and  board  his  son  and  his  family  there,  and  pay  him 
$150  per  year  for  his  services ;  that  he,  the  defendant,  was 
to  furnish  eveiy  thing  for  the  house;  keep  possession  and 
board  his  hands  there;  that  he  was  to  have  entire  control 
of  the  premises,  and  his  son  to  work  for  him  under  his  direc- 
tion. That  the  furniture,  beds,  bedding  and  materials  for  the 
table,  and  all  the  personal  property  on  the  premises,  belonged 
to  him;  that  he  furnished  all  provisions  and  every  thing  for 
the  house,  and  that  his  son  staid  there  under  the  aj-rangement 
mentioned  by  him. 

If  this  evidence  was  true — and  it  was  for  the  jury  to  deter- 
mine whether  it  was  eo  or  not — then  it  was  clear  that  the 
defendant  was  in  the  possession  of  the  house  when  he  re- 
moved the  plaintiff  from  it.  For,  as  his  son  occupied  it  for 
him.  and  not  for  himself,  as  his  servant  and  under  his  control 
and  direction,  that  rendered  the  possession  his  own,  and  not 
that  of  his  son  {Putnam  agt.  Wise,  1  Hill,  234.  24  8;  Hay- 
wood agt.  Ilillcr,  3  Hill,  90 ;  JRohertson  agt.  George,  7  N. 
//.,  30G). 

And  after  giving  the  phintiff  notice  that  this  was  the  rela- 
tion existing  upon  this  subject  between  himself  and  his  son, 
as  the  plaintiff  testihed  he  did,  he  had  a  right  to  require  him 
to  leave  the  house,  and.  upon  his  refusing  to  do  that  unless 
directed  to  do  it  by  his  son's  wife,  whom  he  had  gone  there 
to  visit,  tlie  defendant  was  justified  in  applying  such  a  degree 
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of  force  to  hiin  as  was  rendered  necessary  for  the  purpose  of 
securing  obedience  to  the  direction  he  had  given. 

Tiie  learned  judge  at  the  trial,  therefore,  erred  in  declining. 
to  charge  the  jury  that  the  defendant  was  justified  in  expel- 
ling the  plaintiff  from  the  house,  if  they  should  find  the  fact 
that  he  was  at  that  time  in  possession,  and  that  he  used  no 
more  force  than  the  occasion  required  after  he  had  first  re- 
quested him,  and  the  plaintiff  had  refu.«ed,  to  leave  the  house. 
His  request  was  afterwards  twice  {igain  rej^eated,  and  to  each 
repetition  of  it  the  court  responded  as  before. 

The  charge,  as  given,  did  not  include  or  answer  it.  For 
the  jury  could  have  very  consistently  found  that  the  defend- 
ant's son  was  rightfully  residing  with  his  family  in  tlie  house, 
while  the  actual  possession  was  that  of  the  defendant.  Such, 
no  doubt,  was  their  relation,  if  what  the  defendant  testified 
to  was  the  truth ;  but  the  charge  of  the  court  totally  deprived 
him  of  the  legal  benefit  he  was  entitled  to  derive,  by  way  of 
defense,  from  the  possession  he  had  of  the  dwelling-house. 
The  point  was  clearly  and  distinctly  raised,  as  well  as  fliirly 
presented,  by  the  evidence  and  the  defendant  was  entitled  to 
have  the  judgment  of  the  jury  upon  it.  As  he  was  deprived 
of  that  rigiit  the  judgment  appealed  from  should  be  reversed, 
but  as  the  defendant  has  departed  this  hfe  since  the  trial  was 
had,  and  the  cause  of  action  is  not  one  that  survived  his  de- 
cease, it  should  be  done  without  directing  a  new  trial,  for  no 
trial  of  tiie  issue  can  again  lawfully  take  place,  and  without 
costs  to  eitlier  party. 

Hunt,  Lott,  Woodruff  and  Geovkij,  JJ.,  concur. 
Ma-son,  J.,  dissents.       ' 
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SUPREME  COURT. 
John  F.  Elwell  agt.  Willlui  li.  IIobbixs. 

On  a  reference  to  asrertaiii  the  rights  of  claimants  to  sui-phiK  moncvs  in  a  niortL'a.ire 

foret-losiire  ciise,  I  lie  claiiuuiits  are  entitled  to  the  ftes  oj  the  referee  and    fees  of  ll<^ 

ckik.  in  tlie  pi'(.)ceeding. 
The  only  ^•(w^«,  aside  from  disbnrsenients.  that  can  be  allowed  the  c-lainianis.  at  the 

rate  allowed  for  similar  services  in  civil  actions,  are  such  as  are  prescribed  by  the 

Code. 
In  this  case,  the  claimants  are  entitled   to  costs   f  )r   two   motion   fees   of  $10  each. 

One  forthe  ajipointment  of  the  referee,  and  the  other  for  the  conlirmaiion  of  his 

report. 
It  seems,  that  there  may  be   cases  m  which  it  would   be   proper  to  allow  a  trial  fe. 

before  the   referee.     These  are  special   proceedings  and  cost.j   may  be  allowed  in 

the  discretion  of  the  c:)urt. 

Otsego  Special  Term,  March^   1S72. 

Present,  Ransom  Balcom,  J. 

The  mortgaged  premises  having  been  sold  pursuant  to 
a  foreclosure  judgment  in  the  action,  there  was  a  sin-])lus  of 
over  $1,000,  after  paying  the  mortgage  and  costs  in  the 
action.  On  motion  of  Wihiam  Burch,  Esq.,  tlie  court  ap- 
pointed B.  J.  Schofield,  Esq.,  referee  under  rule  77  of  this 
court,  to  ascertain  and  report  as  to  the  riglits  of  persons  to 
said  surplus.  On  the  presentation  of  tlie  rt^port  of  said 
referee,  it  was  coidii'ined  on  motion  of  said  Burcli,  who  asked 
for  costs  of  the  proceedings. 

1 

Wm.  Burgh,  for  claimants. 

Balcom,  J. — It  was  held  in  TJie  N.  Y.  Life  Ins.  and 
Trust  Co.  agt.  Vandcrhilt,  (12  Alh.,  45S),  that  in  dispos- 
intr  of  sui'pliis  funds  arising  on  foreclosure  of  ;i  mortgage,  the 
court  has  aiilhority  to  allow  to  the   parties  a  suitable  com- 
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pensation  for  costs  and  disbursements,  to  be  paid  out  of  tlie 
funds,  but  nothing  in  addition  to  tlie  taxable  costs. 

This  is  the  special  proceeding.  It  is  provided  by  statute, 
that  in  special  proceedings,  costs  may  be  allowed  in  the  dis- 
cretion of  the  court,  and  when  allowed  shall  be  at  the  rate 
allowed  for  similar  services  in  civil  actions  {Laws  o/lS54,  p, 
593,  <^  3). 

The  claimants  to  the  sm*plus  money  in  this  case,  are  en- 
titled to  the  fees  of  the  referee,  $3,  for  one  day,  and  fees  of 
the  clerk  in  the  proceeding.  The  only  costs,  aside  from  dis- 
bursements, that  can  be  allowed  the  claimants,  at  the  rate 
allowed  for  similar  services  in  civil  actions,  are  such  as  are 
prescribed  by  the  Code. 

The  attorney  for  the  claimants  has  made  two  motions  in 
this  proceeding,  one  for  the  appointment  of  the  referee,  and 
the  other  for  the  confirmation  of  his  report.  And  by  section 
315  of  the  Code,  not  exceeding  SIO,  for  each  motion  can  be 
allowed  the  claimants  or  their  attorney,  in  the  discretion  of 
the  court. 

I  will  not  say  but  that  there  may  be  cases  where  the  pro- 
ceeding before  the  referee  should  be  regarded  in  the  nature 
of  a  trial,  and  a  trial  fee  allowed  to  the  claimant  of  the  sur- 
plus money  in  the  discretion  of  the  court.  But  I  think  no 
trial  fee  should  be  allowed  to  tlie  claimants  in  this  proceeding. 

The  attorney  of  the  claimants  seems  to  thirds,  that  S20 
will  cover  his  charges  and  the  disbursements  in  this  proceed- 
ing, and  the  costs  and  disbursements  of  the  claimants  therein, 
are  fixed  at  S2jO,  to  be  paid  to  them  or  their  attorney  out  of 
the  surplus  money  in  question. 
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U.  S.  DISTRICT  COURT. 

In  the  matter  of  John  J.  Staff,  and  John  J.  Staff,  Jr., 

bankrupts. 

A  bill  of  items  of  an  attorney's  claim  is  not  made  evidence  of  the  statements  therein 
contained,  merely  npoii  the  testimony  of  the  attorney  that  he  performed  the 
services  mentioned  in  the  bill,  and  that  they  are  worth  the  snm  therein  charged. 

Creditors  who  object  to  the  accounts  of  the  assignee  do  not  sntTer  any  of  the  con- 
sequences of  a  default  by  a  non-appearance  before  the  register  at  the  auditing  of 
the  account. 

It  is  the  duty  of  the  register  in  auditing  a  bill  for  professional  services  and  disburse- 
ments, to  examine  the  items  of  the  accounts  as  to  the  necessity  and  value  of  the 
services,  and  the  occasion,  necessity  and  amount  of  the  distmrsements  and  how  they 
came  to  be  rendered  and  made,  and  whether  they  are  proper  items  for  snch  an 
amount,  or  whether  they  ought  to  be  compensated  through  some  other  form  of 
proceeding. 

Southern  District  of  New   Yorh,  in  Banh-nptaj. 

At  chambers,  4  Warren  street,  in  the  city  of  Kew  York, 
in  said  district,  this  29th  day  of  March,  A.D.,  1872. 

I,  the  undersigned  register,  in  charge  of  the  above  entitled 
matter,  do  hereby  certify  that,  pursuant  to  the  directions  of 
the  district  judge  in  this  matter  under  my  certificate  therein 
of  February  13th,  I  proceeded  to  the  audit  of  the  accounts 
of  the  assignee,  which  were  duly  filed  with  me  on  the  11th 
day  of  January,  1S72.  Whereupon  the  said  assignee  offered 
himself  as  a  witness,  and  was  examined  by  Mr.  W^hitehead, 
who  stated  that  he  appeared  for  Mr.  Malcolm.  At  the  close 
of  his  testimony  the  assignee  stated,  that  this  was  all  the 
testimony  he  had  to  ofler.  Mr.  Whitehead,  then  called  ]\lr. 
]\ralcolin,  who  being  sworn,  was  examined  by  ]\rr.  Whitehead. 
At  the  close  of  the  testimony  of  Mr.  Malcolm,  Mr.  Whitehead 
offered  in  evidence  a  bill  of  the  items  of  the  claim  of  Mr. 
Malcolm  which  was  filed  with  me  by  the  assignee,  as  one  of 
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the  vouchers  of  his  said  account,  on  the  11th  day  of"  January 
aforesaid.  But  I  declined  to  perffiit  the  paper  to  be  read  as 
evidence  of  the  facts  that  might  be  therein  stated.  To  this 
ruHng  Mr.  Whitehead  excepted,  and  desired  me  to  certify  the 
point  to  the  district  judge  for  decision. 

And  I  further  certify,  that  the  grounds  of  the  said  decision, 
are  as  follows :  I  have  examined  tiie  paper  as  a  voucher, 
and  was  familiar  with  its  contents.  It  is  duly  receipted  and 
its  validity  as  a  voucher,  i.e.,  as  proof  that  the  assignee  did 
in  fact  consent  that  Mr.  Malcolm  should  retain  out  of  the 
sum  of  $1,339,  which  he  claims  to  have  collected,  the  sum  of 
$S93  86-100,  as  and  for  his  professional  services  in  and  about 
collecting  the  same,  all  this  was  before  the  court  at  the  time 
the  case  was  sent  back  to  me  with  directions  to  ''  audit  the 
account  of  the  assignee,  including  the  item  for  the  amount 
allowed  by  him  to  Mr.  Malcolm,"  which  I  construe  to  mean, 
to  take  testimony  concerning  the  services  claimed  to  have 
been  rendered,  and  determine  the  value  thereof  (3  Doiio, 
391).  I  could  not  think  this  paper,,  ^^er  se,  evidence  of  the 
truth  of  whatever  might  be  written  therein,  nor  could  I  think 
that  it  became  so  upon  the  evidence  given  by  Mr.  Malcolm, 
to  wit :  "  I  performed  the  professional  services  mentioned  in 
Exhibit  A."  (the  paper  in  question).  "  These  professional 
charges  and  disbursements  were  made  in  and  about  coUectini; 
this  very  money."     *     *     * 

"  I  am  acquainted  with  the  value  of  professional  services 
in  the  city  of  New  York.  In  my  opinion,  the  charges  were 
very  moderate.  If  the  fund  had  been  larger,  I  should  have 
charged  a  larger  sum."  If  such  testimony  would  make  a 
paper  admissible  as  evidence  of  the  truth  of  whatever  might 
be  written  upon  it,  a  v^'itness  when  called  upon  the  stand, 
has  only  to  produce  a  paper  upon  which  he  has  written 
what  lie  wishes  to  prove,  swear  tliat  what  is  therein  written 
is  true,  and  hand  it  up  to  be  read  as  his  testimony  in  the 
case.  P>ut  as  the  paper  is  before  the  court  as  one  of  the 
vouchers  of  the  assignee,  we  may  look  into  it  for  the  pur- 
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pose  ut"  ascertaining  what  it  would  prove  if  admitted  in  evi- 
dence, for  this  wiU  obviate  the  necessity  ot  sending  the  case 
back  to  the  register,  in  case  the  district  judge  shoidd  be  ot" 
opinion  that  the  register  erred  in  refusing  to  receive  tlie  paper 
as  evidence  of  the  trutli  of  its  contents.  The  hj'st  item 
is  as  follows  :  "  iS09,  February  9,  To  services  in  the  pro- 
ceedings to  obtain  injunction  against  bankrupts  and  against 
slieriti"  of  the  city  and  county  of  Xew  York,  to  prevent  sale 
of  property  in  his  hands  under  the  execution,  SIUU  00,"  lie 
tells  us  here  in  what  matter  he  rendered  services  for  which 
he  charged  the  assignee  8 LOO,  but  be  does  not  tell  us  what 
services  tliey  were — what  he  did  for  which  he  charges  this 
SfOO.  These  words,  if  incorporated  into  his  testimony 
would  not  throw  the  laintesi  light  upon  the  matters  now 
under  intpiiry.  lie  says  his  services  in  a  certain  matter 
were  W"orth  8100,  but  that  anyone  else  may  say  what  his 
services  were  worth  in  that  matter  he,  must  know  what  was 
done  in  it.  Every  other  item  of  the  bill  is  open  to  the  same 
ci'iticism. 

Tlie  last  item  of  the  bill  is  as  follows  :  "  To  five  per  cent, 
in  collecting  moneys  from  tlie  bankrupt,  SOG  09."  This 
item  is  open  to  still  broader  criticism.  If  this  item  may  not 
be  proven  by  the  paper  oflered,  clearly  the  whole  paper  is 
inadmissible. 

But  wliat  alone  w"ould  be  fatal  to  a  large  part  of  this  claim, 
is  the  fact  tliat  it  nowhere  a])pears  upon  whose  i"etainer  tiie 
services  were  rendered.  True,  the  bill  is  made  out  to 
''Charles  II.  Bailey,  assignee  of  John  J.  ►Staff  and  Jolni  J. 
kStalf,  Jr.,"'  and  no  doubt  3[r.  Malcolm  must  be  understood  to 
assert  and  maintain  that  he  rendered  all  of  the  services,  and 
made  all  the  disbursements  now  claimed  foi",  for  and  at  the 
re(piest  of  the  assignee.  But  he  has  not  sworn  to  that,  and 
will  not  ])robab]y  do  so,  as  one  tliird  of  the  wliole  amount 
of  them  were  rendered  and  disbursed  before  Mr.  Bailey  was 
elected  assiii'nee. 

The  lirst  meeting  of  creditors  was  held;  and  Mr.   Bailey 
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was  elected  assignee  on  the  3d  day  of  November,  18G9.  His 
election  was  approved  and  he  received  his  assignment  on  the 
11th  of  the  same  month.  The  first  item  of  this  claim  is 
SI  (JO  for  services  rendered  on  the  9th  day  of  February  pre- 
vious, the  very  day  the  petition  in  bankruptcy  was  filed. 
If  from  this  we  infer  that  Mr.  Malcolm  was  acting  for  peti- 
tioning creditors,  the  record  shows  that  it  was  a  case  of 
voluntary  bankruptcy.  And  again,  if  from  this  we  infer, 
that  he  was  acting  for  the  bankrupts,  his  bill  as  well  as  the 
record  shows,  that  Mr.  Byrne  was  the  bankrujit's  solicitor, 
and  that  Mr.  Malcolm  was  acting  adversely  to  them  ;  but 
upon  whose  retainer,  prior  to  the  11th  of  November,  is  left 
entirely  to  conjecture.  But  all  the  items  of  the  bill  of  a  later 
date,  are  open  to  criticism  scarcely  less  unpleasant.  All  of 
the  services  seem  to  have  been  in  the  bankruptcy  court  and 
in  the  bankruptcy  proceedings,  and  don't  seem  to  have  been 
in  anywise  unusual  in  character,  assuming  that  everything 
was  done  by  Mr.  ]\Ialcolm  which  his  bill  would,  m  anv 
view  of  it,  indicate,  I  think,  that  $2-50  over  and  above  dis- 
bursements is  as  high  a  sum  as  I  have  ever  certified,  or  as  this 
court  has  ever  allowed  for  similar  services  in  bankruptcy. 
The  disbursements  charged  subsequent  to  the  Pith  oi' 
November,  (including  a  charge  of  S  f  9  8-5-1 00,  as  paid  register,, 
which,  I  presume,  means  coinmissionei"),  amount  to  the  sum 
of  S29  30-100,  which  added  to  the  said  sum  of  S250  amount 
to  the  sum  of  $279  30-100.  But,  on  the  other  liand,  if  the 
district  judge  siiall  be  of  opinion  tiiat  the  rejection  of  the  bill, 
as  evidence  of  the  recitals  therein  contained,  be  c(H"rect,  then, 
clearly,  there  is  no  evidence  before  me  upon  which  an  audit 
may  be  founded,  and  it  will  stiem  to  be  necessary  to  remit 
the  case  for  furtlier  proceedings. 

I  (lid  not  ci'oss-examine  eitlier  the  assi<i:nee  or  Mr.  Malcolm,, 
and  no  one  a[>pcared  on  the  part  of  the  creditoi's  to  do  so. 
N(jr  did  I  call  other  witnesses  as  to  the  value  of  tin;  pro- 
tt'.s.sional  sei'vices,  or  as  to  what  scrxices  were,  in  fact,  rendered.. 
And  in  view  of  a  return  of  the  ciise  for  lurther  proceedings 
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by  way  of  aiiditiiig  the  account,  I  crave  the  judirnKMit  of  the 
court  as  to  the  tluty  of  a  register  in  regard  to  such  cross-ex- 
auiiuation,  and  in  reirard  to  callinii;  witnesses  in  case  none 
u[)pears  on  the  part  of  the  creditors. 

U[)on  the  question  here  presented,  I  beg  to  submit  tiie 
following  : 

The  duty  enjoined  upon  the  register  is  to  audit,  not  sim- 
ply to  adjudicate.  To  iiear  and  examine,  not  on  one  side 
oidy  but  on  both  sides.  The  duty  is  not  only  judicial  but 
ministerial,  administrative.  I  know  of  no  statute  or  judicial 
writing  in  which  the  word  "  audit"  is  applied  to  the  action 
of  a  court,  ex  rl  termini,  it  implies  executive  as  well  as 
judicial  action.  It  the  act  of  auditing  implied  only  judicial 
action  no  more  would  be  re(piired  of  the  register  than  that 
he  take  such  evidence  as  the  assignee  on  the  one  hand  and 
the  creditors  on  the  other,  saw  fit  to  submit,  and  pass  upon 
the  same,  basing  his  decision  upon  sucli  evidence  alone.  But 
an  auditing  officer  proceeds  to  examine  an  account  for  the 
purpose  of  ascertaining  in  any  way  he  may  be  able,  without 
regard  to  established  forms  or  technical  rules,  what  sum 
ought  in  fairness  be  allowed.  This  is  the  course  universally 
pursued  by  the  auditing  officers  of  corporations,  civil  or 
municipal,  and  it  has  grown  into  an  established  usage  or 
custom.  The  word,  as  used  in  the  act  and  general  orders,  is, 
no  doubt,  used  in  this  accej)ted  sense,  as  there  is  no  otlu-r 
established  sense  in  which  it  can  bo  used.  If  this  view  of 
the  case  be  correct,  it  is  clear  that  the  parties  objecting  to 
the  item  of  ]\Ir.  ]\Ialconi's  claim  do  not  suffer  a  defiult,  or 
any  consequence  of  a  default,  by  not  appearing  before  the 
reiz-ister  at  the  hearing,  and  urging  their  objections,  nor  for 
this  omission,  on  the  part  of  the  creditors,  is  the  duty  of  th(; 
register  in  any  degree  lessened  or  mitigated,  but  rather  in- 
creased. 

But  this  view  of  the  case  places  the  register,  in  case  of  the 
non-appearance  of  the  objecting  creditors,  in  a  position 
which  the  profession  do  not  readily  accept.     They  inquire,. 
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"  who  objects  ?"  "Is  the  court  to  object  to  the  items  of 
the  account  it  is  sitting  to  pass  upon  ?  "  "  Is  the  register  to 
act  as  court  and  counsel?"  What  I  desire  is,  tliat  these 
questions  should  be  authoritatively  answered  and  settled  by 
the  district  judge.  Experience  lias  shown,  that  creditoi-s 
simply  in  their  cliaracter  as  creditors  will  I'arely,  if  ever,  ap- 
pear, or  in  anywise  interfere  in  the  administration  of  an  estate 
which  the  court  has  taken  under  its  bankruptcy  jurisdiction. 
The  reason  for  this  is  clearly  discernible  in  the  provisions  of 
the  act  itself. 

The  English  bankruptcy  system,  upon  which  our  own  is 
modled,  as  well  as  the  bankrujotcy  system  of  every  other 
civilized  country,  is  said  to  be  "  a  system  for  the  speedy  dis- 
tribution of  the  effects  of  the  insolvent  trader  amonj?  his 
creditors."  The  court,  as  its  first  act,  seizes  upon  the  estate 
of  the  debtor,  brings  it  within  its  jurisdiction  and  control,  and 
thereby  cliarges  itself  with  the  duty  of  a  just,  full  and  com- 
plete administration  of  such  estate  in  the  interest  of  all  con- 
cerned. 

Thus  duties,  executive  in  their  character,  devolved  them- 
selves upon  the  judges  of  banki-uptcy  courts.  And  it  was  not 
until  tlie  practical  operations  of  the  system  had  effectuated 
at  least  four  legislative  revisions  of  the  law,  that  parliament 
accepted  the  fact  that  creditors,  as  such,  would  not  (for  it  was 
tlien,  as  it  is  now^,  altogether  impracticable),  to  so  participate 
in  the  proceedings  as  to  relieve  the  judge  of  the  variant,  and 
sometimes  apparently  couflioting,  duties  of  a  judicial  and 
ministerial  officer,  that  a  new  class  of  officers  were  called 
into  being,  who  were  especially  charged  with  the  adminis- 
trative duties  of  the  court.  These  oflicin-s  were,  as  are  the 
registers  under  our  own  act,  deprived  of  the  strict  judicial 
function  of  deciding  an  issue  duly  framed,  but  upon  tiiem 
were  devolved  only  those  quasi  judicial  functions  which  our 
act  calls  "administrative  duties." 

Aiiditing  tlie  accounts  of  an  assignee  is  clearly  among  those 
administrative    acts,    which  pertain    thus    peculiarly  to    tlie 
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register.  But  if  tlie  register  has  only  to  hear  stieli  testimony 
as  may  be  ollered  on  the  part  of  tiie  assignee  on  tlic  one  side, 
and  by  the  creditors  on  tlie  otlier,  he  ceases  to  be  an  ad- 
ministrative olHcer,  and  assumes  purely  judicial  tunctions. 
And  if  tlie  practice  of  the  bar  and  the  decisions  of  the  court 
all  tend  in  that  direction,  it  is  clear,  that  our  bankruptcy 
system  will  soon  be  stript  of  all  that  distinguislies  it  favora- 
bly from  the  system  of  the  collection  of  debts,  which  pre- 
ceded it.  That  system  required  each  creditor  to  go  into 
court  with  his  individual  claim  and  prosecute  that  claim,  in 
person  or  by  attorney  under  the  peitalty  of  its  total  loss,  in 
case  he  failed  at  all  times  so  to  appear  to  prosecute  the  same. 
The  multiplicity  of  suits  of  this  character  and  the  immense 
labor  and  expense  attendant  upon  them,  in  a  country  whose 
trade  and  comjrierce  was  so  extensive  as  was  that  of  England, 
led  to  the  enactment  in  that  country  of  bankruptcy  laws  as 
early  as  the  year  1542.  ]>ut  in  tlie  interests  of  "state 
rights,"  we  have  been  deprived  in  great  part,  of  this  power- 
ful and  eflective  aid  to  commerce  until  we  are  now  compelled 
to  accept  of  experiences,  otlier  than  our  own,  to  guide  us  in 
interpreting  and  administering  our  law.  And  if,  under  tlio 
influence  of  old  habits,  we  permit  the  functions  of  these  ad- 
ministrative officers  to  fall  into  disuse,  we  sliall,  instead  of 
following  the  model  we  have  adopted,  which  has  been  so 
useful  in  promoting  the  conmiercial  interests  of  England, 
rendei'  our  own  act  not  only  powerless  tor  good,  l)ut  so  harm- 
ful to  commerce,  that  its  repeal  will  be  demanded.  Kes- 
pectfully  submitted,  I.  T.  Williams,  register. 

Elatciiford,  J. — In  regard  to  tlie  matters  j)resentod  by 
the  certificate  of  the  register  herein,  of  ^larch  29th,  1872,  the 
paper  A,  as  referred  to  by  Jlr.  Malcolm,  may  jtropcrly  be 
I'egarded  as  evidence  of  what  items  of  services  ]\[r.  ^Malcolm 
claims  to  have  rendennl,  and  what  disbursements  he  claims  to 
have  made,  and  as  evidence  of  the  items  of  alleged  servict^s 
and    disburseiiicnts   for   which    the    assinnee    claims    to    ha 
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allowed,  in  his  acounts,  the  sum  of  $893  86,  as  paid  out  by 
him  to  Mr.  Malcolm.  But  the  items,  all  of  them,  require  to 
be  explained,  as  to  the  occasion  and  necessity  and  value  of 
the  services,  and  the  occasion  and  necessity  and  amounts 
of  the  disbursements,  and  how  they  came  to  be  rendered  and 
made,  and  whether  they  are,  in  any  event  proper  items  for 
this  account  of  the  assignee,  or  whether  tliey  ought  to  be 
compensated  through  some  other  form  of  proceeding.  The 
paper  and  its  items,  without  such  explanations,  amount  to 
nothing,  so  far  as  testimony  given  may  explain  any  item  in 
the  above  respects,  that  item  and  such  testimony  may  be 
received  in  evidence  together,  for  whatever  together  they 
may  properly  indicate. 

Tiie  register's  views  in  regard  to  his  duty  in  auditing  an 
account,  are  correct. 

The  matter  is  remitted  to  the  register  for  further  pro- 
ceedinfTs. 

O 

The  clerk  will  certify  this  decision  to  the  register,  Isaiah 
T.  Williams,  Esq.,  March  30th,  1872. 
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Joseph  M.  Wolford/  by  his  guardian,  &c.,  agt.  Angelique 
L.  Oakley. 


Where  iiii  infant  plaintiff  jirocured  the  appointmt-nt  of  a  guardian,  and  the  suit  pro- 
ceeded to  issue  and  was  on  the  calendar  tor  irial  :  On  a  motion  by  the  defendant 
to  dismiss  tiie  coniphiint  and  action,  on  tlie  ground  that  the  guardian  was  at  tiio 
time  of  his  appointment,  and  still  is  an  infant: 

J/eW,  tliat  tiie  defendant,  not  knowin;,'  of  the  infancy  of  the  guardian  until  after 
service  of  his  answer,  the  irreirularity  in  the  ai)j)ointment  of  guaidian  was  not 
icalved  by  liim  in  ansvvering  upon  the  merits  : 

Ifeld,  also,  that  the  plaintiff,  having  shown  satisfactorily,  that  the  guardian  acted 
under  a  misapprehension  as  to  his  having  attained  his  majority  and  having  huely 
ascertained  his  mistake,  was  allowed  upon  terms  to  appoint  a  new  and  proper 
guardian  to  proceed  in  the  action  nunc  ■pro  tunc. 


Special  Term,  March,  1S72. 

Befoke  the  commencement  of  this  action,  the  infant 
plaintiff  procured  the  appointment  of  a  guanhan,  and  the 
suit  proceeded  to  issue,  and  was  upon  the  calendar  of  the 
})resent  civil  term  fbr  trial.  A  motion  is  now  made  by  the 
defendant  to  dismiss  the  complaint  and  action,  on  tlie  ground 
that  the  guarthan  was,  at  the  time  of  his  appointment  and 
still  is,  an  infant.  The  fact  is  not  controverted,  but  the  })lain- 
tilf  satisfactorily  shows  that  the  guardian  acted  under  a  par- 
donable misapprehension  as  to  his  having  attained  his 
majority,  and  had  only  lately  ascertained  his  mistake.  The 
plaintiif  asks  that  he  be  allowed  to  procure  the  appointment 
of  a  suitable  guardian,  nunc  pro  tunc,  without  prejudice  to 
the  proceeding  already  had. 

P.  G.  Parker,  for  the  motion. 
Spencer  Clinton,  opposed. 
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•  SnELDOX,  J. — The  omission  to  procure  the  ai)pointment 
of  a  guardian  for  tlie  infant  plai'itiff,  was  an  irregularity,  and 
not  a  jui'isdictional  question.  This  court  has  jurisdiction  of 
the  parties  and  of  the  subject  of  the  action,  and  the  irreg- 
ularity established  is  such  a  one  as  may  be  cured  or  waived 
{Fitch  agt.  Fitch,  IS  Wend.,  513;  FcUoivs  i\gt.  Nivcr,  IS 
Wend.,  503 ;  Iluiter  agt.  PucJchqfer,  9  Bosiv.,  G3S). 

It  is  claimed,  that  in  this  case,  the  iiyegularity  is  waivcMl 
by  answering  upon  the  merits,  thereby  admitting  that  the 
plaintiff  is  rectus  in  curia,  and  that  if  the  defendant  has  any 
remedy  now  in  the  matter,  it  is  not  by  motion.  But  the 
moving  affidavits  show,  beyond  any  question,  that  the  de- 
fendant had  no  knowledge  or  information  of  the  infancy  of 
tiie  guardian  until  after  the  answer  was  served,  and  indeed, 
the  guardian  himself  discloses  by  his  affidavit  that  he  believed 
in  good  faith  that  he  had  attained  his  majority  and  so  acted 
publicly  until  sometime  after  the  commencement  of  this  ac- 
tion. 

As  a  general  principle,  the  subsequent  steps  of  a  party  in  an 
action,  in  ignorance  of  an  irregularity,  do  not  always  operate 
as  a  waiver  of  the  irregularity  (3  Caines,  107).  In  this  case, 
the  position  of  guardian  was  assumed  by  an  infant  in  full 
belief  he  was  of  age,  as  evidenced  by  his  transacting  business 
in  his  own  name,  and  exercising  the  right  of  elective  franchise, 
and  it  is  not  improbable  that  a  motion  by  defendant  made  be- 
fore answer,  would  have  been  met  by  the  positive  assertion, 
chat  the  guardian  was  competent  in  that  M"espoct,  and  the 
niotion  failed.  The  motion  was  made  without  delay,  upon 
ascertaining  the  evidence  of  the  fiict  relied  upon,  and  I 
think,  that  the  court  would  not  be  justified  in  holding  tiiat 
the  irregularity  has  been  in  any  manner  waived,  but  con- 
clude that  it  still  exists,  and  has  not  becni  cured  by  attempt- 
ing to  procure  and  procuring  the  appointment  of  a  competent 
guardian. 

The  case  of  Paries  agt.  Paris,  (reported  in  19  Ahb.,  1 61), 
was  not  a    well  considered  decision,  and   undoubtedly  was 
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rendered  witliout  the  benefit  of  the  suggestion  of  Justice 
MoNELL,  dehvered  as  the  judgment  of  the  comt  in  Hatter 
agt.  Fuckhofcr,  above  cited,  and  which  was  not  then  pub- 
lished. Were  such  tlie  rule,  to  the  extent  claimed,  tiien, 
alter  answer,  the  defendant  would  be  remeihless  and  de^irived 
of  the  protection  intended  to  be  given  him  by  stature,  to  in- 
demnity him  for  costs  in  actions  where  tlie  phiintitf  did 
not  recover,  even  though  his  answer  was  intei'pused  in 
entire  ignorance  of  the  infancy  or  [)rocur(id  by  iJdse  sugges- 
tions of  the  plaintiftj  or  those  who  were  using  him  to  accom- 
plisli  their  designs.  Sucli  a  ruh3  would  be  in  coniiict  with 
tlie  remedial  provisions  of  tlie  Code,  and  untbunded  in  prin- 
ciple. 

The  infant  plaintiff  must  have  a  guardian  appointed  be- 
fore he  commences  his  action  ;  he  must  a[)pear  by  guardian 
and  cannot  appear  in  court  otherwise,  and  the  guardian  is 
made  responsible  tor  the  costs  adjudged  against  the  infant 
plaintitf.      [Sections  115  and  31G   Code,  and  rule  ('){.) 

If  he  t'ails  to  do  so,  the  defendant  is  not  limited  to  his  answer 
in  the  nature  of  a  plea  of  abatement,  but  may  mo\e  to  have 
the  proceedings  set  aside  for  irregularity. 

The  plaintiif  asks  to  be  allowed  now,  to  procure  tlie  ap- 
pointment of  a  competent  guardian  niDic  pro  taitc,  and  that 
the  case  proceed  the  same  as  if  one  had  been  appointed  before 
the  commencement  of  the  action,  and  in  asking  this,  has 
shown  that  the  irregularity  complained  of  was  unintentional, 
and  his  proceedings  have  all  been  taken  in  good  fliith.  It  is 
the  practice  to  allow  a  party  opposing  a  motion  t(j  amend 
the  defects,  or  cure  the  irregularities  com[)la;ned  of,  without 
a  new  motion  on  his  part,  where  the  anuMidment  proposed 
is  proper  in  itself,  and  the  court  can  see  from  the  nature  oi' 
the  case  that  no  new  facts  can  be  presented  that  ought  to 
defeat  it  (10  A/jh.,  424;  S  Ahh.,  :3:J;  3  Abb.  N.  S.,  2:i:3). 
The  latter  case  may  be  considered  an  extreme  case,  but  it  is 
consistent  with  the  spirit  of  the  sections  of  the  Code,  upon 
which  it  waslbunded. 
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The  plaintiff  should  have  the  opportunity  of  correcetng"  his 
irregularity,  and  if  the  appointment  is  procured  and  accepted 
Ly  the  guardian  in  this  stage  of  the  case,  lie  will  be  liable  to 
the  defendant  for  all  costs  of  the'  action,  if  the  defense 
succeeds. 

The  motion  to  set  aside  all  the  plaintiff''s  proceedings  is 
granted  with  costs  of  suit,  and  ten  dollars  costs  of  this  motion, 
unless  the  plaintiff  procures  the  appointment  of  a  guardian 
within  fifteen  days,  and  gives  notice  thereof  to  the  defend- 
ant's attorney,  and  [)ays  ten  dollars  costs  of  making  this 
motion,  the  plaintiff"'s  proceeding  to  be  stayed  meanwhile. 

The  order  to  be  entered  will  also  provide,  that  if  such  ap- 
pointment is  procured  and  the  terms  complied  with,  all 
process,  pleadings  and  papers  in  the  action  be  amended  by 
substituting  the  name  of  such  guardian  in  place  of  the 
guardian  now  purporting  to  be  acting,  and  the  issue  hereto- 
fore joined  be  considered  as  proceeding  from  the  date  there- 
of, the  same  as  if  the  said  iiewly  designated  guardian  had 
been  originally  ap-pointed. 
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SUPPtEME  COURT. 
LoiUNE  NoRTHiJUP  agt.  ]\lAiiY  WiiEELEij,  and  others. 


The  ipife  of  the  grantee  of  mortgaged  preinises  must  be  served  with  notice  a\\(\  made 
a  party  to  the  proc-eediiiga  to  foreclose  the  mortgage  by  udveriisemem  under  tho 
6tiitute,  iu  order  to  cut  oti'  her  inchoate  right  of  dower. 


Chenango  Sj^ecial  Term,  May,   1S72. 

Action  to  redeem  mortgaged  premises  from  a  foreclosure 
by  advertisement,  by  plaintitf,  who  was  not  served  with 
notice;  she  being,  at  the  time  of  sucli  foreclosure,  the  wife  of 
a  grantee  of  a  portion  of  the  mortgaged  premises,  who  has 
since  died. 

E.  D.  NoRTHRUP,  for  plaintiff. 
Lewis  Seymour,  for  defendant. 

BoARDMAX,  J. — The  plaintiff's  right  to  recover  in  this  ac- 
tion is  founded  upon  tlie  conceded  facts,  that  she,  being  the 
wife  of  Nelson  W.  Northrup,  the  owner  in  fee  of  a  portion 
of  tiie  mortgaged  pi'emises,  was  not  served  with  notice  of 
foreclosure  of  the  mortgage,  and  whereby  her  equity  of  re- 
demption still  exists;  tliat,  by  the  death  of  her  husband,  she 
is  entitled  to  redeem  said  i)remises  from  the  mort^aire  and 
possess  her  dower  therein. 

The  only  answer  to  such  claim,  is  that  it  was  not  necessary 
to  serve  any  notice  on  the  wife  ;  that  service  upon  the  luis- 
band  was  sufficient,  and  that  the  proceedings  having  been,  in 
other  respects,  regular,  the  wife's  equity  of  redemption  is 
ioreclosed  and  cut  off. 
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As  the  wife  of  Nelson  W.  Northrup,  the  pkintifF  had  an 
inchoate  right  of  dower  in  the  premises  of  which  he  was  the 
owner,  subject  to  the  lien  of  the  mortgage,  given  before  his 
purchase,  for  purchase  money. 

If  her  right  was  not  cut  off  by  the  foreclosure,  she  be- 
came, by  the  death  of  her  husband,  entitled  to  redeem  the 
premises  and  to  enjoy  the  dower  therein. 

I  have  examined,  with  much  care,  the  authorities  cited, 
and  I  have  no  doubt  that  her  inchoate  right  of  dower  could 
not  be  extinguished  without  service  of  notice  upon  her,  and 
making  her  a  party  to  the  foreclosure  ( Wheeler  agt.  Morris^ 
2  JBosu'.,  524 1  31tlls  agt.  Van  Voorhis,  23  JJarh.,  125, 
affirmed  as  to  all  the  principles  laid  down,  though  a  new 
trial  was  granted  for  special  reasons  in  20  N.   Y.,  412). 

The  defendants  rely  upon  Lathrop  agt.  Ileacock,  {3IS. 
decision  of  the  general  term^  fourth  department^  see  abstract 
in  '3d  Albany  Laiv  Journal  2ld),  to  show  that  it  was  not 
necessary  to  serve  process  on  the  wife  when  it  was  served 
on  the  husband.  A  dictum  of  Justice  Johnsox,  in  the 
opinion,  would  warrant  such  a  conclusion  ;  but  in  that  case, 
there  was  an  appearance  by  both  husband  and  wnfe,  although 
without  authority  from  the  w^ife.  The  court  held  that  such 
appearance  was  binding  upon  the  wife,  and  that  tlie  judg- 
ment could  not  be  attacked  for  want  of  jurisdiction  in  any 
collateral  proceeding.  To  the  same  effect  Foote  agt.  Lath?-op, 
m  same  matter,  (53  Barb.,  183),  and  Brown  agt.  Fatchin,  (42 
N.  Y.,  2G). 

If  the  plaintiff  had  an  interest  which  it  was  necessary  to 
cut  off,  in  order  to  bar  her  equity  of  redemption,  she  must 
have  been  served  with  process,  or  notice,  or  in  some  way 
made  a  party  to  the  action.  If  the  lievisod  Statutes,  do 
n(-t  provide  Ibr  making  her  a  party  to  a  foreclosure  by  ad- 
vertisement, th(^  moitgagei!  would  have  to  resort  to  an  action 
in  ('{(uity  to  l'WWx  his  [)urpose. 

VVIiilt'I  think  the  pLiiutiii"  miglit  properly  have  been  made 
a  party  to  the  foreclosure  under  the  statutes,  by  service  of 
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notice  on  iuM*,  ar.d  that  thereby  lier  I'iglits  miuht  have  been 
cut  ofl,  it  is  not  necessary  to  decide  that  point. 

Ko  attempt  was  niad<;  to  foreclose  her  I'ights  in  the  pro- 
ceedings had,  and  conse(]uently  her  rights,  whatever  they 
may  be,  remain  nnaliected  by  such  pnK'eiedings. 

If  tlicse  conclusions  are  correct,  the  plaintilf  is  entitled  to 
have  an  accounting  to  determine  the  amount  due  upon  the 
mortgage  in  question,  adding  thereto  the  vahu^  of  im])rove- 
ments  made  by  the  mortgagee,  liis  widow  and  heii-s,  u])on 
that  portion  of  the  mortgaged  premises  owned  by  said  Xcdsoti 
"W.  Northrup,  and  deducting  therefrom  tlie  rents,  issues,  and 
profits  received  or  enjoN'ed  by  them  since  they  have  been 
in  possession  of  themortgnged  premises  {IJlwcJcrugt.  j\[orris, 
supra,  A:  KcnVs  Com.,  *Hi2,  cfr.,  Wtli  cd.,  177;  2  Crary 
Spec.  Proc,  2G3,  (tc,  and  authorities  cited). 

The  right  of  the  plaintilf  to  be  subrogated  to  tlie  rights 
of  the  mortgagee  is  reserved  until  it  sliall  be  determined 
what,  if  anything,  she  is  compelled  to  pay  to  redeem  the  part 
of  the  mortgaged  premises  of  whicli  her  husband  was  seized. 

The  allowance  of  costs  wdl  also  be  determined  upon  the 
application  for  final  iudgment  upon  the  report  of  the 
referee. 
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SUPREME  COURT. 
Freeman  Miller  agt.  Elizabeth  C.  Miller. 

In  an  action  for  divorce  brought  by  the  husband  against  the  wife,  for  adultery,  the 
defendant  is  entitled  to  &\\  &\\o\\ -Aai^e  ixs,  counsel  fees  to  enable  her  to  defend  the 
action,  where  slie  inteipoi-es  a  defense  of  recriminatory  cliarges  of  adultery 
against  the  plaintiff,  inihiding  an  act  of  adultery  fouini  agaiiiKt  tlie  plaintitt'  on  a, 
former  trial,  but  which  was  ahown  to  have  been  condoned  by  the  wife. 

And  it  IS  no  valid  objection  to  such  allowance,  that  the  parties  to  this  action,  on  a 
former  occasion,  voluntarily,  with  the  assent  of  their  counsel,  entered  into  aU 
agreement  for  a  separation  from  bed  and  board,  and  for  a  sen  lenient  of  all  euiia 
between  ihein  ;  and  that  the  tiiis^band  in  pursuance  of  that  agreement  transferred 
and  delivered  to  the  wife  some  $^,000,  m  property  which  she  agreed  to  receive 
and  accept  in  lieu  Of  dower,  and  ot  all  right  in  his  property  and  "  in  full  for  all 
future  charges  or  liabilities  for  hersupuort. " 

Jefferson  Special  Term,  Waiertoivn,  Marchj  1872. 

This  was  an  action  for  a  divorce  brought  by  the  plaintiff 
against  the  defendant  liis  wife,  upon  tlie  ground  of  adultery. 

The  defendant  upon  a  petition  and  upon  the  pleading  in 
this  case,  moved  for  tlie  allowance  as  counsel  fees,  to  enable 
her  to  defend  tlie  action. 

The  complaint  ciiarges  the  defendant  with  numerous  acts 
of  adultery  committed  vvitli  various  persons  during  the  years 
1870  and    1S71.     Tlie  answer  interposes  three  defenses. 

1.  A  general  denial,  except  as  to  the  fact  of  mari'iage. 

2.  Recriminutoiy  ciiarges  of  adultery  ag;iinst  tlie  [)laintifF. 

3.  Tiiat  in  a  suit  brougiit  by  tlie  defendant  against  the 
plaintiff  in  tlit^  year  l^OG,  for  a  divorce  on  the  ground  o( 
adultery  in  which  the  plaintifl"  as  a  defense  interposed  re- 
crimiiiatoiy  charges  of  adultery  against  her,  issues  were 
framed  and  tried  by  it  jury. 

That  upon  such  trial  tlie  jury  in  a  special  verdict,  found 
that  the  defendant  hei'ein  was  innocent  of  the  a(;ts  of  adultery 
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clKirginl  iigainsr  licr,  that  the  plaiiititl'  herein  was  guilty  of 
ceitaiii  acts  ol'  adultery  charged  against  hiui,  but  that  the 
d(!teudaiJt  hail  coudaned  the  same  by  voluntary  cohabitation 
with  him  of  her  knowledge  tliei'eot',  and  it  is  claimed  that 
the  plaintiti"'s  adultery  established  by  this  verdict,  though 
condoned,  is  available  as  u  defense  and  is  a  bar  to  the  action. 

The  plaintiff's  counsel  read  various  allidavils  in  opposition 
to  the  motion,  tending  to  siiow,  that  for  some  time  belore 
the  commencement  of  this  suit,  the  defendant  was  engiged 
in  keeping  a  house  of  prostitution.  It  also  appeared,  that 
a  short  time  before  the  hearing  of  the  motion,  the  defend- 
ant had  been  convicted  in  a  criminal  court,  of  keeping  a 
bawdy  house,  but  that  in  consequence  of  some  error  on  the 
trial,  the  verdict  was  set  aside  and  a  new  trial  granted. 

The  plaintifi'  also  showed,  that  in  the  3'ear  1SG5,  a  suit 
w^as  pending  between  him  and  the  defendant  in  which  the 
defendant  asked  for  a  temporary  divorce,  and  an  allowance 
from  the  plaintiff's  property  for  her  su]>port,  on  the  ground 
of  cruel  and  iidiuman  treatment.  That  in  March  of  that 
year,  by  advice  of  counsel  on  both  sides,  the  suit  was  settled, 
and  by  consent  a  decree  of  separation  was  entered,  in  which 
an  allowance  for  the  support  of  the  defendant  was  made 
from  plaintiff's  property,  and  that  the  parties  have  not  lived 
together  since. 

Affidavits  were  also  read  on  the  part  of  the  defendant,  in 
reply  to  those  of  the  plaintiff,  by  leave  of  the  court,  denying 
the  acts  of  adultery  charged  against  her,  and  also  denying 
that  she  ever  kept  a  house  of  ill-fame.  It  also  ap[)eared, 
that  the  cause  had  been  referred  to  a  referee  to  take  the  prootis 
in  the  case,  and  report  the  same  to  the  court,  with  his  opinion 
thereon. 

I).  O'Brien,  for  motion. 
Jajies  F.  Stakbuck,  opposed. 

IIardix,  J. — It    appears    from  the   papers  used  on    the 
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Ijoaring  of  this  motion,  tliat  in  March,  1SG5,  the  parties  to 
this  action  voluntarily,  with  the  assent  of  their  counsel,  entered 
into  an  agreement  for  a  separation  from  bed  and  board,  and 
for  a  settlement  of  all  suits  between  them;  and  that  the  hus- 
band, in  pursuance  of  that  agreement,  translcrred  and  deliv- 
ered to  the  wife,  some  two  thousand  dollars  in  property,  which 
she  agreed  to  receive  and  accept  in  lieu  of  dower  and  of  all 
right  in  his  property  and  "  in  full  for  all  future  charges  or 
liability  for  her  support."  And  it  further  appeared,  that  the 
decree  entered  by  tlie  paities,  provided  that  said  property  re- 
ceived, by  the  wife  under  such  agreement  as  alimony  should 
be  received  by  her  "in  ratification  cancelment  and  extinction 
of  all  liability  of  the  husband  to  support  or  maintain  the 
wife,  or  to  furnish  her  with  necessaries,  or  any  other  thing." 
And  upon  these  facts  the  learned  counsel  for  the  plaintiii' 
claims,  that  the  motion  should  be  denied. 

Were  this  motion  made  wholly  to  obtain  alimony,  the 
authorities  cited  would  justify  a  denial  of' the  motion.  The 
wile  having  accepted  the  provision  made  for  her  in  lieu  of 
all  claims  for  support,  should  not  be  allowed  to  hold  and  enjoy 
that  property,  and  then  cast  herself  upon  the  husband  for 
him  to  support  and  maintain  [Rose  agt.  Itosc,  11  Faif/c, 
16(5;  McJJonough  agt  3IcI)otiougJt,  2(j  JIoiv.,  193;  Bartlctt 
agt.  Bartlctt,  i    Clark  Ch.  R-  new  ed.  4GG). 

The  wife  in  this  action  is  not  entitled  to  alimony  pendente 
lite,  because  siie  has  not  made  restitution,  or  ollered  to,  of  the 
property  she  received  from  her  husband  in  pursuance  of  the 
agreement  of  March  1,   1SG5. 

Formerly  it  was  almost  a  matter  of  course  to  grant  counsel 
fees  to  enable  the  wife  to  present  her  defense  in  an  action 
for  a  divorce.  And  lur  denial  under  oath  in  some  cases  was 
held  sudicient  to  justify  the  court  in  making  an  order  re- 
quiring payment  ol  counsel  fees  and  expenses  for  her  defense. 
And  it  has  been  repeatedly  held,  tiiat  her  guilt  or  innocence 
would  not  be  passed  upon  on  allidavits  (  Wright  agt.  Wrif/ht, 
1  Edwards    Ch.,    G2--J-J-5,   317;    Willtams    agt.   W  illiaiiiSj  3 
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Barb.  Ch.,()2S;  Wood  agt.  ]Vood,  2  TinuP,  1  OS  ;  Osfiood 
agt.  Osgood,  -2  I'aUjc,  0:21  ;  ILiUock  agt.  ILilluck,  4  JIoic, 
100  ;   Leslie  iigt.  Leslie,  0  .-U6.  N.  S.,   1!):]). 

But  it  is  insisted  that  tlie  rule  has  been  i-elaxed,  and  that 
this  case  comes  witliin  the  modern  rule  (19  JL/W.,  oo'.) ;  4:3 
Barb.,  51-3;  23  lloic,  1S9  ;  20  Hou:,  194;  0  Abb.  X.  >b'., 
200). 

If  the  01  dy  issue  to  be  tried  in  this  action  related  to  the 
guilt  or  innocence  of  the  defendant,  the  decision  oftlie  motion 
would  be  controlled  by  tlie  opinion  that  might  be  enter- 
tained upon  the  questions  involved  in  the  numerous  ailidavits 
read  on  the  motion. 

But  tlie  answer  of  the  defendant  sets  up  the  guilt  of  tlie 
plaintiif,  wliica  if  established  would  be  a  g(jod  defense,  how- 
ever guilty  she  may  be  of  the  acts  charged  upon  her.  And 
the  answer  also  sets  up  the  adultery  of  the  plaintiif  which  is 
alleged  to  have  been  condoned. 

To  try  these  issues,  I  think,  the  defendant  is  entitled  to  an 
allowance.  By  the  papers  in  this  case  it  seems  that  a  very 
interesting  question  of  law  is  to  be  presented  in  I'espect  to 
the  coiidoiii'd  adultery  of  the  plaintiif,  and  one  upon  which 
there  is  considerable  conflict  in  the  authorities. 

It  is  proper  there  should  be  a  more  full  argument  before  a 
decision  of  it  {Be  Angu'dlar  agt.  Be  AtujnUUir,  1  Jlitf/gard, 
I'Jccl.,  7S9  ;  Foster  agt.  Foster,  1  Coinld,  MG ;  Kirkw^dl 
agt.  KirJitVfdJ,  2  Contid,  297  ;  Julnison  agt.  John.^rm,  11 
Wend.,  0:37;  Wood  agt.  Wood,  2  Faige,  1 L-3,  and  note; 
Jlonell  agt.  Mone/I,  1  Farb.,  318,  S.  C,  ;J  Farb.,  230; 
Whispell  agt,  WliispeJl,  4  Farb.,  217  ;  Jolutson  agt.  Johnson, 
1  Fdie.  Ch.,  4o9  ;  Johnson  agt.  Johnson,  4  Faige,  400  ; 
Farr  i\g\.  Furr,   10  Faige,  20). 

An  ord(!r  may  be  entered  directing  tbe  plaintiff  to  pay 
fifty  dollars  (S-30),  within  tliirty  days  (30)  days,  and  uj)on 
the  coming  in  of  the  referee's  report  on  the  evidence  and  th<^ 
liearing  oftlie  motion  to  confirm  the  same,  an  application  for 
a  further  sum  iikiv  be  made. 
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U.  S.  DISTRICT  COURT.  ; 

III  the  matter  of  David  Kempner,  a  bankrupt. 

A  city  marshal  wlio  levies  an  execution  issued  upon  a  judgment  of  a  state  court  upon 
the  property  of  tlie  bankrupt,  which  levy  is  set  aside  as  void  by  the  bankrupt 
court  as  in  viohition  of  the  bankruptcy  act,  has  no  lien  upon  the  property  levied 
upon,  or  the  proceeds  tiiereof,  for  tlie  fees,  poundage.  &c.,  of  such  levy,  and  pay- 
ment thereof,  out  of  the  fund  in  the  hands  of  the  assignee,  denied. 

It  seems,  that  a  jiiiigment  obtained  before  the  filing  ol  the  bankrupt's  petition,  but 
tV'hh  knowledge  on  liie  pai't  of  the  judgment  creditors  that  the  debtor  is  insolvent,, 
will  be  treated  in  bankruptcy  as  void  under  the  act. 

It  seems,  that  a  judgment  creditor  wlfb  has  proved  his  claim  (the  judgment)  in  the 
bankruptcy  proceediiigs-so  submits  it  to  the  jurisdiction  of  that  court,  that  the 
judgment  stands  as  a  simple  contract  claim  stripped  of  all  the  verity  with  whicii< 
the  judgment  of  the  state  court  has  clothed  it. 

Southern  District  of  Neiv   YorJc,  in  JBanlcruptcy. 

A  city  marshal,  who  had  levied  an  execution  upon  the 
property  of  the  bankrupt  five  days  before  the  filing  of  \m 
petition,  and  held  tlie  same  until  ousted  by  tlie  U.  S. 
marshal  under  the  warrant  of  the  court  in  bankruptcy, 
petitions  the  court  in  bankruptcy  to  be  paid  the  fees  of  such 
levy  out  of  the  bankrupt's  estate  in  the  hands  of  the 
assifTiiee. 

The  petition  being  referred  to  the  register  in  charge,  he 
certihes  thereon  as  follows  : 

I,  the  undersigned,  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify  and  report  that,  I  have  been  at- 
tended by  counsel  for  the  petitioner,  Samuel  Schiele,  in  the 
annexed  order  referred  to,  and  also  by  counsel  for  the  assignee 
in  this  matter,  and  have  taken  the  testimony  of  the  respective' 
j)artics  which  is  hereto  annexed,  and  have  listened  to  tlieir 
respective  allegations  and  argiuuents,  and  I  'find  that  the 
j;i;lg!!i(Mit  of  Klias  i\[,  Sperling  against  the  said  bankriipt 
Vol.  XLlIi.  y 
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that  the  petitioner  should  be  entitled  to  anything  whatever. 

The  petition  against  the  bankrupt  was  hied  the  ;:i5lh  of 
March,  1871.  Tlie  judgment  was  recovered  on  the  20th 
Marcii,  only  live  days  bel'ore.  It  is  clear  h-oni  the  evidence, 
that  the  bankrupt  was  insolvent  at  tiie  time,  and  tliat  the 
judgment  creditor  had  good  reason  to  believe  so.  It  cannot, 
1  think,  be  doubted  that  had  the  judgment  creditior  bought 
in  tlie  goods  in  question  upon  the  intended  sale,  the  value 
of  the  goods  miijht  have  been  recovered  back  Ironi  him 
in  an  action  by  tlie  assignee  under  tlie  provisions  of  the  act, 
on  the  ground  that  the  judgment  and  proceedings  under  it 
gave  the  creditor  a  preference  which  rendered  the  judgment 
and  all  proceedings  under  it  void.  It  is  not  easy  to  see 
how  the  city  marshal  could  get  a  lien  upon  the  goods  under 
the  levy  of  an  execution  issued  upon  a  judgment  so  rendered 
void.  If  he  got  no  li(.>n,  he  has  no  ground  here  upon  which 
he  can  base  a  claim  against  the  proceeds  of  the  sale  of  these 
goods;  for  it  will  not  be  claimed  that  there  is  any  privity  of 
contract  between  him  and  the  bankrupt  or  the  assignee. 

It  is,  however,  argued  by  the  counsel  for  the  petitioner, 
that  notwithstanding  the  view  above  taken,  the  petitioner 
has,  under  the  ruling  of  this  court  in  the  case  of  llonsc- 
herger,  (2  B.  II.,  33),  a  lien  oh  the  property  levied 
upon,  for  his  fees.  I  don't  so  understand  the  docti'ine  of  that 
case.  There  the  attachment  was  legally  issued,  and  good  till 
set  aside.  Here  the  judgment  and  every  step  taken  under  it 
is  void,  as  fraud  upon  the  act. 

The  case  of  Stuhhs,  (i  I>.  B.,  124)  seems  to  me  to  be  in 
point. 

It  was  strenously  argued  by  the  counsel  for  the  petitioner, 
that  it  was  not  within  the  power  of  this  court  to  declare  the 
judgment  of  another  court  of  competent  jurisdiction  void. 

Of  the  correctness  of  the  general  principle  here  asserted, 
no  doubt  may  be  entertained.  But  to  assert,  that  this  couit 
has  not  the  power  to  treat  a  preference,  even  though  in  the 
form  of  a  judgment  obtained  in  violation  of  tlie  provisions 
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of  the  bankruptcy  act,  so  far  as  the  refusal  to  permit  it^  or  any 
lien  claimed  under  and  in  virtue  of  it,  to  be  created  under  it, 
to  be  paid  out  of  the  proceeds  of  the  bankruptcy  estate,  is  to 
strike  at  tlie  very  foundation  of  the  act.  With  the  judgment 
so  far  as  tiie  court  in  which  it  was  obtained  is  concerned, 
this  court  neither  interferes,  nor  claims  the  right  to  interfere. 

But  the  question,  what  rights  shall  the  judgment  creditor 
have  under  it,  in  the  court  of  bankruptcy,  is  a  question  en- 
tirely for  the  bankruptcy  court. 

It  appears  also,  that  tiie  judgment  was  proved  by  the 
judgment  creditor  in  bankruptcy.  Tiiis,  under  the  pro- 
visions of  the  21st  section,  is  a  voluntary  surrender  of  his 
judgment  to  tlie  jurisdiction  of  tliis  court,  who  may  there- 
upon treat  it  as  a  simple  contract  claim,  stripped  of  all  the 
verity  with  wiiich  tiie  court  in  which  it  was  recovered  has 
clothed  it.  After  that,  it  would  be  almost  absurd  to  question 
the  power  of  the  bankruptcy  court  over  it.  Had  the  cred- 
itor refused  to  prove  his  judgment  in  bankruptcy,  of  course, 
bankruptcy  would  have  liad  no  effect  upon  it,  or  jurisdiction 
over  it — save  to  discliarge  it. 

The  power  of  the  bankruptcy  court  to  discharge  the  judg- 
ment is  not  questioned.  It  is  only  its  power  to  do  a  lesser 
thing — its  power  to  refuse  to  recognize  and  pay  an  asserted 
lien  of  an  officer  charged  witli  the  duty  of  executing  such 
judgment  for  his  fees  for  so  doing. 

It  sieems  to  me,  that  so  far  as  this  court  is  concerned,  the 
lien  iiere  claimed  must  show  the  facts  of  the  judgment  under 
which  it  is  claimed  to  have  been  created.  And  as  to  that, 
judgment,  it  having  been  obtained  by  a  violation  of  the 
bankru[»tcy  act  the  bankruptcy  court  will  not  recognize  or 
pay  it  from  the  fund  in  the  hands  of  the  assignee. 

I,  tiierefore,  recommend  that  an  order  be  entered  denying 
the  said  petition,  with  costs.  liespectfully  submitted,  I.  T. 
Williams,  register. 

The  conclusions  of  the  register  having  been  acquiesced  in 
by  the  petitioner,  no  opinion  from  the  judge  was  required. 
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N.  Y.  SUPERIOR  COURT. 

Benjamin  F.  Stephens  agt.  Manley  Howe  and  Henhy  R. 

Stevens. 

The  act  of  contrress  of  1866.  and  amended  in  1867,  concernin>r  the  removal  of  causes 
from  state  courts,  "  at  any  time  before  the  final  hearing  or  trial  of  the  suit,"  &c., 
is  viiconstitutio7ial,  and  invalid  as  divestini;  the  state  courts  of  acquired  jurisdic- 
tion in  such  cases,  which  by  the  judiciary  act  of  congress  of  1789,  is  made  con- 
current with  the  U.  S.  courts. 

And  tiiere  is  no  power  confered  by  the  constitution  of  the  U.  S  ,  upon  the  fenderal 
government,  to  divest  a  state  court  of  its  jurisdiciiou  acquired  in  such  cases. 

Special  Term. 

This  is  a  motion  on  the  part  of  the  defendant  Howe,  for 
an  order  directing,  that  this  conrt  proceed  no  further  in  the 
action. 

Titus  B.  Eldridge,  for  plaintiff, 
John  S.  Jenness,  for  defendant. 

Barbour,  Ch.  J. — The  papers  show  that  the  action  was 
brought  against  the  defendants  as  partners,  on  tlie  7tli  of 
February,  1SG7,  to  recover  the  sum  of  $S0,000  ;  that  the 
plaintiff  then  was  and  now  is  a  citizen  of  New  York,  and 
l)Oth  the  defendants  then  resided  and  still  reside  in  JMassachu- 
setts ;  tliat  the  defendtnit  Stevens,  has  been  released  and  dis- 
charged by  the  plaintiff,  from  all  liability  in  this  action  ;  that 
the  defendants  appeared  and  answered  in  the  action,  the  cause 
was  tried  before  a  referee  and  a  judgment  was  entei'cd  upon 
his  report  in  October,  18G9  ;  that  the  defendants  thereupon 
appealed  to  the  general  term,  and  there  obtained  a  reversal 
of  the  judgment  and  an  order  directing  a  new  trial.     After 
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all  that,  and  on  the  loth  of  January,  1,872,  the  defendant 
Howe,  filed  in  the  office  of  the  clerk  of  the  court  an  affidavit 
stating  that  he  had  reason  to  and  did  believe,  that,  ''from 
prejudice  or  local  influence  he  would  not  be  able  to  obtain 
justice  in  this  court,"  together  with  such  a  petition  as  is  re- 
quired by  the  act  of  congress,  concerning  the  removal  of  causes 
from  state  courts,  passed  in  1S66,  and  amended  in  18G7,  (See 
14  U.  S.  Stat  at  Large  306  t&  558),  accompinied  by  a  bond 
or  undertaking  in  a  penalty  of  S500,  &c.,  and  thereupon  filed 
with  the  clerk  of  the  U.  S.  circuit  court,  the  papers  required 
by  the  said  aci,s  to  be  there  filed  upon  the  removal  of  causes  j 
and  the  defendant's  counsel  now  claims,  that  those  acts  on 
his  part  have,  in  fact  and  in  law,  operated  and  efiected  a 
removal  and  transfer  of  the  action  from  the  jurisdiction  of 
this  cgurt  to  that  of  the  said  circuit  court,  under  and  by 
virtue  of  those  acts. 

Those  statutes  provide  that  "where  a  suit  is  now  pending, 
or  may  hereafter  be  brought,  in  any  state  court,  in  which 
there  is  controversy  between  a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of  another  state,  such  citizen 
of  another  stat(^,  whether  he  be  plaintiff  or  defendant,  if  he 
will  make  and  file  in  such  state  court  an  affidavit  statinar  that 
he  has  reason  to,  and  does  believe,  that  from  preju(hce  or 
local  influence,  he  wmII  not  be  able  to  obtain  justice  in  such 
state  court,  at  any  time  before  the  final  hearing  or  trial  of 
the  suit,  ajid  file  a  petition  in  such  state  court,  offer  security 
(and  perform  certain  other  formal  acts,)  the  state  court  shall 
thereupon  proceed  no  further  in  tiie  action,  but  the  same 
shall  proceed  in  the  U.  S.  circuit  court." 

As  the  def«Midant  has  complied,  substantially  witii  all  the 
conditions  of  those  acts,  thei'e  can  be  no  doubt  this  court  has 
lost  all  legal  light  to  proceed  further  ii}  the  cause,  unless  tiie 
statute  is  itself  invalid,  because  unconstitutional.  I  am, 
tiierefore,  compelled  to  determine  that  important  question,  in 
the  first  iustance,  upon  tliis  motion  ;  and  I  do  so  tlie  more 
readily,  tiiough  with  diflidence,  for  the  reason  that  a  decision 
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liore  by  a  single  judge,  followed  by  a  trial  of  the  action  in 
this  court,  may  not  only  furnish  the  parties  with  the  only 
means  by  which  tiicy  can  obtain  the  final  judgment  of  the 
supreme  court  of  the  United  States,  upon  tlie  question,  but, 
because  the  extent  of  the  power  of  the  federal  government 
to  destroy  or  interfere  with  the  jurisdiction  of  the  couits  of 
the  several  states,  in  suits  of  this  character,  may  thereby  be 
ascertained  and  determined. 

The  federal  government  has  no  judicial  nor  legislative 
power,  except  that  which  is  conferred  upon  it  by  the  third 
article  of  the  constitution  [Ameiid'ts  to  the  U.  S.  Const  Art. 
10).  The  second  section  of  that  article  declares  that,  "the 
judicial  power  shall  extend  to  controversies  between  citizens 
of  dilferent  states;"  and,  so  far  as  concerns  the  question 
now  before  the  court,  no  judicial  power  is  given  to  the 
government  of  the  United  States  by  the  constitution,  beyond 
what  is  contained  in  those  words;  nor  has  congress  any 
legislative  authority  to  increase  such  judicial  powers.  As 
Chief  Justice  .  ]\Iarshall  well  remarked,  in  Hodgson  agt. 
PowcrhanJc,  (5  Cranch,  303),  "the  statute  cannot  extend  the 
jurisdiction  of  the  U.  S.  courts  beyond  the  limits  of  the 
constitution."  Congress,  therefore,  can  only  puss  such  laws 
as  are  necessary  for  the  purpose  of  carryiiig  tliis  p.rovision  of 
the  constitution  into  eflect. 

The  constitution,  it  will  be  seen,  gi\'es  to  every  person 
who  is,  as  between  states,  a  foreign  citizen,  the  personal 
right  or  privilege  of  having  his  controversy  witli  a  citizen  of 
the  state  in  which  the  litigation  is  had,  tried  and  detei-mined, 
at  the  option  of  such  foreign  citizen,  in  a  court  of  United 
States;  and  that  personal  privilege  is  given  to  him  for  the 
sole  and  simple  reason,  tiiat  he  is  a  citizen  of  a  state  other 
tlian  that  in  whicli  tlie  suit  is  brought,  while  his  opponent  is 
a  citizen  of  tlie  latter. 

No  special  legislation  was,  or  has  ever  been,  necessary  in 
order  to  render  that  provision  of  the  constitution  efle(;tive,  in 
so  far  as  regards   plaintiffs   in   action   who   were   citizens  of 
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states  other  than  that  in  which  they  brought  their  suits. 
For  the  constitution  did  not  confer  upon  the  U.  'S.  courts 
.the  exclusive  jurisdiction  of  suits  between  citizens  of 
different  states  {See  Delafield  agt.  State  of  Illinois,  26  Wend., 
192  ;  5.  C,  2  Hill,  161,  and  authorities  there  cited),  and  the 
judiciary  act  of  1789,  declared,  in  express  terras,  that  the 
jurisdiction  of  suits  between  citizens  of  different  states  was, 
concurrently,  in  the  courts  of  both  the  state  and  federal 
governments.  The  plaintiff,  therefore,  had  a  perfect  right  to 
bring  his  suit  either  in  the  state  or  the  federal  court  as  he 
might  see  fit. 

But  in  order  to  enable  a  defendant  thus  situated  to  avail 
liimself  of  this  constitutional  right  or  privilege,  some  legisla- 
tion was  necessary  ;  and,  accordingly,  congress  provided,  in 
the  judiciary  act  of  1789,  that  "  if  a  suit  be  commenced  in 
any  state  court  by  one  of  its  citizens  against  a  citizen  of 
another  state,  *  *  and  the  defendant  shall,  at  the  time 
of  entering  his  appearance  in  such  state  court,  file  a  petition 
therein  for  the  removal  of  the  cause  for  trial  into  the  next 
circuit  court  of  the  United  States,  offer  sufficient  surety," 
(and  do  certain  other  things),  *  *  "it  shall  be  the  duty  of 
the  state  court  to  accept  such  surety  and  proceed  no  further 
in  the  cause,  *  *  and  the  same  shall  then  proceed  in  the 
U.  S.  court,  in  the  same  manner  as  if  originally  brought  there- 
in" (1  U.  S.  Stat,  at  Large,  ^12). 

For  more  than  seventy  years  that  statute  of  1789,  was 
universally  conceded  to  contain  all  that  was  requisite  or 
proper  to  carry  the  constitutional  provision  in  this  regard  into 
effect,  and  it  still  remains  unrepealed  and  in  full  force. 

Under  it,  a  defendant,  upon  entering  his  appearance  in  the 
state  court  for  the  mere  purpose  of  transferring  the  cause  to 
a  court  of  the  U.  S.,  and  without  submitting  himself  to 
tlie  jurisdiction  of  the  former  tribunal  at  all,  is  empowered, 
on  performing  certain  formal  acts,  to  remove  the  action  into 
ft  federal  court,  if  he  elects  to  do  so. 

But  the  declaration  in  the  act  of  17S9,  that  the  jurisdic- 
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tion  of  the  state  and  federal  courts  is  concurrent  in  suits  of 
this  character,  not  only  (Urectly  autliorizes  a  claimant  to  bring 
and  maintain  an  action  in  a  court  of  his  own  state  against 
a  citizen  of  another  state,  hut  necessarily,  empowers  the 
defendant  therein  to  waive  and  relinquish  the  personal  right 
or  privilege  of  removing  the  cause,  which  the  statute  gives 
him,  and  to  interpose  his  defense  and  submit  to  the  jurisdic- 
tion of  tlie  state  court. 

In  this  case,  the  defendant  voluntarily  elected  to  and  did, 
submit  himself  and  the  subject  matter  of  the  controversy  to 
that  one  of  the  two  courts  of  concurrent  jurisdiction  which, 
it  must  be  assumed,  he  preferred,  by  putting  in  an  answer, 
trying  the  cause,  and  obtaining  a  reversal  of  the  judgment 
with  an  order  for  a  new  trial. 

This  court  has  therefore,  by  the  acts  of  both  parties  as  well 
as  by  and  under  the  act  of  J  789,  (even  if  that  was  essential,) 
become  and  is  seized  and  possessed  of  as  full,  absolute,  and 
exclusive  a  jurisdiction  of  the  action,  as  any  court  ever  lias 
of  a  controversy  before  it. 

The  question,  then,  is  not  one  touching  the  power  of  con- 
gress to  enact  such  a  statute  as  may  be  necessary  or  proper 
to  carry  into  effect  that  provision  of  the  constitution  which 
gives  a  jurisdiction  in  these  cases  to  the  courts  of  the  United 
States,  but,  whether  the  constitution  confers  upon  the  federal 
government  the  power  to  divest  a  state  court  of  its  jurisdic- 
tion, thus  acquired  and  vested  under  a  law  of  the  U.  S., 
as  weir  as  by  virtue  of  the  powers  reserved  to  the  state, 
and  so  exercised  with  the  full  consent,  acquiescence,  and 
participation  of  the  parties  tliemseives.  It  is  sufhcient  to 
say,  here  that  upon  a  careful  examination  of  the  U.  S.  con- 
stitution, I  am  unable  to  find  such  a  power. 

The  fact  that  the  defendant  has  filed  an  affidavit,  stating 
that  he  believes  he  will  not  be  able  to  obtain  justice  in  the 
state  court,  (as  is  recjuired  by  the  acts  of  lSGG-7,)  is  wholly 
unimportant.     Whatever  power  congress  has   in  such   cases 
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under  the  constitution,  is  founded  solely,  upon  the  fact,  that 
the  parties  are  citizens  of  different  states. 

I  am,  therefore,  satisfied  that,  notwithstanding  the  statutes 
of  1SG6-7,  and  the  acts  of  tiie  defendant  thereunder,  the  ac- 
tion is  still  in  this  court  and  that  the  plaintiff  is  entitled  to 
proceed  therein  to  a  judgment;  and  it  follows^  that  this  mo- 
tion must  be  denied,  with  costs. 
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N.  Y.  SUPERIOR  COURT. 
Elizabeth  A.  Cockey,  et  al,  agt.    Frederick   A.  Kurd. 

Section  401  of  ihe  Code  dues  not  anthoiize  an  application   for  a  reference  to  take 
the  deposition  ^fn-parli/  to  tiie  action  under  tliat  aeciion. 

Special  Term,  May,   1S72. 

Tins  is  an  application  on  the  part  of  the  defendant  to  set 
aside  an  order  of  reference  granted  herein  to  take  defendant's 
affidavit,  under  section  40 J    of  the  Code  of  Procedure. 

Charles  C.  Bigelow,  for  motion. 

Curtis,  J. — The  Code  provides  that,  "where  any  party 
intends  to  make,  or  appeal,  a  motion  in  any  court  cf  record, 
and  it  shall  be  necessary  for  him  to  have  the  affidavit  of  any 
person  who  shall  have  refused  to  make  tlie  same,  such  court 
ma}',  by  order,  appoint  a  referee  to  take  the  affidavit  or 
deposition  of  such  person." 

It  is  urged  by  the  defendant,  that  the  words,  any  person, 
in  the  7th  subd.  of  '^  401,  do  not  embrace  the  parties,  or  either 
of  them,  to  a  suit,  and  that  it  was  not  intended  to  apply  to 
tliem.  Section  3S9  of  the  Code  is  cited  as  expressly  limit- 
ing the  examination  of  a  party,  except  as  prescribed  in  chapter 
6th  of  the  Code.  The  plaintiffs  claim,  tliat  the  7t!i  subd.  of 
•^i  401,  was  added  by  the  legislature  in  1SG;2,  and  lias  the 
effect  of  removing  the  restriction  if  any,  in  section  3S9,  and 
that  it  was  the  intention  of  the  legislature  to  remove  all 
barriers  in  the  way  of  taking  the  depositions  of  parties  as 
well  as  witnesses,  tlius  giving  effect  to  the  prevailing  pub- 
lic sentiment  in  favor  of  removing  every  restriction. 
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I  think,  if  the  legislature  had  intended,  that  the  affidavits 
of  parties  might  be  taken  in  this  manner,  they  would  have 
clearly  expressed  it,  and  so  far  modified  the  restriction  in 
section  3S9,  that  it  would  not  apply.  While  the  right  to 
examine  an  adverse  party  in  respect  to  the  issues  in  an  ac- 
tion is  given,  it  seems  rather  to  be  the  intention  of  the  legisla- 
ture, and  was  justly,  that  it  should  be  confined  to  that,  and 
not  extended  to  motions  arising  in  the  progress  of  a  cause. 
As  a  matter  of  public  policy,  it  might  be  a  serious  question, 
how  far  a  party  should  be  subjected  to  be  examined  upon 
every  motion  that  might  be  made  in  a  cause,  for  the  purpose 
of  procuring  his  deposition  or  affidavit. 

The  views  expressed  by  the  learned  judge  in  Ilodgldn  agt. 
Attlan.  Facfi.  li.li.  Co.,  (5  Ahh.  N.  S.,  73),  appear  to  present 
the  true  interpretation  of  the  section,  and  in  accordance 
with  the  decision  in  that  case,  the  motion  of  the  defendant 
herein  to  vacate  tiie  order  of  reference  granted  to  take  the 
defendant's  affidavit,  should  be  granted,  but  without  costs  to 
either  party. 
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Mooi-i;  aut.   Pil!.sl)ii[y. 


SUPREME  COURT. 


Addison  S.  Mooke  ugt.  Amos  Pillsbuiiy. 

Where  in  an  action  for  lake  imprisonment,  the  defendant  admits  the  imprisonment, 
but  denies  that  it  was  unlawful,  and  asasecond  defense  sets  up  matter  injustitica- 
tion,  to  wliich  huter  defense  the  phiintilf  (ie7rtMr.?on  the  ground  tliat  the  facts  stated 
Jo  not  constitute  a  defense,  and  the  phiintili'tiieii  moves  to  ckaRye  tlie  j.ilace  of  tri/il 
for  the  convenience  of  witnesses  : 

Held,  that  as  the  demurrer  is  to  the  merits  of  the  action,  a  decision  upon  it  in  favor  of 
tiie  defendant  would  end  the  case,  and  the  examiiiatiou  of  witnesses  would  be 
unnecessary.     Motion  denied,  as  premature. 


Saratoga  Special  Term,  March,   1S72. 

Tins  acttiou  is  false  imprisonment.  The  defendant  by 
his  defense  admits  the  imprisonment,  bdt  denies  that  it  was 
witliout  authority,  or  unlawful.  In  his  second  defense,  the 
defendant  sets  up  matter  in  justification.  To  the  latter  de- 
fense, the  plaintiff  demurred,  on  the  ground  that  the  facts 
stated  did  not  constitnte  a  defense  to  the  action.  The  de- 
murrer is  not  to  the  form  of  the  pleading,  but  goes  to  tiie 
merits. 

A  motion  is  now  made  on  the  part  of  the  plaintiff  to  change 
the  place  of  trial  from  the  county  of  Albany  to  the  county 
of  Saratoga  for  the  .convenience  of  witnesses. 

J.  W.  EiGiiMY,  for  plainti^. 
N.  C.  jMoak,  for  defendant. 

PjOCKEs,  J. — Tlie  issue  of  law  raised  by  the  demurrer 
must  first  be  determined,  the  court  not  having  otherwise 
directed  ^Code,  sec.  251),  and  it  determined  in  favor  of  the 
defendant,  judgment  must  be  for  the  latter  on  the  entire  re- 


NEW  YORK  PRACTICE  REPORTS.      i4» 


Mooie  agr.  Pillsbury. 


3ord.  In  that  event,  the  decision  will  be,  that  the  imprison- 
ment of  the  phintiff  by  tho  defendant,  was  lawful,  and  the 
justification  of  the  latter  will  be  complete.  In  this  condi- 
tion of  the  case,  it  is  insisted  on  the  part  of  the  defendant, 
that  the  motion  to  change  the  place  of  trial  for  the  conve- 
nience of  witnesses,  is  premature ;  that  it  cannot  now  be 
known,  or  insisted  with  certainty,  that  witnesses  in  the  case 
will  be  necessary,  or  indeed,  that  any  trial  requiring  the  ex- 
amination of  witnesses  will  ever  take  place.  I  am  of  the 
opinion,  that  the  objection  is  well  taken.  The  decision  on 
the  issue  of  law,  if  in  favor  of  the  defendant  ends  the  case, 
without  the  examination  of  any  witnesses,  certainly,  until  the 
issues  be  reformed,  and  whether  this  wnll  be  desired  by  the 
party,  or  permitted  by  the  court,  cannot  now  be  known. 

As  the  case  now  stands,  it  cannot  be  asserted,  except 
hypothetically,  that  any  witnesses  will  be  needed  in  the 
case,  and  consequently  it  cannot  be  adjudged,  that  the  at- 
tendance of  any  witnesses  will  ever  be  required. 

The  motion  must  be  denied,  with  ten  dollars  costs,  but 
with  liberty  to  the  plaintift  to  renew  it  after  the  issue  of 
law  shall  have  been  disposed  of. 
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SUPREME  COURT. 

The    Town    or     Middletowx  agt.    The    Rondont    and 
Oswego  Railroad  Company,  et  al 

A  motion  to  dissolve  an,  iajnnctlon.  m:iv  be  made  hr'fore  anxiver  put  in. 

A  county  judge  lias  no  power  or  jnrisdietion.  on   gi-antini,'  an  iiijuiiciioji  ex  parte,  to 

gfiint  an  order  to  show  cause,  returnable  hefure  himself,  why  sncli  injunction  bhould 

not  he  continued. 
A  couiiti/ j ud'/e  cannot  hear  a  contested  motion  as  to  an  injunc'ion  ;   because  it  requires 

the  motion  on   notice  to  racale  .shall   he  made  before  the  court;  and  t:)  sliow  cause 

why  the  injunction  shonhi  not  be  coniiuued,  being  equivalent  to  a  notice  of  motion 

for  that  purpose,  he  has  no  jurisdiction. 
Where  a  county  judge  grants  an  ad  iuurlm  order   of  injuuclion,  witli  an  order  to 

show  cause   reini-iiable  before  hi:n  on  a  cei'tain   day,  why  sin-li  iiijiinclion   should 

n(.it  be  continued.  l)y  a  non  appearance  of  the   jiaities  Ix'foie  him  to  sliow  cause 

on  the  day  ^pecitied,  ihe  injunciion  ceases,  and  there  is  none  lo  be  vacated 
The  business  which  corporations  wei'e  ci'tated  to  cari-y  on,  is  imt  to  be   s-uspended, 

nor  are  tlieir  directors  to  be   restrained  from  the  dischaigo  of  iheir  difl'erent  duties, 

except  by  the  court  and  upon  notice. 

Albany  Special  Term,  Fehniary,    1S72. 
Motions  to  vacate  an  injunction. 

Samuel  ITand  and  Augustus   Sctioonjiaker,  Jr.,  for 
,  all  the  (lefendanfs,  except  Green  d-  Saitcrlce. 

Edward  T.  Bartlett, /or  defendants  Green  cC-  Satlerlce, 

in  sn))port  of  the  motion. 
T.  R.  Westbrook  and  F.  C.  Cantine,  for  plaintiff ,  op- 
p)Osed. 

Learned,  J. — Tliis  action  is  brought  in  belialf  of  tlie 
plaintiff  and  all  other  stockholders,  against  the  railroad  com- 
pany, its  directors,  and  IMessrs.  Green  &  Satterlee.  The  com- 
plaint alleges,  tliat  th(>  plaintiff  prosecutes  "  by  the  direction 
of"  certain  persons  who  arc  commissioners  of  the   pluintifl; 
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under  what  is  called  a  bonding  act.  It  alleges,  that  the  rail- 
road company  liave  entered  into  a  certain  contract  for  con- 
struction with  defendants  Green  &  "Satterlee,  and  it  asks  that 
this  contract  be  annulled,  and  that  both  a  temporary  and  a 
linal  injunction  begranted  against  carrying  it  into  execution. 

The  grounds  which  appear  to  be  alleged  lor  this  relief,  are 
four:  first,  that  tiie  contract  is  exorbitant ;  second,  that  it  is 
in  violation  of  an  agreement  between  the  railroad  company 
and  plaintiff;  third,  that  it  contains  a  lease  of  the  road  for 
ten  years,  and  fourth,  that  Green  &  Satterlee  are  pecuniarily 
unable  to  peribrm  their  agreement. 

The  complaint  is  verified  in  the  usual  form,  by  three  per- 
sons who  state,  that  they  are  commissioners  of  the  plaintifi.. 
It  has  attached  to  it  also,  a  verification  in  the  usual  form,  by 
a  persan  not  a  party  to  the  action,  and  also  an  aflidavit  by 
one  of  the  attorneys  as  to  the  truth  of  facts  relative  to  the- 
aforesaid  a2:reement. 

The  allegations  in  the  complaint  as  to  all  the  terms  and 
conditions  of  the  contract  are  on  information  and  belief; 
those  as  to  the  pecuniary  ability  of  Green  &  Satterlee,  are 
on  information  only. 

Upon  tliese  papers  an  injunction  was  granted  on  the  5th 
of  February,  1S72,  by  the  county  judge  of  Ulster  county,, 
the  place  of  trial,  enjoining  the  defendants  from  executing 
or  consummating  a  lease  or  sale  of  the  railroad,  its  property 
or  franchises,  or  any  part  thereof,  or  any  interest  therein  to 
Green  &  Satterlee,  or  to  any  other  person  and  concluding  as 
follows,  "  until  tiie  further  order  of  the  court  in  the  premises, 
and  you  are  hereby  further  required  to  show  cause  before  me 
at  my  oHlce  in  tiie  villuge  of  Kondont,  on  the  14th  day 
February,  1S72,  at  10  o'clock,  a.m.,  why  this  order  should 
not  be  continued." 

On  the  14th  day  of  February,  neither  plaintiff  nor  defend- 
ants appeared  (i.  e.,  in  the  legal  sense)  before  the  county 
judge,  and  no  further  order  w;is  then  or  has  since  been  made 
by  him  in  the  nuitter.  Th(^  defendants  Green  &  Satterlee, 
Vol.  XI  HI.  10 
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by  tlieir  attorneys  appearing  specially  for  this  motion,  and 
the  other  defendants,  by  their  attorneys  appearing  in  like 
manner,  now  move  to  vacate  the  injunction,  and  for  other 
relief  on  the  original  papers,  and  also  on  atlldavits  served,  and 
the  plaintiffs  read  other  affidavits  in  reply. 

Tiie  grounds  of  these  motions  are  several,  and  it  will  be 
necessary  to  examine  them  in  detail. 

Preliminarily  however,  the  plaintiffs  objects,  that  such  a 
motion  cainiot  be  made  before  answer.  This  was  a  general 
but  not  an  inflexible  rule  under  under  the  old  practice  (il/a?- 
lett  agt.  Wcyhossett  Ban!:,  1  Barb.,  217). 

But  the  language  of  section  225  which  authorizes  the  de- 
fendant to  make  the  motion  "  with  or  without  the  answer," 
has,  I  think,  established  a  different  rule. 

The  plaintiff  urges,  tliat  this  section  means  only  that  in 
making  the  motion  the  defendant  may,  or  may  not  use  the 
answer  which  he  has  served.  But  if  he  may  make  the  mo- 
tion without  using  his  answer,  what  need  is  there  of  his 
waiting  until  his  answer  has  been  put  in?  Under  the 
})resent  practice,  injunctions  are  to  be  granted  and  dissolved 
upon  aflidavits  and  it  is  only  as  an  affidavit  that  the  answer  is 
used  on  a  motion  to  dissolve.  Tliis  subject  is  so  fully  and 
clearly  discussed  by  Judge  Woodruff,  in  Fowler  agt.  Burns, 
(7  Bosk.,  G37),  that  I  need  only  refer  to  that  case.  I  do 
not  think,  that  the  preliminary  objection  can  prevail. 

The  defendants  urge,  that  the  injunction  order  is  irreg- 
ular, if  not  void,  in  that  it  requires  the.  defendants  to  show 
cause  beibre  the  county  judge.  It  is  to  be  observed  at  the 
outset,  that  an  order  to  show  cause  is  only  equivalent  to  a 
short  notice  of  motion  [Code,  §  402,  Farmcntcr  agt.  Both,  9 
Ahh.  X.  S.,  -393).  The  party  obtaining  tlie  order  is  the  moving 
partv  on  the  hearing  (New  York  ct  IfarJcm  BR.  agt.  Alayor, 
1  liut.,  -503  ;   Thompson  agt.  Erie.  BB.,  9  Ahh.,  N.  S.,  23S). 

The  hearing,  therefore,  ordered  to  be  had  before  the 
county  judge,  on  the  14tfi  of  February,  was  the  hearing  of 
a  motion  on  notice. 
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What  is  culled  an  injunction  is  expressly  an  order  {Section 
21S).  It  is  also  within  the  general  definition  {Section  400). 
An  application  for  an  order  is  a  motion  (§  401).  A 
county  judge  has  no  jurisdiction  to  hear  and  decide  a  con- 
tested motion.  His  power  extends  only  to  such  orders  as 
are  made  out  of  court  and  without  notice  {Parmenter  agt. 
lioth,  9  Ahh.  N.  S.,  3So;  liogers  agt.  McElhonc,  20  Hoic.^ 
441).  It  is  said,  on  the  part  of  the  plainiiff,  that  these 
decisions  do  not  apply  to  the  granting  of  injunction  orders. 
The  statement  of  the  doctrine  however  by  the  court  of  ap- 
peals is  not  restricted. 

The  power  of  the  county  judge,  they  say,  is  limited  to  a 
class  of  orders  which  may  be  made  without  notice,  and  to 
which  the  applicant  exhibits  a  right  so  plain  that  the  judge 
is  willing  to  grant  the  order  without  notice.  But  when  the 
case  is  not  so  clear,  the  judge  may  require  notice  or  grant  an 
order  to  sliow  cause.  The  application  then  becomes  a  special 
motion,  and  it  can  only  be  heard  and  decided  by  a  judge  of 
the  court  in  which  the  action  is  pending  {See  Farmenter  agt. 
lioth,  9.  AhJ).  N.  S.,  393.) 

In  the  case  of  injunction  orders,  a  power  to  grant  them  is 
given  by  section  218,  to  the  court,  a  judge  thereof,  or  a 
county  judge.  This  is  substantially  the  same  provision  as 
to  injunction  orders  which  is  made  general  ia  section  401 , 
subd.  3.  Section  223  provides,  that  if  the  court  or  judge 
deem  it  proper  that  the  defendant  should  be  previously  heard, 
an  order  may  be  made  to  siiow  cause. 

But  this  order  to  show  cause  is  to  be  returnable  at  a 
"  sjjecified  time  and  place ;"  not  necessarily  before  the  same 
judge.  It  must  be  at  a  time  and  place,  when  and  where  a 
contestcMl  motion  c;in  be  heard  ;  and  of  course,  before  some 
one  competent  to  hear  it.  This  section,  therefore,  does  not 
settle  tlu^  question  who  is  competent  to  hear  a  contested  mo* 
tion.  In  section  22-3,  it  is  said,  ''  if  the  injunction  be  granted 
by  the  court,  or  a  county  judge  without  notice,  the  d(!fend- 
aut,  at  any  time  before  trial,  may  apply  upon  notic  to  a  judge 
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of  the  court/'  &c.  The  {)lahitit}"  argues,  that  this  (substan- 
tially included  in  section  '32  \),  implies  that  a  county  judge 
may  grant  an  injunction  with  notice.  But  1  do  not  think, 
t.iat  this  is  the  true  meaning.  By  section  :21S,  tlie  power 
to  grant  injunction  orders  is  given  to  tliree  autiiorities;  the 
court,  a  judge  ot  tlie  court,  or  u  county  judge.  11  the  order 
should  be  granted  by  the  court,  even  without  notice,  it 
would  hardly  seem  right  that  a  judge  should  be  authorized  to 
vacate  it.  An  order  made  by  the  court  should,  of  course, 
be  vacated  only  by  the  court.  Section  225,  therefore,  limits 
the  cases  where  a  motion  to  vacate  may  be  made,  before  a 
judge  of  the  court,  to  those  in  which  the  order  was  graiJted 
by  a  judge  of  the  court,  or  a  county  judge.  And  as  a  judge 
of  the  court  may  grant  the  order  witli  notice,  it  was  neces- 
sary to  limit  tiie  cases  in  wiiich  a  motion  to  vacate  might 
be  made  to  tiiose  in  wh'ich  the  order  was  originally  made 
without  notice.  But  the  remainder  of  the  section,  by  clear  im- 
plication, siiows  that  tlie  county  judge  cannot  hear  a  contest- 
ed motion  as  to  an  injunction.  Because  it  requires  that  the 
^notion  on  notice  to  vacate  shall  be  made  beiore  the  judge 
of  tlie  court.  If  then  a  county  judge  cannot  hear  a  motion 
on  notice  to  vacate  an  injunction  order,  why  should  he  be 
allowed  to  hear  a  motion  on  notice  to  continue  such  an 
order  ?  Each  motion  brings  up  the  merits  similarly  ou  a 
hearing  of  botli  sides.* 


'  Is  tliere  any  provision  in  the  Code,  prohibiting  a  county  judge  from  grunting 
un  injunction  on  notice  ?  Or  from  iiearing  the  facts  on  both  sides,  before  granting  it. 
An  answer  to  these  quesiions.  atiiruiativeiy  or  negatively,  would  seem  to  settle 
iiie  qi>estion  of  his  jurisdiction  accordingly,  to  hear  contested  motions  on  injunctions. 

The  power  to  grant  injunctions  is  given,  by  section  2[S  of  the  Code,  to  ihe  court, 
a  judge  tiiereof,  or  a  cou.ity  judge,     ilere  is  tlie  power  given  in  express  terms. 

By  section  2;;3  it  is  provided  tliat  ii  tlie  court,  or  judge,  deem  it  proper  tliat  the 
defendant  should  be  previously  lieard,  an  order  may  be  made  to  show  cause,  re- 
lurnable  at  a  specified  time  and  place,  &,c.  Is  there  any  im[ilication  that  this  order 
to  sliow  cause  muy  not  be  made  by  a  county  judge !  Not  any.  Is  there  any  im- 
plication that  the  ordercannot  be  made  returnable  before  the  county  judge  !  Not  any, 
but  the  contrary. 

if,  as  is  supposed,  this  order  to  show  cause,  being  equivalent  to  a  short  notice  of 
motion,  deprives  the  county  judge  of  jurisdiction  to  hear  the  matter  ou  the  return 
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It  appears  to  me,  therefore,  that  the  decision  in  Parmentcr 
agt,  Ruth,  applies  to  injunction  orders.  It  follows  from  this, 
that  the  county  judge  had  no  jurisdiction  to  hear  the  motion 
which  he  required  the  defendants  to  oppose  before  him  on 
the  14th  of  February. 

If  they  had  appeared  and  opposed  as  they  were  required 
to  do,  and  lie  had,  on  that  daj^,  upon  such  heai'ing,  made  an 
order  continuing  the  injunction,  such  order  would  have  been 
void  for  want  of  jurisdiction.  And,  in  like  manner,  if  the  de- 
fendants had  failed  to  appear,  and  the  plaintitls  on  proof  of 
notice  and  on  the  defendants'  default,  had  taken  an  order 
continuing  the  injunction,  that  also  would  have  been  void. 

The  question  then  arises,  is  the  order  granted  by  the  county 
judge  restraining  the  defendants  still  in  force.  The  language 
of  tliis  order  restrained  the  defendants  until  the  further  order 
of  the  court,  and  at  the  same  time  required  them  to  show 
cause  why  the  order  should  not  be  continued.  Supposing 
for  tlie  present,  that  a  county  judge  has  authority  to  hear  a 
contested  motion,  then  if  tiie  plaintiffs  liad  failed  to  appeal* 
on  the  return  day,  tlie  defendatits  could  not  have  brougiit  on 
or  opposed  the  motion  for  a  continuance  of  the  order.  Tliey 
might  have  had  costs  tor  [)laintiff''s  failure  to  bring  on  tlie 
motion,  but  they  would  have  had  no  power  to  bring  on  tiie 
iiiotion  themselves.  The  motion  was  to  be  made  by  the 
plaintiffs  for  a  continuance  of  the  injunction  order;  and  they 

day,  t  deprives  liiin  of  ilie  power  to  (/rani  Uu  inJM,)uUio».,  given  by  section  218.  For. 
lieii  ri-iiieiiilic-re<i,  we  are  Biili  Oil  ilie  subject  of  ilie  power  of  a  "County  judge  lo  (/raiU 
Hii  iiijiiticiioii. 

Again,  seclion  i?25  provi<ie8,  that  "  if  tiie  injunction  lie  granted  by  the  court  or  a 
fiiuuiy  judge  without  notice,  the  (let'endaiit,  at  any  time  l>ef(ire  trial,  may  apply  uikui 
notice  to  a  judge  of  the  court,"  &c.  Here  id  a  plain  recognition  ot  the  [Kiwer  of  the 
coinity  judice  to  gmnt  an  injuuction,  will)  or  without  notice. 

It  Jitter  this  array  of  btatute  aiilhoriiy  giving  county  judges  jurisdiction  to  grant 
iiijuiiclicniB  upon  notice,  llie  provisionn  of  the  Code  that  an  order  To  «liow  cause  in 
only  eqnivalc'Ut  to  a  siiort  notice  of  nuxion  (^  402);  that  an  injunction  i«  expressly 
called  an  order  ($  iil8) ;  it  being  also  within  the  geiieral  detiniiion  ($  400) ;  an  &\>- 
plication  for  an  order  is  a  motion  ($  '101 )  ;  and  a  county  judge  has  no  jurisdiction  to 
hear  and  decide  a  contested  (notion;  nhonld  he  held  to  override  the  statute  on  iu- 
junctiuiis,  it  would  appear  on  the  part  of  tiie  JegislaXure  a«  little  leue  iliau  trilling 
with  the  jurisdicii«u  of  a  judicial  officer. — iiEf. 
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only  could  bring  it  on.  If,  therefore,  the  proper  construc- 
tion of  an  order,  such  as  tiiat  of  February  5tli,  is  that  the 
injunction  is  to  continue  until  it  is  vacated,  tiien  the  plain- 
titls,  by  neglecting  to  bring  on  the  motion  to  continue  the 
order,  can  make  the  injunction  permanent.  That  part  of 
the  order  rciquiring  tiie  defendants  to  show  cause  becomes 
meaningless.  IJy  such  an  order  Ihe  plaintiff  gives  a  short 
notice  of  motion  to  continue  an  injunction.  Is  it  reasonabk^ 
to  construe  the  order  to  mean,  that  if  the  plaintiff  fails  to 
bring  on  and  obtain  a  continuance  of  the  injunction,  still  the 
injunction  is  continued  by  the  plaintiff's  neglect.  If  this 
be  the  construction,  it  v^'ould  be  best  for  the  plaintilf  nevej- 
to  appear  on  the  retui'n  day.  And  again  if  the  injunction 
continues  witliout  any  furtlier  action  of  the  plaintiflj  why 
should  he  give  notice  of  a  motion  to  continue  it  'I  This 
very  notice  of  motion  implies  tiiat,  unless  then  continued  by 
order  of  the  court,  the  injunction  will  cease  to  be  in  force. 
It  seems  to  me,  therefore,  that  the  further  order  of  the  court 
mentioned  in  the  order,  has  reterence  primarily  to  an  order 
to  be  made  on  the  return  day,  and  that  tiie  order  granted 
on  the  5th  of  February,  was  in  its  real  effect,  like  an  order 
under  section  223  providing  for  an  ad  interim  restraint  until 
the  defendants  coiild  be  heard.  This  is  a  case  in  wiiich  the 
judge  might,  with  great  propriety,  deem  it  proper  that  the 
defendants  should  be  heard  before  granting  the  injunction, 
and  yet  miglit  restrain  them  meantime  as  is  provided  in  tliat 
section.  The  importance  of  the  case,  the  magnitude  of  the 
interests  involved,  and  tiie  difficulty  of  the  questions  ai'ising 
would  naturally  make  any  judicial  officer  wish  to  liear  butli 
sides  before  granting  an  order  which  might  be  very  injurious. 
An  injvmction  order  should  not  be  strained  beyond  the  neces- 
sity of  the  case.  If  the  proper  object  could  be  accomplished 
by  an  ad  interim  restraint  until  the  hearing  of  botii  sides, 
tliis  is  the  safer  and  wiser  construction.  I  am  aware,  that  in 
Kellij  agt.  Jerolcmnn  (7  Jioht.,  15S),  the  superior  court  at 
special  term  denied  a   motion  by  the  plainthl'to  continue  au 
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injunction,  holding  that  the  order  contmued  itself.  The  ob- 
jection was  not  taken  by  the  counsel  on  the  hearing.  And  it 
is  to  be  observed  that,  in  that  case,  the  judge  practically,  by 
his  decision,  refused  to  hear  the  defendants'  objections  to  the 
injunction.  Pie  held  in  effect,  that  no  such  motion  could  be 
made;  that  the  injunction  was  permanent,  and  tliat  the  dt- 
fendant  could  be  relieved  only  on  a  motion  to  vacate. 

I  think,  tliat  this  decision  cannot  now  be  followed.  For 
rule  94  ha^  provided  especially  for  such  a  motion  as  that 
which  was  then  before  the  court ;  and  that  rule  does  not 
mean  that  the  judge  shall  do  nothing  on  the  return  day.  Ou 
the  return  of  an  order  to  show  cause  why  an  injunction 
should  not  be  contim^ed  in  force,  if  both  parties  appeared  and 
the  judicial  officer  had  jurisdiction,  he  would  not  now  refuse 
to  hear  the  views  of  both,  and  to  decide  accordingly ;  con- 
tinuing the  injunction  or  refusing  to  continue  it,  as  he  saw 
good  cause. 

There  is  another  consideration  which  tends  to  show,  that 
the  order  granted  on  the  5th  of  February,  must  be  construed 
as  an  ad  interim  order  only.  The  object  of  rule  94  was 
plainly  to  restrict  the  practice  of  granting  permanent  orders 
of  injunction  ex  parte.  It  intends,  therefore,  to  provide  that 
an  ex  parte  injunction  order  shall  be,  for  the  most  for  ten 
days,  and  that,  within  that  time,  the  plaintiff  shall  make  good 
Ids  right  to  a  continuance  of  the  injunction,  after  giving  the 
defendant  an  opportunity  to  oppose.  If  the  construction 
claimed  by  the  plaintiff  is  to  stand,  then  rule  94  is  utterly 
valueless.  For  the  plaintiff  has  only  to  neglect  to  appear  on 
the  return  day,  and  by  that  neglect  his  injunction  remains 
permanent. 

Or  he  may  appear  and  refuse  to  bring  on  the  motion  to 
continue,  and  then  the  same  result  is  acconiplislied.  Such 
was  the  course  of  the  plaintifis  in  this  case.  They  did  not 
appear  (legally)  on  tlie  return  day,  and  their  non-appearance 
was,  (as  they  claim),  as  effective  as  the  most  powerful  ar- 
gument in  tile'"  behalf  could  have  been.     I  am  aware  of  the 
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ditticulties  which  may  arise  in  harmonizing  section  21 S  and 
section  401,  subd.  4  of  the  Code,  rule  40,  paragraph  2, 
and  rule  94  and  the  decision  in  Parmenter  agt.  liotli  y  but  it 
is  not  necessary  to  consider  those  difficulties  here. 

For  these  reasons,  I  am  of  the  opinion  that  the  order 
granted  by  the  county  judge  on  the  5th  ot  Februaiy  was 
only  an  ad  interim  order  and  that,  as  the  injunction  was  not 
continued  on  the  14th,  it  has  ceased  ;  and  tiiat  there  is  now 
no  injunction  to  be  vacated. 

Witii  these  views,  it  is  unnecessary  for  me  to  examine  the 
merits  of  the  motion. 

But  perhaps  one  further  point  should  be  considered.  The 
defendants  urge  that  the  injunction  order  was  void  under 
section  224  of  the  Code,  and  chap.  171,  laws  of  1S70.  Ey 
these  provisions  an  injunction  to  suspend  the  general  and 
ordinary  business  of  a  coi"poration  can  be  granted  only  by 
the  court  and  on  eight  days  notice.  Now,  these  pi'ovisions 
are  not  a  limiration  as  to  the  grounds  upon  which  a  party 
may  be  entitled  to  an  injunction ;  but  only  as  to  tiie  tribunal 
which  shall  grant  it,  and  the  notice  on  which  it  shall  be  had. 
They  assume,  that  sometimes  an  injunction  may  properly  be 
granted  to  suspend  the  general  and  ordinary  business  of  a  cor- 
poration ;  but  require  that  it  be  granted  by  the  court. 

In  examining  what  is  meant  by  an  injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation,  some 
points  are  to  be  observed.  The  statute  of  limitation  as  to 
the  power  to  grant  injunctions  may  apply.  1.  Although 
the  injunction  does  not  contain  the  words  "general  and  or- 
dinary business."  2.  Although  it  suspends  only  a  part  of 
such  business.  3.  Although  the  corpoi'ation  is  acting  ille- 
gally in  respect  to  the  general  and  ordinary  business  which 
is  sought  to  be  restrained.  4.  Although  the  corporation  lias 
the  po^Tir  to  carr}^  on  such  business  in  some  manner  other- 
wise than  that  which  is  sought  to  be  restrained. 

In  the  present  case,  the  complaint  sets  forth,  that  a  con- 
tract has  been   made  by  the  company   with  two  of   the  de- 
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fendants  for  the  construction  of  the  road,  and  tliat  this  con- 
tract includes  a  leasing  of  the  road  to  those  contivictors ;  and 
the  complaint  asks  an  injunction  against  carrying  this  contract 
into  eflect. 

The  injunction  order  which  was  granted,  does  not,  in 
terms,  confine  itself  to  restraining  the  carrying  that  contract 
into  effect ;  but  it  forbids  the  leasing  or  selling  any  part  of 
the  property  of  the  company  to  any  person.  It  goes  far  be- 
yond any  matters  alleged  to  have  taken  place,  or  even  to  be 
threatened. 

There  are  no  allegations  on  which  to  base  such  a  sweep- 
ing restriction.  The  company  could  not  sell  a  worn-out  rail 
without  violating  the  injunction;  if  the  language  is  to  be 
construed  literally.  And  the  injunction,  in  its  literal  con- 
struction, seems  to  me,  in  effect,  to  suspend  the  general  and 
ordinary  business  of  the  corporation. 

The  injunction  ought  to  have  been  confined  in  words  to 
the  contract  set  forth  in  the  complaint.  But  even  giving  it 
that  construction,  it  is  then  a  restraint  on  the  corporation 
from  carrying  out  a  certain  contract  for  the  construction  of 
their  road.  Is  not  the  building  and  equipping  of  a  road  a 
part  of  the  general  and  ordinary  business  of  the  railroad 
company  I  Whether  or  not  they  can  lawfully  do  this  by  the 
means  which  they  propose  to  adopt,  I  do  not  inquire.  Per- 
haps they  can  build  it  in  some  other  way  better  and  more 
profitably.  But  the  building  of  the  road  is  their  ordinaiy 
business;  and  to  do  that  ^ordinary  business,  they  make  the 
contract  which  is  enjoined.  I  do  not  say  thAt  it  is  legal  or 
not.  Nor  do  I  say  whether  or  not  they  should  be  enjoined 
from  the  means  by  vvliich,  according  to  the  complaint,  they  are 
undertaking  to  build  their  road.  Even  assuming  that  tiie  in- 
junction is  one  which  the  proper  authority  ouglit  to  grant ; 
Ktill,  as  I  think,  it  suspends  part  of  the  general  and  ordinary 
business  of  the  company. 

The  legislature,  ovviui;  to  events  wl)ich  are  well  known, 
has  thought  best  to  protect  corporations,  as  to  their  general 
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and  ordinary  business,  from  ihjunctioiis  granted  ex  parte  and 
out  of"  comi.  The  same  act,  in  like  manner,  limits  the 
power  of  granting  an  injunction  to  restrain  any  dii'ector  from 
the  performance  of  his  duties  as  such. 

And  this  [jresent  injunction  comes  within  tliat  limitation 
also.  It  cannot  bo  said,  tliat  because  this  injunction  res- 
trained tiie  directors  from  an  alleged  violation  of  duty,  there- 
fore, the  act  does  not  apply.  For  all  injunctions,  in  sucii 
cases,  are  to  restrain  supposed  violations  of  duty.  And  no 
such  absui'dity  was  intended  as  that  a  county  judge,  ex  parte, 
might  prohibit  violations  of  duty  in  a  director,  but  only  a 
court  on  uotice  could  prohibit  a  director  from  doing  his  duties 
properly.  Kor  do  I  think,  that  it  can  reasonably  be  said, 
that  this  provision  refers  to  a  complete  prohibition  of  a 
director  from  performing  any  of  his  duties. 

Otiierwise,  by  an  ex  parte  injunction  out  of  court,  a 
director  could  be  prohibited  from  performing  all  his  important 
duties  leaving  him  free  to  discliarge  some  that  were  unim- 
portant. 

Thus,  the  evil  against  which  this  legislative  act  was  aimed, 
might  be  revived. 

All  who  remember  the  history  of  railroad  litigation  with- 
in the  few  years  past,  will  acknowledge  the  wisdom  of  the 
legislature  in  protecting  corporations  and  their  officers  from 
ex  parte  interference  by  injunctions.  And  in  using  the  Ian-' 
guage,  "general  and  ordinary  business,"  it  appeal's  tome, 
that  they  intended  to  make  tlii^  protection  broad.  Thus, 
the  business  which  corporations  were  created  to  carry  on,  is 
not  to  be  suspended,  nor  are  their  directors  to  be  restrained 
from  the  discharge  of  their  official  duties,  except  by  the  court 
and  u[)on  notice. 

It  is,  therefore,  proper  that  the  injunction  order  although 
it  has  expired,  should  be  set  aside  as  contrary  to  these  pro- 
visions, with  costs  to  the  defendants. 
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The  Teustees  of  the  Village  of  Canajoharie  agt.  Ed- 
munds Buel. 


An  action  cannot  be  snetained  by  tlie  trustees  of  a  village  against  an  individual  upon 
A  resolution,  tlioiiirh  called  an  ordinance  passed  by  them,  imposing  a  penalty  on 
the  defendant  of  $05,  for  a  failure  to  remove  an  awning  over  the  sidewalk,  in 
front  of  bis  store,  where,  within  tlie  meaning  of  the  village  charter,  ordinances 
must  he  general  and  not  special  only,  imposniga  penalty  ou  a  single  individual. 


Third  Judicial  Department,  Albany  General  Term,  March, 
1872. 

Before  Miller,  P.  J.,  Potter  and  Balcom,  JJ. 

Appeal  by  plaintiffs  from  a  judgment  of  the  Montgomery 
county  court,  reversing  the  judgment  oi  a  jusLice  of  the 
peace. 

H.  DuNKEL,  for  plaintiffs,  j 

D.  S.  MoRiiELL,  for  defendant. 

By  the  court,  I^alcom,  J. — The  resolution  of  the  trustees 
of  the  village  of  Canajoharie,  on  which  'this  action  was 
Vjrought,  recited  that  complaint  'had  been  made  to  the  board 
of  trustees,  "  that  the  awning  of  Edmunds  Buel,  situated 
over  and  across  the  sidewalk  in  front  of  the  store  in  Church 
street,  now  occu[)ied  by  him,  is  a  nuisance.  Therefore, 
resolved  and  ordained  that  the  said  Edmunds  Buel  be  and  he 
is  hereby  required  to  remove  said  awning  out  of  said  street, 
within  forty-eight  hours  after  serving  a  cojiy  of  this  ordin- 
ance on  iirm,  under  a  penalty  of  twenty-five  dollars,  hereby 
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imposed  on  liiin  for  failure  or  neglect  to  comply  witli  this 
ordinance." 

This  is  not  such  an  ordinance  as  the  trustees  of  the  vilhige 
of  Canajoharie  were  authorized  to  make.  It  was  a  njci'c 
resolution,  tiiough  called  an  ojdinaiice,  imposing  a  penalty, 
in  the  nature  oia  fine  on  tiie  defendjuit,  of  S2-3,  for  a  failure 
or  neglect  to  remove  his  awning  within  forty-eight  hours 
after  st'rvice  of  a  copy  of  the  resolution  on  him.  Calling  the 
resolution  an  ordinance  did  not  make  it  an  ordinance.  Or- 
dinances, within  the  meaning  of  the  plaintiffs'  ciiarter,  must 
be  general  and  not  special  only,  imposing  a  ]3enalty  on  a 
siniile  individual. 

The  awning  was  not  shown  to  be  a  nuisance,  or  to  be  an 
obstruction  in  Church  street,  or  on  the  sidewalk.  It  was 
over  the  sidewalk  ;  and  at  the  most,  was  only  an  encroach- 
ment on  the  sidewalk  or  street. 

As  there  was  no  general  ordinance  respecting  awnings,  the 
remedy  of  the  plaintiffs  for  tiie  encroachment  on  Church 
street,  by  the  defendant's  awning,  was  under  the  statutes 
respecting  encroachments. 

The  judgment  of  the  justice  was  correct,  and  the  county 
court  erred  in  reversing  it. 

It  follows,  that  the  judgment  of  the  county  court  should 
be  reversed,  and  that  of  the  justice  affirmed,  with  costs.  So 
decided. 
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N.  Y.  SUPERIOR  COURT. 
Morris  Raphelsky  agt.  James  Lynch,  sheriff. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  may  ba 
made  and  grauied  after  judgment  Jiiial  entered  in  the  action. 

Such  a  motion  will  be  gran;ed,  where  it  appears  from  tlie  papers  used  on  the  motion 
that  the  newly  discovereci  evidence  is  material  to  the  i«.-ue  ;  that  it  goes  to  the 
merita  of  tlie  action;  that  it  is  not  cumulative  ;  tliat  it  overthrows  the  plaintiff's 
claim  upon  which  he  recovered,  and  shows  the  suit  to  be  a  conspiracy,  conceived 
in  fraud  and  maintained  by  perjury.  And  that  the  evideuce  was  not  discovered 
autil  afiei  the  trial. 

General  Term,  December,   1871. 

He/ore  Barbour,  Ch.  J.,  McCunx  ajid  Jones,  J  J. 

A,  J.  Vanderpoel,  for  defandant  appellant. 

The  defendant,  on  or  about  the  7th  day  of  February,  18G4, 
seized  fifty  cases  of  leaf  tobacco,  under  and  by  virtue  of  several 
writs  of  attachment  duly  issued  out  of  the  supreme  court 
against  the  property  of  William  Salamon. 

At  tlie  time  the  said  projierty  was  so  seized,  it  was  on 
storage  with  G.  Merle's  Son  &  Co.,  No.  291  Water  street, 
and  they  had  given  their  receipt,  dated  December  22,  18G3, 
stating  that  .said  fifty  cases  was  received  on  storage  by  them 
''from  Mr.  James  Parker,  and  subject  to  the  production  of 
this  receipt." 

The  receipt  at  the  time  of  the  trial  bore  tiiese  indorsements  : 
"Jaines  Parker  to  J.  Cooper,"  "John  Cooper,"  "  Piiilip 
Franklin  ;"  and  the  plaintiff  chiims  to  have  purchased  the 
tobacco  from   Franklin  and  received  the  receipt  from  him. 

.Jaincs  I'avker,  tlie  first  iiidor.ser,  was  sworn  as  a  witness 
in    plaintiff's    behalf    on    tiie    trial,    and    testified     that     he 


158  NEW  YORK  PRACTICK  REPORTS. 


li;i|ilieL-ky  a,m.   Lyiicli. 


"never  owned  the  tobacco;  it  belonged  to  William  Salaniori. 
Jolni  Coojier  was  his  clerk."  "  I  was  acting  tor  Salanion" 
'*  jNlr.  iSalanion  told  nie  to  take  the  tobacco  to  ^lerle  &  kSons." 
'^1  don't  know  what  tlie  tobacco  sold  ibr  ;  Coopei"  sold  it." 

John  Cooper,  tiie  second  indorser,  did  not  testify  on  the 
trial. 

Philip  Franklin,  the  third  indorser,  testified  that  he  pur- 
chased the  tobacco  I'rom  Cooper  and  sold  it  to  the  plaintiff", 
and  transferred  the  warehouse  receipt  to  hiin  by  indorsing 
and  delivering  it.  A  bill  of  the  tobacco  from  Franklin  to 
the  plaintiff",  dated  January  4,  1S64,  was  produced,  and 
Franklin  testified  that  the  plaintiff  paid  for  it  at  the  time  of 
the  purchase. 

On  his  cross-examination  he  testified  that  Cooper  first  came 
to  him  about  the  tobacco  on  Saturday,  January  2,  and  he 
told  Cooper  he  would  find  out  on  Monday,  wliether  lie  coidd 
iind  a  customer  for  it  or  not.  That  he  saw  the  plaintiif  the 
same  day  about  it,  and  before  he  purcluised  if  trom  Cooper, 
the  plaintiff"  had  agreed  to  take  the  tobacco.  That  he  gave 
Cooper  a  S~,OUO  due  bill  to  be  redeemed  the  next  day,  and 
received  from  the  plaintitf  three  checks  on  the  Park  Pank — 
one  for  $500,  one  tor  SSOO,  and  one  for  $2,000 — and  that  he 
redeemed  his  due  bill,  held  by  Cooper,  witli  tlie  S2,000  clieck. 

The  plaintitf  was  sworn,  and  testified  that  he  purchased 
the  tobacco  from  Franklin,  January  4,  and  paid  for  it  in  tlu'ee 
checks  dated  that  day,  on  tlie  Park  Pank,  tor  S2,000,  S800, 
and  8-500,  and  the  balance  in  cash  ;  that  he  had  not  tliat 
amount  of  cash  in  the  bank  at  the  time,  and  wanted  some 
little  time  to  make  it  up,  and  told  Franklm  he  must  not 
■|)resentthe  cliecks  inniiediately.  He  further  testifies  tliat  he 
received  tlie  warehouse  receipt  at  the  same  time  indorsed  by 
Franklin  ;  that  he  did  not  tiien  know  Salamon,  Parker  or 
Cooper,  and  did  not  know  that  Salamon,  or  an\one  else,  but 
Franklin  was  the  owner  of  the  tobacco  or  warehouse  receipt. 
He  also  testifies  that  he  had,  pei'haps  $1,000  in  money  in 
the  Park  Pank,  and  820,000  of   7.30s   deposited   there,  but 
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that  he  could  not  draw  against  the  7.30s  without  making 
some  arrangement  with  the  cashier. 

Theodore  P.  Cornwell,  from  the  Park  Bank,  testified  .that 
on  the  Gth  of  January,  1SG3,  the  plaintiff' had  S93G  50  to  his 
credit  in  the  bank,  and  about  tiie  same  amount  on  the  4th  ; 
that  there  was  no  deposit  of  money  or  check  until  January 
IGth,  when  plaintiff'  made  a  deposit  of  So, 000  ;  that  liis 
check  for  $500  was  paid,  January  19,  to  P.  Franklin  or  order; 
the  check  for  $S00  was  paid  January  20,  to  P.  Franklin  or 
order;  and  the  check  for  S2,000  was  paid  February  5,  18G4, 
to  P.  Franklin  or  bearer.  He  also  testified  that  the  credit 
for  $20,000  in  7.30s  bonds  entered  in  plaintiff" 's  bank  booiv 
under  date  of  September  30,  1SG3,  was  in  the  handwriting 
of  the  collection  and  discount  clerk  of  the  bank. 

The  defendant,  by  his  own  witnesses,  and  by  the  cross-ex- 
amination of  the  witnesses  for  the  plaintiff',  showed  on  the 
trial,  that  in  1SG3,  the  debtor,  William  Salamon,  was  a 
wholesale  and  retail  dealer  in  tobacco  and  segars  in  Pliiladel- 
phia ;  that  he  closed  up  his  business  there  in  a  summary 
manner  the  latter  part  of  December,  18G3,  and  absconded  ; 
tiiat  he  came  to  New  York,  and  from  New  York  went  to  St. 
Catharine's,  Canada,  before  January  1,  1SG4,  in  order  to 
escape  fi'oni  his  creditors  ;  that  he  was  indebted  in  a  large 
amount,  and  had  purchased  merchandise  during  the  month 
of  December,  for  which  he  had  not  paid. 

That  Parker  and  Mrs.  Salamon  went  to  St.  Catharine's  and 
joined  William  Salamon  in  January,  1SG4,  and  that  Cooper 
was  there  also. 

The  manipulation  of  the  goods  before  they  were  stored 
with  ^[erle  &  Co.  also  showed  a  fraudulent  intent  to  keep 
from  creditors. 

The  plaintiff"  sought  protection  under  the  statue  making 
warehouse  recei[)ts  n(!gotiable,  and  claiuKMl  to  be  an  innocent 
hona  fid",  purchaser  of  th(?  property  befon;  tiie  seizure  by  the 
defendant.  The  detend.mt  had  no  evidence  to  produce  on 
the  trial  to  show  tiiat  the  alleged  transfer  to  the  plaintiff  did 
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not  occur  on  tlie  4th  of  January,  as  testified  to  by  him  and 
by  Fiaiiklin. 

A  verdict  was  rendered  in  plaintiff's  favor,  and  judgment 
was  rendered  tliereon  against  the  defendant  on  the  i20th  day 
of  October,  1S70. 

In  January,  1S71,  the  defendant  ascertained  the  testimony 
of  Frankhn  and  of  the  plaintiff',  given  on  the  trial,  was  false  ; 
tijat  there  was  iiever  any  sale  of  the  tobacco  to  the  plaintiff, 
and  that  the  alleged  sale  was  concocted,  and  the  bill  of  sale 
made  out,  and  the  wareliouse  receipt  indorsed  to  the  plain- 
tiff after  the  defendant  had  attached  tlie  property,  and  that  he 
could  establisli  tliese  facts  by  Annie  Salamon,  James  Parker 
and  John  Cooper. 

The  defendant  accordingly  obtained  from  Annie  Salamon 
her  affidavit,  setting  forth  that  she  was  tiie  wife  of  William 
Salamon,  and  camo  to  New  York  from  Philadelphia  on  the 
2()th  of  December,  ]SG3  ;  that  soon  after  her  arrival  James 
Parker  delivered  to  her  the  warehjuse  receipt  mentioned  ; 
that,  in  addition  to  the  fifty  cases  of  leaf  tobacco  mentioned 
in  that  receipt,  there  was  plug  tobacco  and  segars  in  New 
York,  belonging  to  lier  husband  ;  that  she  was  introduced  to 
Frankhn,  and  at  his  request  she  hired  a  store  in  liis  name  in 
Brooklyn,  and  placed  the  plug  tobacco  and  segars  there  for 
sale  in  his  name  on  January  1,  1854 ;  that  she  also  delivered 
to  him  the  said  warehouse  receipt  for  safekeeping,  and  after- 
wards at  his  request,  procured  James  Parker  to  indorse  it; 
that  Franklin  started  for  Canada,  to  see  lier  husband,  on  the 
evening  of  January  G,  she  giving  him  SIO  towards  defraying 
liis  expenses  ;  that  after  Franklin  left  for  Canada,  she  called 
on  Mrs.  Franklin,  and  inquired  about  the  receipt,  and  Mrs. 
Fraid\lin  took  it  from  the  drawer  and  showed  it  to  !ier  and 
told  her  it  was  all  right ;  that  before  Franklin  returned  to 
New  Yoi'k,  and  on  January  10,  she  and  James  Parker  started 
for  Canada,  wliere  they  found  her  husband  at  St.  Catharine's, 
and  she  returned  to  New  York,  about  the  middle  of  January, 
and   was  then  informed   by   Franklin,  that  the  tobacco   had 
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been  attached  by  the  defendant,  but  that  he  (Franklin)  still 
had  the  warehouse  receipt ;  that  one  Win.  L.  Flalieitj,  came 
from  Canada  to  aid  her  in  looking  after  the  property,  and 
that  Flaherty  and  Franklin  arranged  to  commence  a  suit 
against  defendant  for  said  property  in  the  name  of  tliis  plain- 
tiff, and  plaintiff  agreed  to  pay  Flaherty  $1,200  out  of  the 
sum  recovered. 

Defendant  also  obtained  the  affidavit  of  James  Parker^ 
corroborating  Annie  Salamon,  and  stating  that  he  indorsed 
the  receipt  January  6th,  at  the  request  of  Franklin  and  Mrs. 
Salamon  ;  that  there  was  no  other  indorsement  on  it  at  the 
time,  and  that  he  saw  it  in  Mrs.  Franklin's  possession  after 
Franklin  had  left  for  Canada,  on  the  occasion  testified  to  by 
Annie  Salamon. 

Defendant  also  obtained  the  affidavit  of  John  Cooper  tO' 
the  same  effect,  and  setting  forth  that  there  was  no  sale,  or 
pretended  sale,  of  the  leaf  tobacco  until  after  IMrs.  Salamon 
and  Franidin  returned  from  Canada,  and  after  it  was  attached; 
"  then  in  order  to  have  everything  bona  fide,  Franklin  had  a 
bill  of  fjale  of  the  said*  tobacco  from  William  Salam>on  to  de- 
ponent made  out,  and  induced  deponent  to  sign  a  note  for  the- 
amount,  or  about  the  amount  of  the  bill  ;  that  said  Franklin, 
also,  at  the  same  time,  made  out  a  bill  of  sale  of  said  tobacco^ 
from  deponent  to  iiim  (Franklin  ;)''  that  both  of  said  bills  of  < 
tobacco  were  dated  back  some  ten  or  twelve  days  tu  bring 
the  transaction  prior  to  the  issue  of  the  attachments,  and,, 
after  the  said  papers  were  completed,  Parker  indurs«,'d  the 
warehouse  receipt  at  the  request  of  Franklin  ;  on  that  same 
day,  Frankhn  told  Parker  tliat  he  would  procure  a  ])orson  tO' 
claim  the  tobacco,  as  it  was  better  his  (Franklin's)  name 
should  not  appear. 

Upon  tiicse  three  affidavits,  and  defendant's  own  affidavit,, 
setting  forth,  among  other  things,  that  all  of  said  facts  had) 
been  discovered  by  him  since  the  trial,  and  that  it  was  im- 
])Ossible  for  him  to  iiave  ascertained  the  facts  befon?  said  trials 
and  other  papers  set  forth  in  the  priiiteil  case,  the  defendant 
Vol.   XLILL.  11 
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gave  notice  of  motion  for  a  now  trial,  upon  tlie  ground  of 
newly  discovered  evidence,  which  motion  was  adjourned  from 
time  to  time  to  April  27,  1S70. 

Pending  tliis  motion,  the  attorneys  for  the  defendant  ob- 
tained an  order  to  show  cause  why  the  judgment  should  not 
be  opened,  so  far  as  to  allow  defendant  to  make  the  said  mo- 
tion tor  a  new  trial  •  and  upon  the  return  of  said  order,  alter 
hearing  tlie  partiee,  the  court  (Spencer,  J.,)  gave  defendant 
leave  to  make  such  motion  for  a  new  trial,  and  opened  and 
set  aside  said  judgment  so  far  as  to  enable  defendant  to  make 
it.  The  motion  for  a  new  trial  came  on  to  be  heard  before 
MoNELi.,  J.,  on  the  25th  day  of  April,  1S70,  and  was  denied. 
From  the  order  denying  said  motion  the  defendant  appealed 
to  the  General  Term.  The  reasons  given  by  Mr.  Justice 
MoNELL,  for  his  decision  are  set  forth  at  fols.  222  to  233  of 
the  case. 

The  order  opening  the  judgment  was  overlooked  by  Mr. 
Justice  MoNELL,  at  the  time  he  decided  the  motion,  and  upon 
his  attention  being  afterwards  called  to  that  order,  he  stated 
that  he  had  overlooked  it,  but  the  papers  were  in  manuscript, 
and  he  said  he  did  not  want  the  trouble  of  going  over  them 
again,  and  would  let  the  order  denying  the  motion  stand,  pro 
forma,  and  the  defendant  could  bring  the  matter  up  in  tlie 
.general  term. 

I.  Tlie  practice  adopted  by  the  defendant  in  applying  to 
have  the  judgment  opened,  and  for  leave  to  make  the  motion 
for  a  new  trial,  was  authorized  by  and  was  in  accordance  with 
the  decision  of  this  court  in  the  case  of  Stilivell  agt.  Sta2)lcs, 
(4  Itobt.  639). 

A  court  possesses  an  inherent  power  over  its  own  judg- 
ments, and  can,  where  justice  requires  it,  vacate  a  judgment 
in  order  to  relieve  a  party  from  technical  difficulty  (WooDRtJFK, 
J.,  in  Court  of  Appeals;  Folger  agt.  Ftf^hur/h,  41  N.  Y.,  230). 

II.  Even  if  the  judgment  had  not  been  opened  by  pre- 
vious order,  the  court  should  have  heard  and  decided  the  mo- 
tion upon  the  merits  (Folger  agt.  Fitshugh,  41  N.  Z.,  228 ; 
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TacUr  agt.  \Miite,  27  How.,  97 ;  Tucker  agt.  Whiie,  28 
How.,  78,  where  all  the  decisions  on  the  subject  to  that  date 
are  cited  and  commented  upon;  Blydenhurgh  agt.  Johnson,  9 
Ahh.,  N.  S.,  459). 

The  decisions  tliat  a  motion  for  a  new  trial  cannot  be  made 
after  judgment,  are  based  upon  the  technicalities  of  the  old 
practice,  and  are  not  in  harmony  with  the  spirit  of  modern 
jurisprudence.  There  is  no  reason  in  such  a  rule,  and  tiiat 
it  would  sometimes  work  2;reat  injustice  the  case  at  bar  fullv 
illustrates.  It  would  practically  prevent  a  granting  of  new 
trials  on  the  ground  of  newly  discovered  evidence.  In  case 
of  surprise  upon  the  trial,  a  defendant  is  prepared,  at  the  close 
of  the  case,  to  make  his  motion,  but  how  can  a  defendant 
move  for  a  new  trial  when  he  is  ignorant  of  the  faci,s  which 
justify  it  or  render  it  necessary  ?  Newly  discovered  evidence 
to  be  available  for  such  a  motion,  must  have  been  discovered 
after  the  trial. 

III.  Upon  the  merits  the  defendant  is  clearly  entitled  to  a 
new  trial. 

1.  The  newly  discovered  evidence  is  material  to  the  issue 
— it  goes  to  the  merits  of  the  case,  and  is  not  cumulative. 
It  overthrows  completely  the  plaintiff's  claim  that  he  was  an 
itmocent  and  bona  fide  purchaser,  or  any  purchaser  of  the 
property  in  question,  and  shows  tliis  suit  to  be  conspiracy', 
conceived  in  fraud  and  maintained  by  perjury. 

2.  The  evidence  was  not  discovered  until  after  the  trial. 
Defendant  was  not  able  to  discover  it  before. '  He  used  great 
dihgence  in  obtaining  testimony  for  the  trial,  and  is  not  guilt)' 
oflach(!S  (OaJdcij  agt.  Scars,  1  Ilobt.,  7-3;  Adams  i\gt.  Bush, 
2  Abb.,  N.  S.,  104,  110;  Quiiin  agt.  Llotjd,  1  Sweeney, 
25:] ;  Jackson  agt.   Laird,  8  Johns.,  489). 

IV.  The  court  should  exei"cise  its  power  and  grant  a  new 
tri:il,  because  justice  requires  it. 

The  newly  discovered  evidence,  as  set  forth,  shows  this 
unit  to  be  conspiracy,  on  the  part  of  the  [daintif!  and  his 
principle    witnesses,  to  use  this  court  to  rob  the  defendant, 
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and  those  whom  he  represents,  of  the  property  in  question, 
b}'  fraijd  and  perjury. 

When  the  court  becomes  aware  that  such  a  conspiracy 
exists,  and  is  about  to  succeed,  it  should  reach  forth  its 
.strong  arm,  if  necessary,  to  prevent  consummation  of  the 
wrong. 

V.  The  order  appealed  from  should  be  reversed,  and  a  new 


trial  granted. 


o 


J.  S.  Woodward,  for  plaintiff  respondent. 

The  trial  of  this  action  was  commenced  before  Mr.  Justice 
FrniiAX  and  a  jury,  on  the  loth  June,  1SG9,  and  the  verdict 
was  rendered  on  IGtli  June,  18G9. 

That  final  judgment  upon  the  verdict  was  entered  and  per- 
fected 20th  October,  1SG9,  plaintiff's  proceedings  having 
be(;n  stayed  by  various  orders  made  on  the  application,  e» 
parte,  of  the  appellant  from  time  to  time,  extending  the  time 
to  make  and  serve  a  case  and  exceptions. 

That  on  21st  October,  1SG9,  notice  of  the  entry  of  the 
judgment  was  duly  served  on  the  attorneys  of  the  appellant. 

That  no  appeal  has  been   taken  from  tlie  judgment. 

That  execution  was  issued  upon  the  judgment  IGth  De- 
cember, 1SG9,  the  issue  of  it  at  an  earlier  period  liaving  been 
delayed  at  the  request  of  the  attorneys  for  tiie  appellant. 

That  the  notice  of  motion  for  new  trial  was  served  on  14th  • 
Januar}',  1S70. 

Tlie  court  below,  at  special  term,  Mr.  Justice  jVIonell, 
denied  the  motion,  holding  it  was  made  too  late,  after  judg- 
ment absolute  had  been  entered. 

From  this  order  the  (defendant)  appellant  appeals  to  the 
general  term. 

I.  Motions  for  a  new  trial  upon  a  case  and  exceptions,  or  upon 
the  ground  of  surprise,  or  newly  discovered  evidence,  must  be 
made  before,  and  cannot  be  made  after,  judgment  absolute  has 
been  entered  (Supreme  court:  Juclcso/i  agt.  Fassit,  21  llow., 
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279,  Clerke,  J.^  280  ;  S.  C,  33  Barb.,  645  ;  PecJc  agt  HiUerj 
30  Barb.,  655  ;  Shclden  agt.  Stryker,  42  Barb.,  2S4,  2S7-S  ; 
^S.  C,  27  How.,  387;  Jackson  agt.  Chase,  15  Johns., 
354;  Superior  court:  Anthony  agt.  Smith,  4  Bostc,  503; 
Barnes  agt.  Roberts,  5  Bosiv.,  73,  78,  80 ;  Magnus  agr. 
Tritchett,  2  Ahb.,  N.  S.,  175  ;  Gurnet/  agt.  Snnthson,  7  Bostc. 
400;  ^/«(?<?r60?e  agt.  Dic/ae,  26  //o^<;.,  199;  -S.  C,  17  ylZ^i., 
83  ;  Stilwell  agt.  Staples,  4  i?o6<.,  639). 

The  court  below  was,  therefore,  right  in  denying  the 
motion,  and  that  order  should  be  affirmed  by  this  court. 

II.  The  defendant  (appellant)  has  been  guilty  of  great  and 
inexcusable  negligence  in  obtaining  his  testimony  claimed  to 
be  newly  discovered  {Graham  <&  Waterman  op,  New  Trials, 
vol.  4,  pp.  462,  472,  4S3-4;  and  col.  3,  pp.  1026  and  '7  ; 
The  Feople  agt.  Myers,  10  How.,  261  ;  heavy  agt.  Boberts, 
S  J.i'/A,  310  ;  T/«^  Feople  ex  rel.  Oelricks  agt.  Superior  Court, 
(£■€.,  10  Wend.,  285,  289,  291). 

Such  motions  are  granted  with  reluctance  (3  Graham  d' 
W.,   10S3-4-5). 

The  evidence  must  have  been  discovered  since  the  trial 
{Oakley  agt.  Sears,  7  Bobt.,  112;  Dodge  agt.  K  Y.  d' 
Washington  S.  S.  Co.,  37  How.,  524  ;  S.  C,  6  Abb.,  N.  S., 
451 ;  Adams  agt.  Bush,  2  Abb.,  N.  S.,  104;  Meyer  ngt.  Fiegel, 
38  //a<f.,  124;  Quinn  agt.  Lloyd,  1  Sweeny,  253). 

III.  The  newly  discovered  evidence  is  wholly  immaterial 
and  cimiulative. 

The  newly  discovered  evidence  must  be  ipaterial  and  not 
cumulative  {Barrett  ag.  Third  Ave.  B.B.  Co.,  1  Sweeny, 
56S). 

IV.  Newly  discovered  evidence  which  goes  merely  to  im- 
peach the  credit  of  witnesses  examined  on  the  trial,  is  n<» 
ground  for  a  new  trial.  It  is  not  material  within  the  rule 
{Beach  agt.  Tooker,  10  Hoic.,  297  ;  Meakin  agt.  Anderson, 
II  Barb.,  216;  Fowell  agt.  Jones,  42  Barb.,  24). 

V.  A  new  trial  will  not  be  granted  where  such  evid(;nce 
merely  goes  to  disprove  what  was  sworn  to  on  the  lormcr  trial, 
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iiur  wliero  it  is  to  ii  fact  controverted  on  the  fonuer  trial,  nor 
wliere  it  is  merely  cumulative  {Fkmitiy  ugt.  llollcnhcch,  7 
JJarb.,   27(5 -J    The   People  agt.   The  Superior   Court,  d-c.,  10 

Wend.,  2So 'j  291-3;  MeaJchi.  ngt  Anderson,  11  Barb.,  2]6f 
'22-}-4. ;  lIarrin(jto)i  agt.  Bi(/elow,  2  Denio,  109  ;  Brishane 
agt.  Adams,  1  Sand/'.,  195-S;  ILalscy  agt.  II  atson,  1  Cairns, 
24: ;    Bike  agt.    Evans,   15   Johns.,    212,   213;    Graham  <& 

Waterman  on  New  Trials,  vol.  \,pp.  49-5-G,  472,473,  vol.  3, 
^^j.  1074,  G,  7,  8;  Triplcr  ii<rt.  Bhehalt,  5  Jt'oZ;^,  609-10; 
Sproul  agt.    IVic  Besulute  Fire  Ins.  Co.  1  Lansing,  71.) 

VI.  A  new  trial  will  not  be  granted  in  any  case,  on  the 
ground  that  the  verdict  is  against  evidence,  when  the  tes- 
timony is  condiccing,  or  vvher  :  tliere  is  evidence  on  both  sides 
— unless  the  verdict  so  strongly  preponderates  against  the 
evidence  as  to  evince  passion,  prejudice,  &c.,  on  the  part  of 
tlie  jury  [Jlurpliy  agt.  Boher,  3  Boht.,  1 ;  Be  Fonclear,  agt. 
Shottoikirek,  3  Johns,  170;  Baton  agt.  Benton,  d  al.,  Ex., 

2  Hill,  o7G,  57S  ;  Kecler  agt.  FircDian^s  Ins.  Co.  of  Albany, 

3  Hdl,  251;  Fleming  agt.  Bxeeutors  of  llollenbael:,  7  Barb., 
271;  Hall  agt.  Morrison,  3  Bosiv.,  520;  Lewis  agt.  BlaJcc, 
10  Bosiv.,  19S;  Arnoux  agt.  Ilomans,  25  llotv.,  4:21 ;  Cothrun 
agt.  Collins,  29  llow.,    155). 

VII.  There  is  no  ground  for  the  exceptions  taken  upon  the> 
trial,  they  are  clearly  frivolous  {Allen  agt.  Bodi)ie,  G  Barb., 
3b3  ;  Bortcr  agt.  Buekman, 'SS  N.  Y.,  210;  Bundle  agt. 
^illison,  34  oN".  }';>  1^0,  184  ;  Bronson,  Beeeiver,  d'r.,  agt. 
Tut  hdl,  3  Keyes,  32  ;  Murray  agt.  Smith,  Adm.,  dx.,  1  Duer, 
412;  IForra?/  agt.  Barmelee,  1  Co>;<^^/.,  519  ;  Sliurtvr  agt. 
^7/6'  Bcoplc,  2  Comst.,  193  ;  Ashley  agt.  Marshall,  29  iV. 
r.,  494.) 

A'lll.  The  court  has  no  power  to  extend  the  time  to  ap- 
peal from  a  judgment,  eitlier  directly  or  by  setting  it  aside, 
and  directing  the  entry  of  a  new  judgment  {Caldwell  agt. 
Mayor  of  Albany,  9  Baiyc,  572;  Monroe  agt.  Widner,  11 
Pa«>e,  529  ;  IFa^Y  agt.  Fan  ^Z/c»,  22  iV".  Z,  319). 
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And  what  it  cannot  do  directly  it  lias  no  ^^ower  to  do  by 
indirection. 

By  the  court,  McCunn,  J. — This  is  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  The  con- 
troversy arose  about  a  quantity  of  tobacco,  which  defendant, 
on  the  7th  of  January,  1SG4,  levied  on  as  sheriff  of  the 
county.  Plaintiff  undertook  to  prove,  that  some  few  days  be- 
fore the  levy  by  the  sheriff,  the  property  had  been  transferred 
to  him  through  the  assignment  of  warehouse  receipts.  The 
testimony,  altiiough  very  much  shaken  by  a  severe  cross- 
examination,  was  beheved  at  the  time  by  the  jury,  and 
they  found  a  verdict  of  nearly  S5,000  for  plaintiff  Affi- 
davits are  now  presented  to  us,  showing  that  newly  dis- 
covered -evidence  exists,  and  that  that  evidence  will  sjiovv 
this  suit  to  be  a  conspiracy  on  the  part  of  the  plaintiff,  and 
others,  and  that  their  design  was  to  use  this  court,  to  enable 
them  to  carry  out  their  fraud  against  the  sheriff.  I  need  not 
say,  that  if  such  a  conspiracy  exists,  or  has  existed  on  the 
part  of  the  plaintiff,  as  is  shadowed  forth  in  the  aflldavits,  it 
is  tlie  duty  of  this  court  to  intercept  it  at  once. 

The  following  principles  are  settled  in  regard  to  granting 
new  trials  on  the  ground  of  newly  discovered  evidence.  The 
testimony  upon  which  the  motion  is  based,  must  have  been 
discovered  since  the  former  trial.  It  must  be  such  as  could 
not  have  been  obtained  with  reasonable  care  before.  It  must 
be  material  to  the  issue.  It  must  go  to  the  merits  of  the 
case,  and  not  to  impeach  the  character  of  former  witnesses. 
It  must  not  be  cumulative  ;  the  facts  must  be  strDUg,  and 
the  party  offering  them  free  from  laches.  The  allldavils  pre- 
sented with  the  case  here,  show  that  the  facts  contained 
therein,  were  discovered  since  tiie  trial.  They  show  a  con- 
spiracy to  enable  suit  to  be  brought  against  the  slieriff,  and 
these  facts  were  not  discovered  until  a  quarrel  took  place 
alter  the  trial  between  the  plaintiff  and  the  party  from  whom 
he  claimed  tide^  and  the   witness   on  the  trial.      It  could 
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not  (the  testimony)  have  been  obtained  until  some  of  tlio 
conspirators  disclosed  the  facts,  because  it  was  their  secret, 
known  to  them  alone,  and  could  not  be  reached  by  physical 
industry.  It  is  material,  because  it  (the  new  evidence)  shows 
that  the  plaintiff  never  owned  a  dollar's  worth  of  tiie  prop- 
erty sued  for,  and  it  does  not  impeach  any  of  the  witnesses, 
because  none  of  them  swore  to  this  conspiracy  before.  It 
(the  evidence  now  offered  and  set  up  in  the  affidavits)  is  not 
cumulative,  for  the  reason  that  no  proof  ot  any  kind  was 
offered  defendant  going  to  show  this  conspiracy.  The  de- 
fendant is  free  from  laches,  because  he  applied  to  the  court 
the  instant  the  conspiracy  was  discovered.  In  fact,  the  tes- 
timony now  sought  to  be  introduced,  is  very  material,  and 
not  cumulative.  It  relates  to  a  point  upon  whicii  no  tes- 
timony was  given  on  the  trial.  It  relates  to  the  vital  point  in 
the  case.     ^'  Title  in  plaintiff." 

It  is  true,  that  Raplielsky  says  he  bought  the  property  on 
the  4th,  but  he  does  not  say,  that  the  bill  of  sale  and  ware- 
house receipt  were  signed  and  indorsed  on  the  4tli.  It  was 
the  indorsement  of  the  w^u'ehouse  receipt  and  the  signing 
of  the  bill  of  sale  wdiich  gave  him  the  title,  and  if  these 
were  not  executed  before  the  attachment  by  the  sheriff,  no 
matter  whether  dated  back  or  not,  his  action  fails,  lie  says, 
he  bouo;ht  the  sroods  on  the  4th.  He  then  had  reference,  no 
doubt,  to  the  date  of  the  bill  of  sale  and  the  indorsement  of 
the  warehouse  receipt  which  were  both  ante-dated,  and  not 
to  the  actual  time  of  the  transaction.  They  (the  receipt  and 
bill  of  sale)  were  dated  on  the  4th,  but  tlie  affidavits  now 
presented,  clearly  show  that  this  was  a  false  date,  and  that 
the  bill  of  sale  and  indorsement  on  the  warehouse  receipt 
were  gotten  up  after  the  Sheriff's  levy,  and  that  they  were 
ante-dated,  so  as  to  bring  the  date  before  the  shei-ifi''s  levy 
under  the  attachment.  The  question  as  to  the  time  when 
the  bill  of  sale  and  indorsement  of  the  warehouse  receipts 
were  actually  signed,  never  came  up  on  the  trial.  It  was 
supposed  at  tlie  time  of  trial,  they  were  executed  on  the  4th. 
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It  never  entered  the  minds  of  anyone,  that  tliis  was  a  con- 
spiracy, and  (about  the  dates  of  these  instruments)  that  the 
papers  wei-e  dated  back.  It  now  appears,  by  the  wife  of  the 
person  whose  property  the  tobacco  was,  and  fi'om  other 
reliable  proof,  that  all  the  papers  were  a  fraud.  We  must 
reasonably  co^iclude,  that  the  jury  had  they  had  before  them 
the  facts  contained  in  these  affidavits,  disclosing  the  newly 
discovered  evidence,  attached  to  the  case  in  this  cause,  their 
verdict  might  have  been  affected  by  them,  and  they  might 
have  found  for  defendant.  These  facts  had  not  been  dis- 
closed at  the  time  of  the  trial,  but  were  discovered  some  time 
after ;  and  as  soon  as  they  were  discovered,  application  was 
made  at  once.  There  is,  therefore,  no  laches  imputable  in 
not  giving  them  in  evidence. 

If  the  sheriff's  affidavits  be  true,  he  is  placed  here  under 
great  difficulties.  When  an  officer  of  the  law  is  under  real 
disadvantage,  and  is  at  a  loss  how  to  act,  the  court  must 
endeavor  to  help  him,  as  far  as  possible,  away  from  these 
difficulties  ;  at  the  same  time,  it  must  see  that  no  wrong  is 
done  the  other  party.  In  regard  to  the  law  governing  this 
case,  first,  as  to  the  absolute  rule  of  1799,  denying  new 
trials  after  the  entry  of  judgment  and  without  a  stay  for  that 
purpose,  the  court,  in  many  instances,  in  construing  the 
rules  of  1799,  laid  them  down  so  rigidly,  that  in  many  cases 
suitors  found  unreasonable  difficulties  in  their  way — diffi- 
culties and  inconveniences  worse  than  those  which  the  rules 
w^ere  intended  to  correct.  Indeed,  these  stern  rules  (1799) 
were  so  far  disused  and  disregarded,  and  so  little  put  in  force 
down  to  1S32,  that  in  many  cases,  the  rule  was  forgotten, 
and  motions  were  often  made  and  granted  for  new  trials 
after  judgment,  witiiout  even  a  knowledge  of  the  rule  being 
in  existence  {Roosevelt  agt  21ie  Heirs  of  Fulton,  (7  Cow., 
107). 

The  sound  maxim  of  policy  is,  that  a  greater  evil  should 
be  avoided  for  a  less,  and  a  less  good  should  give  way  to  a 
greater.     Tiie  rules  of  1799  were   harsh  and  oppressive,  and 
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the  courts  acting  uiitler  them  seldom  or  ever  enforced  them 
twice  out  of  three  times  during  a  period  of  thirty-three  years. 
They  skillfully  or  intentionally  avoided  tiiem,  and  after  years 
of  experience,  finding  the  rule  worked  badly,  in  1S32,  the 
legislature,  at  the  solicitation  of  the  couits,  passed  an  act 
under  which  a  new  practice  was  inaugurated,  and  this  statute 
allowed  the  gi'anting  of  new  trials  after  judgment,  and  even 
after  execution  was  issued  {Chap.  12,  <^  1,  laivs  of  1S32). 
It  must  be  borne  in  mind,  that  no  former  act  had  fixed  the 
rules  and  practice.  The  rules  of  1799,  these  technical  rules 
I  speak  of  were  simply  adopted  by  the  court,  without  the 
aid  of  tiie  legislature,  and  liiese  rules  were  alwa^'s  relaxed 
where  good  faith  was  shown  by  the  parties.  From  1832, 
until  the  adoption  of  the  Code  in  IS-iS,  and  '9,  an  express 
statute  [Session  Icaus  1S32,  cJiap.,  12),  and  the  rules  of  the 
court  passed  in  conformity  therewitli,  authorized  motions  for 
new  trials  on  newly  discovered  evidence  after  judgment. 
Such  motions  were  constantly  made  at  special  term  held 
every  tln*ee  months,  and  if  judgment  had  been  entered  and 
collected,  it  was  set  aside,  and  restitution  ordered.  Under 
the  Code  of  184S,  and  '49,  a  new  system  was  being  in- 
augurated. It  was  a  mooted  point  whether  new  trials  could 
be  granted,  th*^  doubt  being  created  by  the  provision  of 
the  Code  of  1S49,  section  2G-5,  as  to  judgment  becoming 
final  after  four  days ;  but  even  then  it  was  held  that  if  a 
formal  stay  was  merely  granted  within  tlie  four  days,  a  mo- 
tion might  be  made  any  time  after  judgment  (2  Sand/.,  GSl). 
Under  the  Code,  however,  of.  1851,  and  '52,  the  four  day 
provision  contained  in  section  2G5  of  the  Code  of  1848,  and 
'9,  and  the  pi'ovision  lor  a  stay  were  dropped  entirely,  and  as 
the  Code  now  stands,  there  is  nothing  prohibiting  such  mo- 
tion, so  that  the  Code  is  in  harmony  with  the  act  of  1832, 
and  with  the  rules  and  practice  established  thereunder.  I  say, 
in  harmony  with  the  act  of  1832,  because  section  389  of  the 
Code  of  1848,  and  section  4G9  of  the  present  Code  provide, 
that  the  then  existing   (present)  rules  and  practice  of  the 
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court  that  were  consistent  with  that  act,  "  shall  continue 
in  force  subject  to  the  powers  over  the  same  of  the  respective 
courts  as  they  now  exist,"  and  as  this  section  of  the  Code  is  now 
in  force :  it  must  follow,  that  the  practice  of  allowing  motions 
for  new  trials  after  judgment  and  without  a  stay  established 
by  the  act  of  ]S32,  is  in  full  force  and  effect,  and  apply  to 
our  present  practice,  and  the  rules  of  J  799,  do  not  apply. 
On  the  contrary,  the  rules  of  1799,  were  wholly  abrogated 
by  virtue  of  the  act  of  1S32  ;  so  that  they  do  not  now  exist 
at  all.  Such  was  the  practice  laid  down  by  Mr.  Justice 
Slosson  of  this  court,  in  the  case  of  Benedict  agt.  Caje,  (3 
Duer,  669).  That  learned  judge  says,  "the  entry  of  judg- 
ment does  not  prejudice  the  motion  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  evidence,  &c.  The 
terms  of  this  rule  (rule  8  of  the  superior  court)  plainly 
imply,  that  such  a  motion  may  be  made  notwitiistanding  the 
entry  of  judgment.  And  we  find  nothing  in  the  provisions 
of  the  Code  inconsistent  with  it."  This  rule  was  also  estab- 
lished in  Maloney  agt.  Bows,  (18  IIoiv.,  27),  and  in  Allego 
agt.  Duncan^  (20  llotv.,  210).  It  has  been  stated  in  tlie 
learned  opinion  below  (on  this  motion),  that  the  decisions  in 
this  court  since  the  Code,  were  uniform  in  not  granting  mo- 
tions for  a  new  trial  after  judgment.  My  learned  brother 
must  be  in  error  in  this  regard,  because  I  find,  (as  I  have  just 
cited),  that  Mr.  Justice  Slosson,  (3  Diier  699),  in  a  case  im- 
mediately in  point,  holds  that  the  entry  of  judgment  does 
not  prejudice  a  motion  for  new  trial.  The  case  in  2  Sand/., 
6SJ,  in  fact,  decides  the  question  in  tlie  way  I  contend,  but 
only  in  a  more  indirect  lorm,  because  there  a  new  trial  was 
ordered,  and  that  after  judgment.  The  cases  in  4  Bostv., 
503,  and  5  Bostr.,  73,  and  7  Bosu'.,  400,  and  26  Hon:,  199, 
cit(Hl  in  tiie  h.'ai'ned  opinion  below  against  our  views,  were 
decisions  nuule  under  the  impression  that  the  rules  of  1799, 
in  the  absence  of  anything  to  the  contrary  in  the  (Jode,  were 
in  full  force  and  etleci.  And  the  very  leariKnl  judges  in 
deciding  those   cases,  unintentionally  no  doubt,  leaped  over 
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the  (lecisions  of  sixteen  years;  decisions  made  under  tlie  acts 
of  IS'32  and  the  rules  framed  thereunder,  which  expressly 
gave  the  I'igiit  to  make  these  motions  at  any  time,  without 
stay  and  without  motion  for  leave  for  that  purpose,  and 
which  act  still  stands  in  full  forc(;  and  etlcct.  Nay,  more,  as 
I  have  before  stat(M],  that  act  absolutely  abrogated  the  rigid 
rules  of  1799.  so  that  it  seems  that  the  learned  judges  d(!cid- 
ing  the  cases  above  mentioned,  utterly  ignored,  or  had  for- 
gotten, the  laws  of  1832.  Again,  my  learned  brother  in  decid- 
ing this  motion  below,  fell  into  another  error,  in  saying  that 
only  one  case  is  to  be  found  in  the  supreme  court  exhibiting 
a  contrary  doctrine  to  his  views.  With  the  very  highest  re- 
gard for  that  learned  brother's  research  and  attainments,  I  beg 
to  be  permitted  to  call  attention  to  three  cases  in  that  court; 
the  case  of  Merscreaii  agt.  Fcarsall,  (G  How.,  294);  Tucher 
agt.  White,  (27  How.,  96,)  Tucler  agt.  Wliitc,  (28  Hon-.,  78). 
Ill  all  of  them  are  to  be  found  learned  opinions  (opinions  by 
the  court)  indicating  and  establishing  a  contrary  doctrine,  I 
find  also,  in  the  common  pleas,  2Ialoncy  agt.  Doics,  (18 
IToiv.,  27),  a  very  able  opinion  of  Chief  Justice  Daly. 
That  learned  judge  shows  conclusively  that  the  practice  under 
the  act  of  1832  is  now  in  full  force  and  effect.  "The  Code," 
Judge  Daly  says,  ''  has  m;ide  no  material  change  (from  the 
laws  of  1832)  as  to  the  course  of  procedure,  where  the  ob- 
ject is  to  obtain  a  new  trial."  But  the  four  cases  cited  from 
the  supreme  court,  in  the  learned  opinion  below,  do  not,  in 
iny  opinion,  show  that  this  question  has  been  decided  in  that 
<^'.ourt  adversely  to  our  views,  because  in  three  cases  out  of 
the  four,  the  motions  were  actually  heard  and  decided,  and 
new  trials  granted  on  the  merits,  notwithstanding  the  dicta 
of  some  of  the  judges  on  this  question  of  practice,  and  the 
other  (15  Johns.,  353),  was  decided  under  the  old  rule  of 
1799  and  before  the  laws  of  1832  were  passed.  And  in  the 
case  of  Chirncy  agt.  Smithson,  in  supreme  court,  the  rei)son- 
iug  of  the  learned  judge  in  that  court  and  his  decision  were 
based  on  false  premises,    having  entirely  overlooked  the  fact 
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that  the  practice  under  the  act  of  1S32  prevailed  for  sixteen 
years  immediately  preceeding  the  enactment  of  the  Code. 
We  now  come  to  the  most  important  case  yet  cited  [Folgcr 
agt.  FiUliughj  41  N.  Y.,  2SS),  a  decision  which  we  now 
must  follow  implicitly.  Notwithstanding  our  learned 
brother's  (below)  construction  to  the  contrary.  Mr.  Justice 
Grovek,  wrote  the  opinion,  holding  that  a  motion  could 
be  made  for  a  new  trial  after  judgment,  and  four  others 
of  those  learned  men  f  Mason,  Murray,  Daniels  and  Huni% 
concurred,  and  ]\lr.  Justice  Woodruff  held,  that  the  supreme 
court  had  inherent  pow'er  and  control  over  its  own  judg- 
ments, and  certainly,  this  view  of  Mr.  Justice  Woodruff 
amounted  to  the  same  thing.  It  was,  in  fact,  holding  tliat 
the  court  could  grant  new  trials  after  judgment.  The  other 
two  learned  judges,  James  and  Lott,  dissented.  Mr.  Justice 
James,  writing  a  short  opinion  dissenting  from  the  practice 
of  granting  new  trials  after  judgment.  Mr.  Justice  LoTr 
saying  nothing  on  this  subject.  So  that  we  have  six  judges 
holding,  in  that  case,  that  the  courts  below  have  the  power 
to  grant  new  trials  after  judgment,  and  that  they  have  in- 
herent control  over  their  own  judgments,  and  certainly,  the 
court  can  only  have  inherent  control  for  the  purpose  of 
seeing  manifest  justice  done  and  correcting  erroi's,  and  re-- 
lieving  suitors  from  oppression,  wrong,  mistakes,  or  misfor- 
tunes where  justice  requires  it,  by  granting  relief  ia  the 
way  of  new  trials  or  otherwise  after  judgment,  and  while  I 
must,  and  shall  at  all  times,  pay  the  utmost  deference  to  the 
views  of  n)y  brethren,  sitting  below,  yet  I  must  repeat 
that  the  right  to  grant  new  trials  after  judgment,  came  up 
in  tiie  Folger  and  Fitzhugh  case,  was  fully  and  ably  dis- 
cussed, and  that  six  of  tiie  judges  held,  beyond  peradventure, 
that  the  court  had  a  right  to  grant  new  trials  after  judgment; 
and  that  otdy  one  of  the  judges  (James)  dissented  from  that 
view,  Lo'iT  being  silent  on  the  question  ;  and  the  dissent  of 
Justice  James  was  placed,  as  I  learn,  on  UK^re  technical 
grounds  of  practice.     Tlie  Ituiniing  (iisplaycd  and   the  law 
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laid  down  in  this  case  [Fulger  agt.  litzlnajh)^  by  tlie  court 
of  last  resort,  is  the  humane,  soniid  and  correct  rule.  It 
bruslu'S  away  all  teclniicalities,  it  settles  the  question,  and 
places  tlie  rights  of  injured  suitors  beyond  tiie  reach  of 
technical  and  un(;ertain  minds.  The  decision  in  that  case 
(Folger  agt.  Fitzhugh),  has  made  this  sound  rule  definite, 
certain  and  notorious,  at  the  same  time,  it  avoids  delay  and 
saves  large  expense  and  time  to  the  parties.  All  the  de- 
cisions, to  the  effect  that  a  motion  for  a  new  trial  cannot  be 
made  after  judgment  and  without  a  stay,  are  based  upon  the 
technicalities  of  the  old  practice  of  1799,  and  are  not  in 
harmony  with  the  spirit  of  modern  jurisprudence.  There  is 
no  reason  in  such  a  rule,  and  its  enforcement  would  some- 
times work  great  injustice,  as  the  case  at  bar  fully  illustrates. 
The  enforcement  of  such  a  rule  would  practically  prevent 
the  granting  of  new  trials  on  the  ground  of  newly  discovered 
evidence.  How  can  a  defendant  move  for  new  trial  when 
he  is  ignorant  of  the  facts  which  justify  it,  or  render  it 
neccssaiy.  Newly  discovered  evidence,  to  be  availabje  for 
Buch  a  motion,  must,  of  necessity,  have  been  discovered  after 
trial,  as  in  this  case.  Here  the  plaintiff  based  his  rights  to 
recover  on  a  bill  of  sale,  or  the  indorsement  or  transfer  of  a 
warehouse  receipt  from  one  Salamon,  dated  January  4th, 
J  864,  and  he,  plaintiff,  and  his  witnesses  swore  on  the  trial, 
that  the  said  bill  of  sale  and  receipts  were  executed  on  the 
day  they  bore  date,  4th  January,  1S64,  and  upon  the  sole 
strength  of  such  swearing,  the  plaintiff  recovered.  It  is  now 
clearly  shown  by  proof,  to  my  mind  reliable,  that  the  wit- 
nesses perjured  themselves,  and  that  no  sale  took  place  until 
days  after  the  sheriff  had  attached  the  tobacco — that  the  bill 
of  sale  and  warehouse  receipt  were  both  ante-dated  so  as  to 
make  them  read,  and  take  effect  before  the  attachment  and 
levy.  Now,  in  the  name  of  justice,  would  it  be  right  to  de- 
prive the  sheriff,  a  public  officer  acting  in  the  line  of  his  duty 
of  an  opportunity  to  show  the  truth  of  the  statements  con- 
tained in  his  affidavits.     The  order  at  special  term  should  be 
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reversed.  We  have  not  considered  the  order  made  by  Mr. 
Justice  Spencer,  opening  the  case  and  allowing  the  motion 
for  a  new  trial  to  be  made.  That  order  was  disregarded  by 
the  learned  judge  below  on  the  hearing  of  this  motion  for  a 
new  trial.  We  think,  this  was  correct,  because  we  can  only 
believe  that  the  motion  to  open  the  judgment  and  allow  this 
motion  to  be  made,  was  done  in  accordance  with  absolute 
technicalities  unnecessary  now  to  be  resorted  to.  And  we 
believe  that  the  discussion  of  the  original  motion,  without 
the  aid  of  Mr.  Justice  Spencer's  order  for  a  new  trial,  both 
as  to  the  facts  and  the  law,  was  properly  understood  by  the 
learned  judge  who  decided  the  motion  on  its  merits ;  but 
we  hold  that  he  committed  error  in  denying  the  motion. 

Chief  Justice  Barboue  and  Mr.  Justice  Jones  concurred. 
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K  Y.  SUPERIOR  COURT. 
Charles  H.  Swords  and  another  agt.  Adonikam  J.  Owen. 

The  act  of  1833  (L.  1833.  Ch.  281},  entitled  an  act  to  prevent  persons  from  trans- 
acting biisine.-is  iiuiier  Jictitiojis  ramcs,  probibits  the  tnivgaction  of  business  in  the 
name  uf  a  inutiier  not  interes'.ed  in  llie  lirui.  and  requiies  tliat  the  designation 
•;  and  company"  or  •' and  Co."  ahull  represent  an  actual  partner.  A  violation  of 
the  statute  is  deemed  upon  conviction  a  misdemeanor  punishable  by  fine. 

This  being  a  penal  statute,  it  implies  n  ■pvuldbLlioa.  and  every  act  done  against  it  is 
not  only  illegal  but  alisolutely  void. 

The  prohibition  being  .igainst  transacting  husiness,  it  renders  it  unlawful  for  a  person 
to  conduct  his  business  under  the  designation  of  "and  company"  or  "'and  Co." 
unless  siicii  addiiion  reiu-eseiits  an  actual  partner,  and  such  person  cannot  mal\« 
i\T.\y  (xecator)i  m/ti/aci  whatever,  which  can  be  ent'orced  by  him,  while  using  such 
prohibited   title. 

Where  this  statute  defense  was  interposed  to  a  cnraplant  by  the  i)laintilfs  who  weie 
alleged  to  be  paitners  doing  business  under  the  lirin  name  and  style  of  "'Swords, 
Betty  &,  Co  ,"  and  the  emidoynient  of  tlie  plaintifis  by  the  defendant  as  his  brokers, 
to  purchase  slock — the  ]]urchase  tliereof—tlie  neglectiind  refusal  of  the  defendant 
to  take  the  same,  ami  a  loss  thereupon  to  the  plaintifls  of  $3,000  : 

Held,  on  demurier  to  such  defense  for  insufficiency,  that  the  judgment  of  tlie  special 
term  overruling  llie  demurrer  be  affirmed,  with  costs. 

Heard  at' the  March   General  Term,   1S72. 
Before  jMoxell,  Freedman  and  Curtis,  JJ. 

Appeal  from  an  order  overrulinir  a  demurrer  to  one  of 

o 

the  defenses. 

The  complaint  alleged  that  "  the  plaintiffs,  were  copart- 
ners doing  business  in  tlie  city  of  New  York,  under  the  firm 
name  and  style  of  Swords,  Betty  &  Co."  It  then  alleged  as 
a  cause  of  action,  the  employment  of  the  plaintiffs  by  the  de- 
fendants as  his  brokers,  to  purchase  certain  shares  of  stock; 
the  purchase  of  such  stock,  th(!  neglect  and  refusal  of  the 
defendant  to  take  tiie  same,  and  a  loss  thereupon  to  the 
pl;iintif!s  of  three  tliousand  dollars. 

The  defendant,  f  )r  a  third  defense,  averred  upon  iuforma- 
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tion  and  belief,  that  all  the  alleged  transactions  were  wrong- 
fully, unlawfully  and  wickedly  made  by  the  plaintifls,  in 
i;arrying  on  and  transacting  business,  including  that  set  forth 
in  their  complaint,  under  the  firm  name  and  designation  of 
Swords,  Betty  &  Co.,  and  that  the  designation  "  &  Co."  did 
not  then  and  there  represent  an  actual  partner,  nor  partners, 
and  that  said  fimi  were  cariying  on  business  in  the  city  of 
Xew  York,  and  said  copartnership  was  not  a  commercial  co- 
partnership, located  and  transacting  business  in  foreign  coun- 
tries ;  neither  had  such  copartnership  used  such  name  of 
Swords,  Betty  &  Co.,  and  the  business  conducted  by  it  at 
any  time  thereafter  continued  by  some  one,  nor  by  any  of 
the  copartners,  nor  by  their  assigns  or  appointees,  neither 
was  any  certificate  signed  and  acknowledged  before  any 
officer  of  law,  authorized  to  take  acknowledgments  of  deeds,, 
declaring  the  persons  deahng  under  said  name  of  Swords, 
Betty  &  Co.,  with  their  places  of  abode,  nor  was  such  cer- 
tificate filed  with  the  clerk  of  the  city  and  county  of  New 
York,  in  which  their  principal  place  of  business  then  and 
there  was,  neither  was  the  same  published  in  any  newspaper 
in  this  state,  neither  had  said  copartnership  business  relations 
with  foreign  countries. 

To  this  defense  the  plaintiffs  demurred,  for  insufficiency. 

The  court,  at  special  term  overruled  the  demurrer,  and  the- 
plaintiffs  appealed. 

R.  H.  Huntley,  for  appellant 

This  appeal  brings  up  the  question  whether  the  contracts 
of  a  firm  doing  business  with  "  &.  Co.,"  attached  to  the  firm 
name,  tliere  being  no  one  to  represent  the  "  &  Co.,"  as  re- 
quired by  statute,  are  invalidated  by  the  failure  to  comply  with 
the  requirements  of  the  statute,  which  reads  as  follows  {Laws 
of  1833,  chap.  281 ). 

"  Section  1.  No  person  shall  hereafter  transact  business  in 
the  name  of  a  partner  not  interested  in  his  firm,  and  where 
Vou  XI. lU.  la 
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the  desig:nation  'and  Coinpany,' or  '&  Co.' is  used/ it  shall 
represent  un  actual  partner  or  partners. 

"  Section  2.  Any  person  offending  against  the  provisions 
of  this  act,  shall,  upon  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor,  and  be  punished  by  fine  not  exceeding  one 
thousand  dollars." 

I.  A  contract  which  has  a  penalty  affixed  by  statute,  is,  of 
course,  void  ;  but  the  invalidity  of  a  contract  so  prohibited 
does  not  impair  a  contract  founded  upon  a  new  consideration 
and  otherwise  valid,  collateral  to  the  void  contract,  but  not 
depending  upon  it. 

**  The  test,  whether  a  demand  connected  with  an  illegal 
transaction,  is  capable  of  being  enforced  at  law,  is  whether 
the  plaintiff  requires  any  aid  from  the  illegal  transaction 
to  establish  his  case"  [Chitti/  on  Contracts,  Springfield  ed., 
657,  and  cases  cited). 

The  rule  is  thus  stated  by  Chitty,  in  Fergusson  agt.  Nor- 
man, (6  Scott,  794),  TiNDAL,  Ch.  J.,  draws  a  distinction 
between  the  neglect  to  perform  acts,  the  performance  of 
which  is  required  by  statute,  but  which  are  not  collateral  to 
the  contract,  but  are  to  precede,  or  to  accompany  and  form  a 
part  of  it,  and  acts  which  are  collateral  and  distinct  from,  and 
wholly  independent  of,  the  contract  itself,  and  puts  the  fol- 
lowing instance :  Section  23  of  39  and  40  Geo.  III.  ch.,  29, 
requires  under  a  penalty  of  ^10,  that  the  pawnbrokers 
names  and  business  shall  be  painted  over  ids  door  •,  suppose 
this  were  altogether  omitted  or  incorrectly  done,  the  party 
would  be  liable  for  the  penalty  ;  but  it  couJd  scarcely  be  con- 
tended tliat  all  contracts  entered  into  by  him  as  pawnbroker 
would,  therefore,  be  avoided"  (Chitti/  on  Contracts,  G97). 

The  case  here  put  by  Tixdal,  Ch.  J.,  is  precisely  analo- 
gous to  the  case  at  bar,  and  the  claim  of  the  defendants  is 
exactly  the  one  condemned  by  him.  Although  tlie  plaintifis 
may  be  liable  to  the  penalty  prescribed  by  statute  for  doing 
business  under  a  firm  name  forbidden  by  statute,  the  contracts 
of  such  firm  are  not,  therefore,  void  for  illegality. 
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This  distinction  is  also  clearly  expressed  in  Story  on  Con- 
tracts, 3c?  ed.,  649,  §  G21,  as  follows : 

"  A  distinction  is  to  be  observed  betvyeen  cases  where  the 
contract  is  directly  in  violation  of  the  statute,  and  cases  where 
it  IS  collaterally  connected  with  some  incidental  illegality 
not  contemplated  in  its  terms.  If  the  illegality  do  not  form 
a  portion  of  the  contract,  but  be  entirely  collateral  and 
capable  of  complete  separation  therefrom,  it  will  be  binding." 

On  this  point  is  cited  the  case  of  Johnson  agt.  Hudson^ 
(11  East.,  ISO),  where  a  vender  of  tobacco  failed  to  comply 
with  the  statute  regulations  requiring  a  license.  In  an  action 
against  a  purchaser,  this  failure  was  set  up  as  a  defense  ;  but 
the  court  held  that  the  contract  of  sale  was  collateral,  and 
that  the  seller  could  sue. 

Johnson  agt.  Hudson,  was  regarded  as  decisive,  and 
followed  in  the  subsequent  case  of  Smith  agt.  Mawhood, 
(14  Meeson  &  Welshy,  452),  which  cannot,  in  principle,  be 
distinguished  from  the  case  at  bar. 

"Where  an  act  is  absolut-ely  prohibited  by  statute,  or  is 
contrary  to  public  policy,  all  notes,  &c.,  given  in  furtherance 
of  that  act  are  null  and  void  ;  but  where  the  statute  fixes  a 
mere  penalty,  contracts  in  relation  to  matters  which  subject 
the  maker  to  that  penalty  are  not  invalidated"  {Hill  agt. 
Smith,  1  Morris,  70  ;  8  U.  S.  Digest,  ]  3). 

"A  contract,  the  consideration  or  object  of  which  is  in 
violation  of  law,  is  void,  and  a  court  of  justice  will  not  lend 
its  aid  to  enforce  it ;  but  a  subsequent  contract,  if  uncon- 
nected with  the  illegal  act,  and  for  a  new  consideration,  is 
valid,  and  will  be  enforced,  although  it  may  have  grown  out 
of  the  illegal  transaction,  and  the  party  to  whom  the  promise 
was  made  may  have  a  knowledge  of  it"  {Smith  agt.  Barstow, 
2  Douglas,  15-5;  9  U.' S.  Digest,  20;  and  see  Harris  agt. 
liiamds,  12  llotv.  U.  S.,  79). 

II.  An  illegal  contract  does  not  invalidate  a  subsequent 
contract;   not   an   inseparable   part  of  the   illegal    contract, 
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thoiigli  liaving  reference  thereto,  wlien  the  subsequent  con- 
tract is  founded  on  a  new  and  vahd  consideration. 

In  Armstrong  agt.  Toler,  (11  Whcaton,  258),  IMarshalt., 
Ch.  J.y  delivering  the  opinion  of  the  court,  it  was  held,  that 
ultiiough  where  a  contract  grows  immediately  out  of,  and  is 
connected  with,  an  illegal  or  immoral  act,  a  court  ot  justice 
will  not  enforce  it ;  yet  where  an  unlawful  act  has  been  done 
— e.  g.,  an  unlawful  importation  of  goods — a  subsequent  in- 
dependent contract  in  reference  thereto,  such  as  to  advance 
money  to  procure  their  delivery,  being  founded  on  a  new 
consideration,  is  not  avoided  by  the  illegal  importation, 
although  such  illegal  importation  was  known  to  the  person 
advancing  the  money,  when  the  contract  was  made,  pro- 
vided he  was  not  interested  in  the  goods  and  had  no  previous 
concern  in  their  importation. 

In  the  Ocean  Insurance  Co.  agt.  Folkys,  (13  Peters,  159), 
Story,  J.,  says  : 

"  We  all  know  that  there  are  cases  where  a  contract 
may  be  valid,  notwitiistanding  it  is  remotely  connected  with 
an  independent  illegal  transaction,  which,  however,  it  is  not 
designed  to  aid  or  promote." 

In  Thornlurg  agt.  Harris,  (3  CoJdiveU,  Tcnn.,  157,  28 
U.  S.,  Digest,  IG),  it  was  held  that  where,  after  an  illegal 
act  was  done,  a  im3w  contract,  wholly  unconnected  with  the 
illegal  act,  is  formed,  founded  upon  a  new  consideration,  and 
no  part  of  the  original  scheme,  the  new  contract  in  itself  waa 
not  unlawful. 

III.  So,  when  a  contract  is  innocent,  and  in  carrying  it 
out  there  is  a  violation  of  a  statute,  this  does  not  avoid  the 
contract,  though  the  oflender  may  be  punished  for  the  viola- 
tion {Branch  Bank  agt.  Crocheron,  5  Ala.,  250  ;  4  U.  S. 
Big.,  09  ;  see  also  Favor  agt.  Philbrick,  7  N.  Ilamp.,  326 ; 
4  U.  S.  Dig.,  G9 ;  Coomhs  agt.  Emery,  2  Slicp.,  404,  same 
page  of  digest.) 

IV.  Ferdon  agt.  Cunningham,  (20  How.,  1 54) ;  Best  agt. 
Bauder  (29  Hotc,  4S9),  and  other  cases  of  a  similar  character, 
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only  prove,  what  nobody  denies,  that  a  recovery  cannot  be 
had  upon  a  contract  which  is  itself  prohibited  by  statute,  by 
affixing  a  penalty  or  otherwise ;  they  do  not  in  any  case 
assert  or  imply  the  invalidity  of  subsequent  contracts  collateral 
to  the  prohibited  contract. 

lloijt  agt.  Allen,  (2  Hill,  322),  cited  by  the  defendant,  is 
a  direct  authority  for  the  plaintiff.  The  pleading  there  was 
as  good  as  it  is  here,  and  no  better ;  and  as  a  question  of 
pleading  purely,  the  decision  was  against  the  defendant. 

The  substance  attempted  to  be  set  up  as  a  defense,  is  not 
passed  upon  except  negatively,  and  that  seems  to  be  against 
the  validity  of  such  matter  as  a  defense. 

Judge  CowEN  says:  "Admitting  the  principle  of  the 
plea  is  correct,  still  it  is  impossible  to  support  it."  Such  is 
not  the  language  in  which  courts  affirm  "principles."  The 
inference  is  all  the  other  way. 

The  Liw  is  liberally,  yet  perhaps,  correctly,  stated  by  the 
reporter  tn  his  note  to  the  case  on  p.  .323. 

"  Every  contract  made  for,  or  about  any  matter  or  thing," 
&c.  But  in  the  case  at  bar,  the  contract  made  "  about  the 
matter  or  thing,"  is  not  prohibited  by  statute,  and  the  rule, 
therefore,  does  not  apply. 

V.  The  order  overruling  the  demurrer  should  be  reversed, 
and  judgment  on  the  demurrer  ordered  for  plaiutifis,  with 
costs. 

D.  M.  Porter,  for  respondent. 

Phiintiffs  sue  to  recover  for  differences  on  stock  transac/- 
tions-,  for  "a  third  defense,"  the  defiendant  avers  that  all  of 
tiie  alleged  transactions  w*re  wrongfully,  unlawfully  and 
wickedly  made  by  the  plaintiffs  in  carrying  on  and  trausactin" 
business,  including  that  set  forth  in  the  complaint,  under  thf 
firm  name  and  designation  of  Swords,  Betty  &  Co.,  and  that 
■  the  designation  "  &  Co."  did  not  then  and  there  represent 
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nil  actual  partner  nor  partners,  and  the  answer  (in   this  de- 
tense)  negatives  the  exception  in  the  i«tatutes. 

{(I.)  The  demurrer  admits  the  facts  in  the  defense  demurred 
to  {Hall  agt.  JJartldf,   9  Bark,  297). 

fb.)  Tlie  statute  rehed  upon  by  tiie  respondent  is  entitled, 
"an  act  to  prevent  persons  from  transacting  business  under 
fictitious  names,"  and  was  passed  April  23,  1833  {'3d  liev. 
Stat.  5th  eil.,  97S).  T\)e  first  section  prohibits  the  use  of 
the  words  "&  Co.,"  unless  it  represents  an  actual  partner 
or  partners.  Tiie  second  section  makes  it  a  criminal  offense, 
punishable  by  a  fine.  The  law  is  proliibitory,  and  the  plain- 
tiff's, in  making  the  identical  conti'act  sued  upon,  did  what 
this  statute  expressly  prohibited  them  from  doing.  The. 
plaintifls  cannot  recover  on  a  contract  made  by  them  in  a 
manner  prohibited  by  law. 

(c.)  This  is  so,  even  if  the  law  does  not  prohibit,  but  simply 
imposes  a  penalty  (but  the  statute  under  consideration,  as 
before  stated,  expressly  prohibits).  (  Wheeler  agt.  liusscll,  17 
Mass.,  2-58;  Fercion  agt.  Cnnningham,  20  llotv.,  154; 
Beman  agt.  Tttgnot,  5  Sand/.,  153;  Bell  agt.  Quinn,  2 
Sand/.,  146;  Griffith  agt.  TJ  t//,s,_  3  Denio,  22G ;  Seneca 
County  Bank  agt.  Lamb,  2G  Barb.,  595;  Barton  agt.  Fort 
JacJcson  and  U.  F.  P.  11.  Co,  17  Barb.,  397  ;  JacJcson  agt.' 
Walhcr,  5  /////,  27  ;  Porter  agt.  Havens,  37  Barb.,  343 ; 
Coppell  agt.  Jlall,  7  Wall,  542;  Jloijt  agt.  Allen,  2  Hill, 
322;  Law  agt.  Hudson,  11  Fast.,  300;  Little  agt.  Poole,  9 
Barn.  d>  C,  192;  Foster  agt.  Taylor,  5  B.  &  Ad.,  886; 
Abbott  digi.  Rogers,  16  C.  Bench,  277;  Hall  agt.  Franklin, 
3  Mason  <£■  W.,  259  ;  Best  agt.  Bander,  29  Hotc,  489  ;  Be 
Groot  ag^.  Van  Du.zer,  20  Wend.,  390  ;  Pennington  agt. 
Toivnscnd,  7  Wend.,  280 ;  Hallett  agt.  Novion,  op.  of 
Tkompsox,  14  Johns,  290;  Chittg  on  Contracts,  (ith  ed., 
443,  767-8;  Collier  on  Partnership),  ^  645  ;  Parsons  on  Part- 
nership, 5th  ed.,  341,  458). 

{d.)  The  object  of  this  statute  is  the  protection  of  the 
public  from  fraud,  and   not  a   mere   revenue  regulation  (See 
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Story  on  Contracts,  443,  7G7-8,  10  a.  ed),  Its  title  is,  "  to 
prevent  persons  from  transacting  business  under  fictitious 
names." 

{e.)  The  plaintiffs  come  into  court,  and  admit  themselves 
guilty  of"  a  crime,  and  they  must  be  left  without  remedy,  for 
the  reasons  stated  by  Lord  Mansfield  in  Jlohnan  agt. 
Johnson,  {tJowper  343),  in  which  he  said  "the  objection,  that 
a  contract  is  immoral  or  illegal  as  between  plaintiff  and  de- 
fendant, sounds  at  all  times  very  ill  in  the  mouth  of  the  de- 
fendant. It  is  not  for  his  sake,  however,  that  the  objection 
is  ever  allowed  ;  but  it  is  founded  in  general  principles  of 
policy,  which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  justice,  as  between  him  and  the  plaintiff;  not  for 
the  sake  of  the  defendant,  but  because  the  court  will  not  lend 
their  aid  to  such  a  plaintiff." 

(/.)  The  real  test  as  applied  by  the  courts  to  all  cases 
which  seem  to  be  tainted  with  illegality,  is  to  be  applied 
to  this,  to  wit:  Can  the  plaintiffs  maintain  their  action 
without  relying  upon  their  illegal  act  ?  If  such  act  for-ms 
one  necessary  link  in  the  proof  of  their  case,  or  right  to 
recover,  they  must  fail  {Gregg  agt.  Wyman,  4  Cush.,'322,  and 
cases  cited). 

(</.)  *'  When  a  contract  grows  out  of,  or  is  connected  with 
an  illegal  act,  'the  court  will  not  lend  its  aid  to  enforce  it. 
And  if  it  be,  in  fact,  connected  with  the  illegal  transaction, 
it  is  tainted  with  the  illegality  of  the  transaction  from  whence 
it  eprung."  It  is  void.  It  is  not  necessary  to  declare  a  pro- 
hibited act  void,  but  it  is  void,  because  prohibited  (Barton 
agt.  Fort  Jachson  dt  U.  F.  F.  JL,  1 7  Barb.,  397). 

"  When  a  contract  springs  out  of  a  violation  of  tiie  statutes 
of  the  state,  tlie  court  will  not  lend  its  aid  in  enforcing  it." 
"  In  such  a  case,  a  party  cannot  do  an  act  proiiibited  by 
law,  and  then  come  into  court  and  ask  to  enjoy  tiie  fruits  of 
the  transaction"  {Seneca,  Co.  Banh  agt.  Lainb,  20  Barb.,  595). 

The  order  should  be  afHrmed,  with  costs  and  disbursements 
{The  Frie  Raihvay  Co.  agt.  liamsey,  10  Abb.,  N.  S.,  109). 
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By  tlie  court,  Monell,  J. — In  1833,  the  legislature  en- 
acted u  statute  smbracing  the  following  two  sections  {Laws 
of  1S33,  chap.  281). 

"  Section  1 .  No  person  shall  hereafter  transact  business  in 
the  name  of  a  partner  not  interested  in  his  firm,  and  where 
the  designation  "  and  Company,"  or  "  &  Co."  is  used,  it  shall 
represent  an  actual  partner  or  partners. 

"  Section  2.  Any  person  offending  against  the  provisions 
of  this  act,  shall,  upon  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor,  and  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars." 

The  act  is  entitled  "  an  act  to  prevent  persons  from  trans- 
acting business  under  fictitious  names." 

Literall}',  the  statuto  prohibits  the  transaction  of  business 
in  the  name  ot  a  partner  not  interested  in  the  firm,  and  re- 
quires that  tlie  designation  "and  Company,"  or  "and  Co," 
shall  represent  an  actual  partner.  A  violation  of  the  statute 
is  deemed,  upon  conviction,  a  misdemeanor  punishable  by  fine. 

The  prohibition  does  not,  nor  does  the  penalty,  in  terms 
apply  to  contracts  made  by  such  firms,  and  does  not,  there- 
fore, in  terms  declare  such  contracts  void,  but  the  act  makes 
it  unlawful  for  any  person  or  persons  to  transact  business  by, 
or  in  the  name  of,  a  fictitious  firm. 

The  answer  alleges  that  the  contract,  upon  which  the 
cause  of  action  arose,  was  made  by  the  plaintiff,  in  carrying 
on  and  transacting  business  under  the  firm  name  of  "Swords, 
Betty  &  Co.,"  and  that  the  addition  of  "  &  Co."  did  not  then 
represent  an  actual  partner ;  and  the  allegation  is  admitted 
by  the  demurrer  to  be  true. 

The  contract,  then,  was  made  by  a  person  wliile  unlaw- 
fallv  using  a  prohibited  style,  the  using  of  which  was  a 
criminal  offense,  punishable  by  fine. 

It  is  not  necessary  that  a  penal  statute  should  con-tain 
pronibitory  words.  A  penalty  implies  a  prohibition,  and 
every  act  done  against  it,  is  not  only  illegal,  but  absolutely 
void  {Uallcti  agt.  Notion,  14  /.  B.,  290). 
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The  proliibition  is,  against  transacting  business  ;  and  it 
renders  it  unlawful  for  a  person  to  conduct  liis  business 
under  the  designation  of  "  and  Company,"  or  "  &  Co.,"  unless 
such  addition  represents  an  actual  partner ;  and  such  person 
cannot  make  any  executory  contract  whatever,  which  can 
be  enforced  by  him,  while  using  such  prohibited  title. 

It  would  be  impossible  to  give  significance  and  effect  to 
the  statute,  unless  it  was  adjudged  to  apply  to  all  business 
transacted  under  the  unauthorized  name ;  and,  therefore,  to 
all  contracts  made  in  the  name^  or  when  usin^  the  prohibited 
style,  rendering  all  such  business  transactions  and  contracts 
absolutely  void. 

The  tlecisioDS  in  our  state  courts  strongly  support  the 
views  I  have  expr-essed,  and  quite  uniformly  hold,  that  all 
transactions  prohibited  by  statute  aie  void. 

In  Halleit  agt.  Novion  {supra)  an  act  of  congress  had 
made  it  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment, for  a  person  to  fit  out  and  arm  any  ship  or  vessel 
with  intent  to  employ  her  in  the  service  of  any  foreign 
power,  &c. 

The  act  contained  no  words  of  prohibition,  but  the  court 
held,  as  before  quoted,  that  a  penalty  implied  a  prohibition, 
and  every  act  done  against  it  is  void. 

In  Fennington  agt.  Townsend,  (7  Wend.,  270),  an  act  of 
the  legislature  made  it  unlawful  for  any  person  or  association 
to  keep  an  office  for  transacting  banking  business,  &c.,  un- 
less expressly  authorized  by  law,  giving  a  penalty. 

In  the  act  there  was  no  clause  declaring  void  the  securities 
taken.  The  action  was  upon  a  .  check  which  had  been 
discounted  by  an  unauthorized  banking  association  ;  and  the 
court  held  the  transaction  void  under  the  statute. 

Judge  Nelson,  in  referring  to  the  proposition  that  the 
penalty  was  the  only  consequence  of  a  violation  of  the  act, 
says,  "  there  is  no  distinction  between  an  act  malum  prohib- 
itum and  malum  in  se.  Both  are  equally  forbidden  and  un- 
lawful, and   I  will  add,  both  are   immoral,  and  cannot  be 
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the  foundation  of  a  civil  right,  that  will  be  enforced  in  a 
court  of  justice." 

In  Griffith  agt.  Wells,  (3  Denio,  22G),  the  action  was  to 
recover  for  liquor  sold  by  a  person  not  having  a  license. 
The  act  of  the  legislature  did  not,  in  terms,  prohibit  the  sale 
of  liquors  without  a  license,  nor  declare  the  act  illegal.  It 
only  inflicted  a  penalty  upon  the  offender.  But  tlie  court 
held  tlie  contract  to  be  illegal,  and  no  action  would  lie  to 
enforce  it. 

An  analagous  case  was  decided  in  the  N.  Y.  common 
pitas  (Ferdon  agt.  Cunningham,  20  How.,  154),  where  a 
contract  for  service  by  a  public  cartman,  was  held  to  be 
void,  the  cartman  not  having  a  license,  as  required  by  a  city 
ordinance,  which  merely  affixed  a  penalty  for  keeping  or 
using  a  public  cart,  wnthout  first  obtaining  a  license  therefor. 

Best  agt.  Bauder  (  29  How.,  4&9),  altliough  only  a 
special  term  decision,  is  strongly  in  point.  Tiie  action 
"was  for  goods  sold.  The  defense  was,  that  the  seller  was 
engaged  in  the  business  of  peddling,  without  a  license,  in 
violation  of  the  revenue  laws  of  the  United  States.  The 
court  overruled  a  demurrer  to  the  defense,  holding  that 
the  penalty  in  the  act  implied  a  prohibition,  rendering  the 
contract  of  sale  void.  In  that  case,  the  distinction  which 
is  suggested  in  some  of  the  cases  {Griffith  agt.  Wells,  supra, 
and  Bell  agt.  Qiimn,  2  Sand/.,  150),  between  a  license  for 
revenue  only,  and  such  as  have  in  view  the  protection  of 
health  or  morals,  or  the  prevention  of  fraud,  is  repudiated. 

In  Hoi/t  agt.  Allen,  (2  /////,  322),  although  the  decision 
was  as  to  the  sufficiency  of  the  pleading,  there  is  an  intima- 
tion which,  taken  in  connection  with  the  reporter's  note, 
sustains  tlie  principle  of  all  the  foregoing  cases.  And  the 
principle  is  further  supported  by  the  case  of  the  U.  S.  Batik 
agt.  Oivens,  (2  Peters,  527),  whei"e  a  contract  was  held  void 
as  being  in  violation  of  the  charter  of  the  bank,  forbidding  the 
taking  of  more  than  six  per  cent,  mterest. 

Under  the  authority  of  the  cases  cited,  we  must  hold  the 
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transaction  set  forth  in  the  complaint  to  be  illegal  and  void, 
and  not  enforceable  in  the  court  of  justice;  and,  therefore, 
that  the  matter  set  up  in  the  answer,  constitutes  a  defense  to 
the  action. 

It  is  impossible,  I  think,  to  apply  the  distinction  in  this 
case,  claimed  by  the  respondent's  counsel,  that  this  is  a  mere 
collateral  transaction,  not  connected  with,  but  remote  from, 
the  prohibited  act.  Such  distinction  clearly  defined  in  the 
cases  he  has  referred  to  where  it  is  held,  that  if  the  illegality 
does  not  form  any  portion  of  the  contract,  but  is  merely' 
collatteral,  and  capable  of  complete  separation  from  it,  the 
contract  is  binding. 

The  distinction,  however,  cannot  be  made  available  in  this 
case.  T[[e  illegal  act  is  the  transacting  of  business.  Bus- 
inass  cannot  be  transacted  except  by  and  under  contracts  ex- 
press or  implied,  executory  or  completed.  Every  executory 
contract  made  in  transactiiig  business,  must,  necessarily, 
therefore,  be  void  under  the  prohibition  against  transacting 
business,  under  a  fictitious  firm  name.  Any  other  applica- 
tion of  tiie  statute  would  render  it  wholly  ineffective,  as  the 
design  of  tlie  legislature  as  expressed  in  the  title  of  tiie  act, 
was,  to  prevent  persons  from  transacting  business  under  fic- 
titious names. 

In  their  complaint  the  plaintiffs  aver,  that  at  the  time  they 
made  the  contract  with  the  defendant,  they  were  doing  bus- 
iness under  the  firm  name  of  "  Swords,  Betty  &  Co.,"  and 
the  answer  alleges  that  the  transaction  was  made  with  tlio 
plaintiffs,  while  unlawfully  transacting  business  under  such 
fictitious  firm  name. 

These  several  allegations,  are,  in  my  opinion,  snfifieient  to 
bring  the  case  within  the  provisions  of  the  statute  [n'ohibiting 
the  transacting  of  business  in  tlie  name  of  a  partner  not  in- 
terested m  tlie  firm. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 

Timothy    Sullivan,  respondent,  agt.    LrjiE   E.    Wakken, 

appellant. 


In  an  action  for  alleged  false  and  fnmduleiit  representations  in  the  pnrchase  of  a 
Buit  of  clothes  by  the  defendant  of  the  plainiiH',  n[)<>n  a  credit  given  upon  the 
alleged  statement  b_v  the  defendant  that  he  was  a  law-partner  of  one  M. : 

Held,  that  the  production  on  the  trial  of  M.'s  law  register  (M.  being  dead),  to  show 
that  defendant  was  not  a  law-partner  of  M.  at  tlie  lime  of  the  jinrchase,  was  of 
itself  incompetent  to  prove  the  falsity  of  such  alleged  repre.-^entation. 

Also  parol  evidence  that  M.  kept  a  justice's  court  register  and  day  book,  which 
were  not  produced,  wheiein  it  did  not  appear  that  defendant  was  a  law-pariner 
of  M.  was  also  incompetent  to  prove  the  falsity  of  theallege<l  representations. 

Evidence  by  the  deputy  county  clerk  that  during  the  time  that  delendant  was  alleged 
10  be  a  law  partner  of  M.  that  M.  had  pigeon  holes  in  ilie  clerk's  office  where  his 
law  papers  were  kept  when  filed,  and  that  sucli  papers  did  not.  show  tliat  detend- 
ant  was  a  law-partner  of  M.  was  incompetent  to  prove  such  alleged  false  rt!p- 
reseutations. 

Also  that  G.  a  lawyer,  had,  at  the  time,  an  office  in  the  same  block  with  il  and 
liad  more  or  less  business  with  him  ;  that  defendant  was  in  the  oflii:e  with  M.  but 
that  the  witness  never  did  any  business  with  ih^m  as  partners,  was  insufticjenl 
to  show  that  defendant  was  not  a  partner  of  J[. 

Fraud  of  this  description,  is  a  crime,  subjecting  the  party  guilty  of  it  to  indictment 
and  conviction  for  fehmy,  and  the  party  who  claims  the  advantage  of  it,  to  aid 
him  ill  the  collection  of  a  debt,  must  Bee  to  it,  that  it  is  established  by  some  clear 
and  Bubstiiuial  evidence. 


^ 


Fourth  Bepartr.ientj  January  Term,  1872. 
Before  Mullix,  P.    J.  and  Johnson  and  Talcott,  JJ. 
The  facts  in  tiie  case  sufficiently  appear  in  the  opinion  of 
the  court. 

Sanders  &  Beach,  for  plaintiff. 
BouTON  &  Champlin,  for  respondent. 

By  the  court,  Johnson,  J. — The  action  was  for  an  allt^ged 


NEW  YORK  PrwACTICE   REPOrwTS.  189 

Sullivan  agt.  Warren. 

fraud,  practiced  by  the  defendant  upon  the  plaintiff  in  the 
purchase  of  a  suit  of  clothes. 

The  fraud  is  set  out  in  the  complaint,  and  consists  in  an 
alleged  false  and  fraudulent  representation  by  the  defendant, 
that  he  was  a  law-partner  of  one  John  Molloy,  a  lawyer, 
residing  in  Syracuse,  whereby  he  obtained  said  clothes  on 
c'"edit.  Of  course,  the  burden  of  proving  the  representation 
ai.d  its  falsity,  was  upon  the  plaintiff.  It  was  for  him  to 
overcome  by  his  evidence,  the  legal  presumption  that  the 
purchase  was  honestly  and  fairly  made.  The  defendant 
denied,  both  in  his  answer  and  in  his  testimony  upon  the 
trial,  ever  making  any  .such  representation  to  the  plaintiff, 
either  when  the  clothes  were  ordered,  or  when  they  were 
delivered,  but  alleges  and  testifies  that  the  clothes  were  pur- 
chased for  him  by  Molloy,  and  on  Molloy's  credit. 

The  plaintiff  testified  on  his  own  behalf  to  the  representa- 
tions alleged,  and  gave  no  other  evidence  on  that  question. 
For  the  purpose  of  proving  the  falsity  of  such  representation, 
the  plciintiff  was  allowed  to  introduce  Molloy's  office  register 
as  evidence,  for  the  purpose  of  proving  who  were  Molloy's 
luw-partners,  during  this  time,  and  that  defendant  did  not 
appear  therein  to  have  been  a  partner. 

It  was  admitted  by  the  defendant,  that  one  Dolbear  was  a 
partner  of  Molloy,  up  to  May,  ISGS.  The  clothes  were 
delivered  in  July,  18G8.  The  witness  by  whom  the  register 
was  identified,  was  also  allowed  to  testify,  that  Molloy  kept 
a  day  book  and  justice's  court  register,  and  that  .it  did  not 
appear  by  either  of  these  books  that  defendant  was  a  partner 
of  Molloy.  These  books  were  not  present,  and  the  witness 
did  not  know  where  they  were.  This  testimony  was  ob- 
jected to  by  the  defendant  as  Incompetent  for  any  purpose, 
and  especially,  that  it  was  incompetent  and  improper  without 
the  production  of  the  books,  or  proof  of  their  loss. 

He  also  objected  to  the  introduction  of  the  office  register 
as  evidence    on   the  question,  as  a   book   kept   by  Molloy, 
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whose    entries    or    uou-entries    were    no   evidence,   between 
plaintiff  and  detendaiiT. 

These  objections  wei'e  all  overruled  and  the  evidence  re- 
ceived, and  exception  duly  taken  by  detendant. 

jMoiloy,  as  it  appeared,  died  in  lbG9.  It  may  be  doubted, 
I  tiiink,  whether  the  register  was  competent  evidence  in 
any  aspect,  or  tor  any  purpose  between  the  plaintili"  and  the 
detendant. 

But,  admitting  it  to  have  been  competent  as  a  circum- 
stance, it  is  clear  enough  that  the  proof  of  what  did  not  ap- 
pear by  tiie  other  books,  not  produced  or  shown  to  have 
been  lost,  was  wholly  incompetent. 

The  books  were  the  best  evidence  of  what  appear,  or  did 
not  appear  therein,  and  the  admission  of  the  parol  proof  was 
erroneous. 

The  plaintiff  was  also  allowed  to  prove  against  the  defend- 
ant's objection,  by  the  deputy  county  clerk,  that  in  the 
clerk's  office,  in  1SG8  and  1SG9,  ilolloy  had  pigeon-lioles 
where  his  law  papers  were  kept  when  tiled,  and  that  he  had 
examined  the  papers  there  kept,  and  that  such  papci's  do  not 
show  that  defendant  was  a  law-partner  of  MoUoy. 

The  ruhng  admitting  this  evidence  was  excepted  to  by 
the  defendant. 

The  plaintiff  was  also  allowed,  under  like  objection  and 
exception,  to  prove  by  R.  II.  Gardner,  a  lawyer  ot  Syracuse, 
that  he  iiad  an  otiice,  in  the  year  1SG8,  in  the  same  block 
with  Molloy  and  had  more  or  less  business  with  him. 
That  defendant  was  in  the  office  with  Molloy,  but  that  he 
(the  witness)  never  did  any  business  with  them  as  partners. 
This  was  all  the  evidence  given,  or  offered  by  the  plaintiff  to 
prove  the  falsity  of  the  representations. 

If  any  of  it  was  competent,  it  had  but  very  slight  tendency 
to  prove,  as  an  affirmative  fact,  that  such  partnership  did  not 
exist.  All  that  was  proved  by  tliis  evidence  was,  that  the 
register  and  the  ];)apei"s  in  the  clerk's  office  did  not  show  the 
existence  of  the  partnership,  and  that  Gardner  did  not  know 
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Buch  fact,  if  it  existed.  And  tliis  is  Qgpecially  so,  in  view 
of  the  fiicts  testified  to  by  the  defendant.  He  testifies  that 
he  was  then  a  student  in  Molloy's  law  office,  and  had  not 
been  admitted  to  practice  as  an  attorney.  That  he  was  in 
the  habit  of  trying  causes  in  justice's  courts,  and  that  he  had 
an  agreement  with  Molloy,  that  they  sliould  share  equally  in 
the  expense  and  profits  of  all  causes  tried  in  justice's  courts, 
and  all  such  causes  as  should  be  appealed  to  the  county 
court  and  there  determined,  and  that  they  were  partners  to 
this  extent,  in  law  business  and  practiced  together  as  such. 
Being  a  law  student  at  the  time,  of  course  no  one  would 
expect  his  name  to  appear  as  a  partner  either  in  the  register, 
or  in  the  law  papers  filed  in  the  clerk's  office,  and  the  evi- 
dence was  thus  rendered  idle  and  fallacious. 

The  defendant  gave  evidence  by  another  witness,  who  had 
had  suits  in  a  justice's  court  which  had  been  tried  by 
Molloy  for  him,  tending  in  some  degree  to  prove  the  ex- 
istence of  the  partnership  as  the  defendant  claimed  it  to  have 
been. 

It  is  quite  material  to  the  defendant,  whether  the  plain- 
tiff shall  have  the  right  to  take  his  body,  in  execution  to 
enforce  payment  for  the  worn  out  clothes,  wiiich  he  once 
furnished  to  cover  it.  No  order  of  arrest  was  granted,  or  as 
far  as  appears,  asked  for,  when  the  action  was  commenced, 
but  the  complaint  is  framed  under  sub.  4  of  section  179  of 
the  Code. 

It  contains  a  statement  of  facts  showing  good  cause  for 
arrest,  and  an  execution  against  the  person  may,  therefore, 
be  issued  on  the  judgment  against  the  defendant,  under 
section  2SS,  although  no  order  of  arrest  was  asked  for,  or 
granted,  and  8ei*ved. 

Fraud  of  this  description  is  a  crime,  subjecting  the  party 
guilty  of  it,  to  the  extent  here  complained  of,  to  indictment 
and  conviction  for  a  felony,  and  the  [)arty  who  claims  the  ad- 
vantage of  it,  to  aid  him  in  the  collection  of  a  debt,  must 
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see  to  it,  that  it  is  established  by  some  clear  and  substantial 
evidence. 

It  is  not  to  be  inferred,  but  must  be  proved,  and  will  not 
be  allowed  to  be  made  out  Irom  mere  conjecture,  or  loose 
inference  from  ambiguous  and  inconclusive  circumstances, 
which  are  as  consistent  with  honesty,  as  with  falsehood.  I 
am  of  the  opinion,  that  this  judgment  should  be  reversed, 
both  because  improper  testimony  was  admitted  upon  the 
trial  and  because  there  was  no  evidence  sufficient  to  estab- 
lish the  fact  of  a  false  and  fraudulent  representation  by  the 
defendant. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
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SUPREME  COURT. 

William  C.   Fargo,   president,  &c.,  agt.  William  A.  G. 
Arthur,  et  al. 

A  reward  was  ofTered  and  published  by  the  plaintiffs,  as  follows:  ''$5,000  reward 
will  be  paid  for  the  arrest  and  conviction,  or  information  leading  thereto,  of  the 
person  or  persons  who  attempted  to  murder,  and  did  rob,  the  messenger  of  the 
Am.  Merchant's  Union  Express  Company,  while  crossing  the  railroad  bridge  at 
Albany,  on  Friday  evening,  Jany.  6,  1871.  For  the  company,  J.  C.  Fargo, 
Gen.  Superintendent." 

After  trial,  conviction  and  sentence  of  the  prisoner,  several  persons  claimed  the 
award,  in  whole  or  in  part. 

In  an  action  of  interpleader  by  the  plaintiffs,  held,  that  it  is  a  case  peculiarly  proper 
for  such  an  action.  The  plaintiffs  are  ready  to  pay  to  the  persons  lawfully  en- 
tttled.  Some  of  the  defendants  claim  the  whole  ;  some  claim  an  equitable  distri- 
bution. It  is  evidently  a  case  in  which  tho  matter  should  be  adjusted  in  one 
suit,  and  in  which  the  plaintiffs  do  not  know  to  whom  they  ought  to  pay  the 
money. 

Held,  also,  that  although  the  reward,  strictly  construed,  might  be  considered  in  the 
alternative,  as  an  offer  of  that  amount  for  two  distinct  acts  each — for  the  arrest 
and  conviction,  or  information  leading  thereto,  yet  a  paper  like  this  ought  to  be 
construed  as  the  public,  to  whom  it  was  addressed,  would  understand  it,  for 
$5,000,  only. 

Practically,  in  this  case,  it  appears  that  it  was  the  information  furnished  by  many 
parties,  which  led  to  the  result — not  a  repetition  of  the  same  information,  but 
information  of  independent  facts.  And  upon  the  principle  that  "'where  there  is 
no  one  iiidividunl  who  gives  information  tiiat  is  of  itself  useful,  but  that  several 
persons  give  diflerent  pieces  of  information,  the  whole  combined  leads  to  the 
apprehension  and  conviction  of  the  offender,"  it  is  a  proper  case  for  an  equitable 
dislributioa  of  the  award  among  the  claimants  entitled  thereto. 

Albany  Circuit,  Special  Term,  February^  1872. 
Action  of  interpleader. 

William  J.  JIadley,  for  the  plaintiffs. 

Messrs.  Hale,  Beckwitii,  Mattice,  Trejiain,  Greene, 

Clute,   ^roAK,  Peckham   and  Bancroft,  for  the 

several  defendants. 
Vol.  XLin.  13 
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Lkarned,  J. — Tins  is  nn  action  of  interpleader,  brought  to 
determine  who,  among  numerous  clain^ants,  are  entitled  to 
tlie  reward  of  S5,000  ollered  by  the  American  M.  U.  Express 
Company,  after  tiie  robbery  of  Thomas  A.  llalpine,  one  of 
their  messengers.  Tlie  plaintiffs  are  the  company,  and  they 
liave  brouglit  into  court  tiie  amount  aforesaid.  Tlte  defend- 
ants are  tlie  persons  who  severally  claim  to  be  entitled  to  the 
amount,  or  to  a  part  of  it.  At  about  8  P.  M.  on  the  Gth  of 
January,  1S7],  Ilalpine  was  robbed  and  nearly  murdered 
while  on  an  express  car  on  the  Boston  and  Albany  Railroad. 
The  deed  was  done  w-hile  the  train  was  crossing  the  railroad 
bridge  at  Albany.  On  the  7th,  the  company  pubHshed  an 
ofier  in  these  words:  "$5,000  reward  will  be  paid  for  the 
arrest  and  conviction,  or  information  leading  thereto,  of  the 
person  or  persons  who  attempted  to  murder,  and  did  rob,  the 
messenger  of  the  Am.  Merchant's  Union  Express  Company, 
while  crossing  the  railroad  bridge  at  Albany,  on  Friday 
evenmg,  Jany.  Gth,  1S71.  For  the  company,  J.  C.  Fakgo, 
Gen.  Superintendent." 

No  person  was  then  suspected  by  the  company,  or  the 
public  authorities. 

On  the  morning  of  January  8th,  Thomas  Braidwood  in- 
formed ilr.  Dwight,  the  superintendent  of  the  company,  that 
on  the  afternoon  of  Jany.  Gth,  he  had  seen  John  1.  Filkins  in 
a  pawnbroker's  shop  looking  for  a  pistol,  but  that  he  did  not 
buy  one.  In  consequence  of  that  information,  Dwight  saw 
I^ilkins  that  afternoon  and  became  satisfied  tliat  lie  had  some 
guilty  knowledge  of  the  crime. 

On  the  morning  of  Jany.  7th,  Robert  A.  Scott  sent  word  to 
the  police  headquarters  that  he  had  sold  a  pistol  on  the  day 
before  and  gave  a  description  of  the  purchaser,  and  on  the 
evening  of  the.  8th,  he  had  anotlier  interview  witli  the  polict^ 

On  the  afternoon  of  Jany.  Sth,  William  A.  Whalen  found, 
near  the  spot  where  the  crime  had  been  committed,  thf. 
pistol  with  which  it  was  done;  and  this  pistol  he  gave,  on 
the  same  day,  through  his  mother,  to  one  of  the  employees 
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of  the  railroad,  from  whom  the  information  of  the  discovery 
came  to  the  public  authorities. 

On  the  evening  of  January  Sth,  Jeremiah  Flood  informed 
the  superintendent  of  the  railroad  that  he  saw  a  person, 
known  to  him  by  sight  but  not  by  name,  jump  on  the  ex- 
press car  and  ride  to  the  depot  on  the  evening  of  the  robbery; 
and  he  gave  the  same  information  to  Mr.  Kyle,  the  special 
policeman  of  the  railroad,  on  Monday.  This  person  was 
proved  to  be  Filkins. 

During  all  this  time  Filkins  was  at  his  house,  not  arrested 
and  not  suspected  by  the  public.  On  the  11th  of  January, 
in  the  early  morning,  he  fled  and  was  at  ome  suspected  by 
the  public  of  this  crime. 

On  the  evening  of  January  12th,  WilHam  H.  Foos,  of 
Ballston,  left  a  telegraphic  dispatch  at  the  office  in  Ballston, 
to  the  police  at  Albany,  that  Filkins  had  breakfasted  at  his 
house  and  was  on  his  way  to  Canada,  or  (according  to  other 
witnesses)  to  Galway.  The  dispatch  was  forwarded  on  the 
morning  of  the  13th. 

George  F.  White,  of  Saratoga,  late  on  the  morning  of  the 
13th,  telegraphed  to  the  police  that  a  suspicious-looking  man 
(who  proved  to  be  Filkins)  stayed  at  his  house  and  went 
away  in  the  morning,  saying  that  he  was  going  to  Canada. 
Mr.  White's  dispatch  did  not  reach  Albany  until  after  the 
dispatch  from  Foos  had  been  received. 

On  the  15th  of  January,  Altentor  Hall,  of  Whitehall,  re- 
ceived a  telegraphic  dispatch  from  the  Expres^s  Company, 
saying  that  Filkins  was  going  towards  Canada,  and  request- 
ing that  pursuit  should  be  made.  On  the  same  day,  Plall 
showed  the  dispatch  to  Herman  Ingraham  and  Oliver  Thomas 
of  tiie  same  place.  Ingraham  ordered  a  team,  and  he  and 
Thomas  went  in  pursuit  of  Filkins.  I3y  Ingraham's  advice, 
they  went  by  Fort  Ticonderoga.  They  wen;  h^st  on  the  lake, 
and  reached  Fort  Ticonderoga  the  next  morning,  the  IGth. 
There  Ingi'aham  showed  William  A.  G.  Arthur  the  dispatch 
mid  proposed  that  he  should    go.      Ingraham   was  ill  and 
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could  not  go  oiu  Arthur  and  Tliomas  started  tluit  day  from 
Fort  Ticonderoga,  in  search  of  Filkius.  Tliey  reached  John 
D.  Burvvell's  hotel,  at  Salmon  Lake,  and  went  on  to  Pot- 
tersville,  where  they  put  up  for  the  night.  At  about  eight 
o'clock  on  that  evening,  Filkins  arrived  at  Burwell's  house, 
on  a  stage  driven  by  Charles  F.  Leland,  and  registered  him- 
self by  a  fictitious  name.  Inmiediately  on  his  arrival.  Bur- 
well  suspected  him  to  be  Filkins.  After  he  had  gone  to  bed, 
Burwell  sent  Leland  and  Joel  Potter  to  Pottersville,  for 
Arthur  and  Thomas,  and  they  came  back  together  about  11 
P.M.  Tliat  night  tliese  five  men  arrested  Filkins.  Tliey 
brought  him  to  Albany.  He  was  subsequently  tried,  con- 
victed of  this  crime,  and  sentenced  to  the  state  prison  for 
twenty  years. 

All  of  the  persons  whose  names  have  been  mentioned  as  giv- 
ing information,  or  as  participating  in  the  arrest,  claim  the 
reward  or  some  part  of  it.  Tlieir  views  are  very  conflicting. 
Some  claim  tliat  the  person  who  first  furnished  any  informa- 
tion which  ultimately  led  to  the  conviction,  is  entitled  to 
the  whole  amount.  Some  claim  that  the  persons  who  made 
the  arrest  are  entitled  to  the  whole,  exclusive  of  all  otliers. 
Some  claim  that  there  should  be  an  equitable  distribution 
of  the  award  among  all,  including  those  who  furnished  in- 
formation and  those  who  made  the  arrest.  And  still  another 
claim  is,  that  those  who  made  the  arrest  are  entitled  to 
$5,000  and  those  who  furnished  infonnation  to  another 
$5,000.  Burwell,  Thomas,  Leland,  Arthur  and  Potter,  how- 
ever agree  to  share  among  themselves  whatever  they  or  any 
of  them  shall  be  entitled  to. 

1.  A  case  like  tliis  is  peculiarly  proper  for  an  interpleader. 
The  plai.ntifls  are  ready  to  pay  to  the  persons  lawfully  entitled. 
Some  of  the  defendants  claim  the  whole;  some  claim  an  equi- 
table distribution.  It  is  evidently  a  case  in  which  the  matter 
should  be  adjusted  in  one  suit,  and  to  which  the  plaintiffs  do 
not  know  to  whom  they  ought  to  pay  the  money  (2  Story 
Eq.,  §§.  SOG  and  29;   Citi/  Bk.  agt.  Bangs,  2  Paige,  570). 
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2.  I  am  satisfied  that  this  is  an  offer  of  only  $5,000  re- 
ward. Perhaps  by  a  strict  logical  construction,  it  might  be 
urged  that  an  offer  in  the  alternative  for  two  things  is  an 
offer  for  each.  But  a  paper  like  this  ought  to  be  construed 
as  the  public,  to  whom  it  was  addressed,  would  understand  it, 
and  I  think,  no  one  would  suppose  it  to  be  an  offer  of 
$10,000.  Besides,  it  is  an  offer  for  tlie  arrest  and  conviction, 
or  information  leading  thereto.  Now,  it  is  admitted  that 
"  conviction"  is  a  pre-requisite  condition  before  any  one  can 
claim  the  reward.  Conviction  must  be  preceded  by  arrest ; 
and  the  information  for  which  a  reward  is  offered  is  such,  as 
leads  to  arrest  and  conviction. 

3.  The  case  of:  Fitch  agt.  SnedaJcer,  (SS  K  Y.,  24S),  holds 
that  under  such  an  offer,  a  person  is  not  entitled  to  recover 
for  anything  done  before  the  offer  was  made.  In  the  present 
case,  all  the  defendants  base  their  claims  on  acts  done  after  the 
offer.  Their  motives  are  immaterial  {Williams  agt.  Car- 
wardine,  AJBarn.  dt  Aid.,  274). 

4.  Is  there  any  reason  to  coiastnie  this  offer  as  entitling 
either  of  the  two  classes,  viz.,  he  or  they  who  informed  and 
those  wiio  arrested,  to  tiie  whole  reward,  exclusive  of  tlie 
other  class?  I  think  not;  for  these  reasons,  as  above 
noticed,  an  informant  or  informants,  could  not  be  entitled  to 
recover  until  conviction  ;  and  arrest  must  precede  convic- 
tion. The  offer  for  information  then,  would  be  a  nulity,  if 
any  parties  who  should  arrest  would  take  the  whole  reward 
unless,  perhaps,  in  the  case  tliat  the  arrest  should  be  made 
by  the  Express  Company,  or  in  the  case  that  it  sliould  be  made 
by  a  {lublic  oflncer  {Hatch  agt.  Mann,  15  Wend.,  45).  I 
camiot,  therefore,  suppose  tiiat  the  offer  was  for  the  benefit 
of  those  wiio  made  the  arrest,  exclusive  of  those  who  gave 
information.  So  too,  he  or  tiiey  wlio  gave  information  ought 
not  to  exclude  those  who  made  the  arrest,  as  the  off(?r  is  for 
both.  Unless,  however,  the  next  point  to  be  considered  shall 
establish  a  different  rule. 

6.  It  is  claimed,  that  the  person  who  first  gave  any  infor- 
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mutioii,  however  uuiuipoitaut  of  itsell',  which  wiih  oihur  iii- 
tbrmatioa  led  to  the^  arrest  is  entitled  to  the  whole  reward. 
To  sustain  this  position,  the  case  of  Tliacher  ugt.  Euijlandy 
(•34  Co))i.  Law,  ~-3-±),  is  cited.  A  reward  was  offered  "on 
recovery  of  the  propeity,  and  conviction  of  the  otlender." 
A.  gave  information  that  JB.  liad  admitted  to  him  tliat  he  was 
the  guilty  party.  Few  days  afterwards  the  plainthf,  a  j)olice 
constable,  arrested  B.  and  by  his  activity  recovered  the  prop- 
erty and  caused  B.'s  conviction.  It  was  held  that  the  plain- 
tiff could  not  recover  the  reward.  But  tlie  opinions  of  the 
judges  do  not  lay  down  any  clear  principle.  Tindall,  C 
J.,  says,  that  he  thinl^s,  the  money  should  be  paid  to  tlie 
person  wlio  hrst  communicated  tlie  inlormatiou  wiiicli 
ultimately  led  to  conviction  j  and  tliat  plaintiff  did  no  more 
than  his  ordinary  duty.  Coltman,  /.,  says,  possibly  an  ac- 
tion by  plaintitf  and  A.  might  be  sustained.  Manle,  </., 
says,  tliat  the  reward  should  be  divided  among  such  persons 
as  gave  information  and  assistance  in  proportion  to  the  Taiue 
ot  tlieir  services.  CiiESSWEi>L,  </.,  says,  that  plaintiif  was  only 
acting  as  a  peace  officei',  and  tiierefure,  it  was  A,  who  caused 
the  arrest.  Thus,  the  only  point  decided  is,  that  the  plain- 
tiff could  not  recover,  and  two  of  the  judges  seem  to  place 
this  on  tlie  fact  of  his  being  an  officer.  Kor  was  there  any 
question  that  A.'s  information,  and  that  alone  fixed  suspicion 
on  B. 

In  t\xQ.  c-d$.Q  o{  Lancaster  agt.  Wahh,  (4  2Iess.  and  Wdshif, 
iG),  a  reward  was  ofiered  ibr  information  whereby  bank 
notes,  wliicli  had  been  laken  by  robbery,  might  be  ti"aced. 
Lord  AuiNGEK,  says,  that  such  information  means  the  hrst 
that  is  suthcient  for  the  purpose.  After  such  has  been  given 
it  cannot  be  said  that  the  party  is  informed  by  another  telling 
him  the  same  thing. 

Those  two  cases  dilTer  from  the  present  in  this  respect. 
The  "  first  information"'  to  which  reference  is  had  in  the 
opinions,  was  such,  as  if  true,  lixed  the  crime  on  the  party 
finally  couvicted.     iu  the  present  case,  all  the  information 
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furnished  was  of  suspicious  facts.  Some  of  them  pointing  to 
Filkins.  Some  not  pointing  to  any  one,  and  altogether  not 
inducing  the  public  officers,  in  fact,  to  make  an  arrest  up  to 
Filkins'  flight.  And  the  case  of  Farmer  agt.  T[  alAer,  (Law 
Rep.,  1  Queen^s  Bench,  641),  recognises  the  difficulty  which 
must  exist  where  the  information  furnished  is  but  remotely 
connected  with  the  result. 

6.  Practically  it  seems  to  be  true,  that  it  was  the  infomui- 
tion  furnished  by  many  parties  which  led  to  the  result  in 
this  case.  Not  a  repetition  of  the  same  information,  but  in- 
formation of  independent  facts.  Justice  Manle  in  Thacher 
agt.  England,  states  the  condition  of  the  present  case.  "  It 
often  happens  that  there  is  no  one  individual  who  gives  in- 
formation that  is  of  itself  useful ;  but  that  several  persons 
give  different  pieces  ot  information,  the  whole  of  which 
combined,  leads  to  the  apprehension  and  conviction  of  the 
oflender." 

This  view  was  taken  in  Citif  Banh  agt.  Bangs,  (2  Paige, 
570),  and  although  upon-the  hearing  before  the  V.  C.  (in  2 
Ed.  Ch.,  95),  he  held,  that  Bangs  was  entitled  to  the  whole, 
yet  it  was  on  the  ground  that  he  only  was  the  active  party 
in  causing  the  arrest.  The  V.  C.  in  excluding  Van  Kipei 
from  a  share,  does  so  on  the  ground  that  his  remarks  were 
casual,  and  not  intended  to  give  information. 

In  the  case  of  Jones  agt,  Fhmnix  Bank,  (8  'N.  Y.,  228), 
a  reward  of  So, 000  was  offered.  There  were  sev^eral  claim- 
ants, and  the  matter  was  submitted  to  Chancellor  Kent.  He 
awarded  $1,000  to  Jones,  and  the  rest  to  othprs.  The  cor- 
rectness of  this  adjudication  is  not  involved  in  the  decision 
above  referred  to.  But  it  has  the  sanction  of  that  learned 
jurist's  name.  A  remark  of  the  court,  however,  on  page 
233  suggests  the  possibility  of  an  action  by  several  plain tifls, 
each  having  performed  .^ome  part  of  the  conditions,  and  all 
together  having  performed  all  the  conditions  of  the  offer, 

It  is  said,  that  any  division  oS.  the  reward  must  be  arbitrary. 
This  is  true,  just  to  the  extent  that  the  reward  itself  is  one 
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arbitrary  sura.  The  company  niiglit  have  olfered  a  less  or 
a  greater  sum.  There  was  no  market  value  for  the  arrest  of 
the  criminal,  or  for  the  information  which  would  lead  thereto. 
But  the  company  chose  to  ofier  this  arbitrary  sum,  to  en- 
courage and  reward  tliose  who  brought  about  the  conviction 
of  the  criminal.  While  these  judgments  might  differ  as  to 
the  degree  to  which  these  several  defendants  contributed  to 
the  result ;  still  the  division  of  tlie  reward  among  them  then 
would  not  be  arbitrary,  but  would  be  based  on  the  relative 
value  of  tlieir  acts.  In  applying  this  rule,  I  have  carefully 
considered  wliat  all  these  paities  have  severally  done,  and  the 
relative  value  of  their  acts  towards  the  end  accomplished. 
And  I  have  come  to  the  conclusions  following : 

7.  I  do  not  thinlv  that  Hall  furnished  any  information,  or 
arrested  Filkins. 

I[ov.'ever,  praiseworthy  Ingraham's  acts  may  iiave  been, 
he  did  not  effect  the  arrest.  Whatever  the  agreement  was 
between  him  and  Arthur,  that  does  not  come  into  tliis  case. 
He  did  not  furnish  any  information  to  the  company. 

Wliite's  telegraphic  dispatch  was  substantially  the  same  in- 
formation wiiich  Foos  had  previously  given  ;  and  therefore, 
he  cannot  be  entitled  to  share. 

There  was  but  one  arrest,  and  the  five  persons  who  made 
it,  are  to  share  jointly.  Of  course,  the  number  of  persons 
ensjai/ed  in  the  arrest,  (l;)e.s  not  increase  the  ago^re£j;ate  wliich 
they  sliould  receive. 

The  plaintifff^s  costs  with  an  extra  allowance  of  5  per 
cent,  will  be  paid  first  out  of  the  fluids.  The  remainder  is 
to  be  distributed  among  the  deiienduuts,  exclusive  of  Hall, 
Ingrahara  and  White,  as  follows : 

To  Burwell,  Arthur,  Leland,  Thomas  and  Potter  jointly, 
fifteen-fortieths. 

To  Flood,  three-fortietlis. 

To  Foos,  Scott  and  Wlialen,  each  five-fortieths. 

To  Braidwood,  seven-fortieths. 

Judgment  accordingly. 
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COURT  OF  APPEALS. 

Moses   A.    Hoppock    and   others,  appellants,  agt.   Lucius 
Moses,  executor,  «S:c.,  respondent. 


An  agency  to  transact  business  for  an  individual,  is  terminated  by  the  formation  of  a 
copartnership. 

Where  an  agent  has  been  in  the  liabit  of  purchasing  goods  of  a  firm  for  and  in  the 
name  of  an  individual,  and  subsequently  purchases  a  bill  of  goods  for,  and  has 
them  shipped  in  the  name  of  a  copartnership  firm,  of  which  he  asserts,  at  the  time, 
that  the  same  individual  for  whom  he  formerly  purchased  is  a  member,  the  selling 
firm  are  bound  to  take  notice  of  tiie  termination  of  the  purchaser's  agency. 

The  purchaser  has  no  more  authority  by  his  acts  or  declarations  in  behalf  of  the  new 
firm,  to  bind  the  individual  lor  whom  he  formerly  purchased  by  vn'tue  of  his 
former  agenc)',  than  lie  had  to  take  in  a  partner  without  the  consent  of  such  in- 
dividual. As  he  had  no  authority  from  the  latter  to  purchase  uoods  in  the  name 
of  the  firm,  his  doing  so  was  an  assumption  of  authority  of  which  the  sellingtirm 
had  legal  notice  by  the  manner  of  doing  the  business. 

Tiie  deciiirations  of  an  individual  agent  of  one  member  of  a  firm  cannot  be  used  aa 
evidence  to  prove  a  partnership  against  either  member  of  the  lirm. 


Appeal  by  the  plaintiflTs  from  a  judgment  of  the  general 
term  affirming  a  judgment  of  nonsuit  entered  at  special 
term. 

John  ]\L  Martin,  for  appellants. 

This  action  was  commenced  and  tried  in  the  life-time  of 
the  defendant,  Chester  JMoses,  to  recover  the  price  of  certain 
goods  sold  to  him  through  his  agent,  amounting  to  $10,- 
464  07. 

On  the  trial  it  appeared  that  the  plaintiffs  were  merchants, 
doing  business  in  the  city  of  New  York. 

Tliat  the  defendant  was  a  Tnanufbcturer  of  cloth,  carrying 
on  that  business,  aiid  residing  at  Marcellus,  in  this  state. 
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Tliat  hv  had  an  insolvtMit  sou  naiiied  Curtis  H.  Moses,  who 
had  failed  iu  business,  and  could  not  do  business  in  his  own 
name. 

That  he  constituted  this  son  his  general  ngeiit  to  carry  on 
the  business  of  a  general  country  store  on  liis  crecht  at 
Kochester,  Minnesota,  and  for  that  purpose  authorised  his 
son  to  buy  goods  for  him  in  the  city  of  New  York,  where  his 
credit  was  known  to  be  good. 

That  the  plaintiiis  never  saw  nor  had  any  personal  com- 
munication with  the  defendant  on  this  business,  until  after 
the  sale  in  question,  the  business  having  been  transacted  with 
his  son  exclusively,  as  agent  aforesaid. 

That  tlie  son  as  agent,  and  on  the  credit  of  his  father, 
purchased  goods  of  tlie  plaintitls  for  this  Rocliester  business, 
which  were  charged  and  sliipped  to  the  father  at  Rochester, 
by  tlie  direction  of  tlie  son,  and  were  paid  for  by  the  son,  as 
agent  of  the  father,  in  a  regular  course  of  business. 

That  in  the  spring  of  1SG5,  the  same  agent,  after  he  had 
purchased  a  bill  of  goods  of  the  plaintiffs  in  the  ordinary 
course  of  this  business,  requested  the  plaintiffs  to  mark  the 
goods  so  purchased,   '^  Moses  &  WhaU^n." 

That  on  being  asked  who  Whallon  was,  and  whether  he 
had  any  money  to  put  in  the  business?  he  said,  "Xo,  he  had 
not ;  that  he  had  been  a  clerk  in  another  store  in  Rochester, 
and  was  a  good  salseman,  and  a  very  popular  man  there  ; 
and  to  get  him  in  their  store,  they  had  taken  liiin  as  a 
partner,  and  gave  him  a  share  in  the  business  ;  tiiat  the 
business  was  just  the  same  as  it  had  been  previous ;  that  the 
business  belonged  to  Chester  Moses,  entirely,  just  the  same  as 
it  had  been,"  and  that  the  Moses  of  Moses  &  Wallon  was 
Chester  Moses. 

That  the  plaintiffs  believed  they  were  selling  the  goods  on 
Chester  Moses'  responsibility,  as  stated  b}"  his  agent,  know- 
ing that  his  son  and  Whallon  were  both  irresponsible,  and 
that  Chester  was  responsible  ;  and  that  they  (the  plaintiffs) 
would  not  have  sold  or  shipped  the  goods  to  any  other  Moses 
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than  Chester  Moses,  ybout  wliose  responsibility  they  hud  in- 
quired, and  were  satisfied. 

That  the  plaintiffs  had  no  notice  that  this  agency  had  been 
terminated,  or  the  business  changed,  until  after  the  sale  of 
tiie  goods  in  question,  in  1SG5  ;  when  tlie  defendant,  Chester 
Moses,  having  been  tlu'eatened  with  a  suit,  made  his  first 
appearance  to  the  plaintiffs,  at  their  store  in  the  city  of  New 
York  and  admitted  that  his  son  had  been  his  agent  in  the 
business  at  Kochester,  but  alleged  that  he  had  ceased  to  be 
so  before  the  goods  in  suit  were  purchased  and,  therefore, 
refused  to  pay  for  them. 

Other  and  similar  facts  appear  throughout  the  testimony, 
tending  to  show  tliat  the  defendant  clothed  his  son  with  such 
real  or  apparent  authority  as  to  enable  his  son  by  liis  acts 
and  representations,  to  procure  goods  for  this  Rochester  bus- 
iness, and  defraud  the  plaintiffs  out  of  their  property,  if  the 
defendant  is  not  liable  to  pay  for  them. 

After  the  plaintiffs  had  rested,  Mr.  C.  B.  Sedgwick,  one 
of  the  defendant's  counsel,  without  assigning  any  special 
reason,  moved  to  dismiss  the  complaint,  which  was  granted, 
and  th'j  plaintiffs  duly  excepted  to  the  decision. 

The  plaintiffs  afterwards  moved  for  a  new  trial  at  special 
term,  and  their  motion  was  denied. 

Whereupon  the  defendant  entered  judgment,  from  which, 
and  the  order  denying  a  new  trial,  the  plaintiffs  appealed  to 
the  general  term,  where  the  judgment  and  order  were  affirmed, 
and  judgment  of  affirmance  duly  entered. 

From  this  latter  judgment  the  plaintifts  appealed  to  this 
court. 

I.  On  an  appeal  from  a  judgment  of  nonsuit,  all  disputed 
facts  are  to  be  decided  in  the  plaintifi's'  favor,  and  all  pre- 
sumptions and  inferences  from  the  evidence  which  he  might 
ask  from  a  jury,  are  to  be  conceded  to  him,  and  a  simple  ex- 
ception is  sufficient  to  enable  him  to  review  all  questions  of 
law  arising  from  such  facts  [Cooh  agt.  N.   Y.   C.  li.lt.  Co.,  3 
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Kcycs,  476  ;  Lahar  agt.  Kopliny  4  Co))isf.,  547  5   Prai'i  agt. 
Foot,   9  ^^.    r.,  403). 

II.  On  a  general  view  of  the  testimony,  it  is  apparent 
that  the  defendant  appointed  his  son  his  general  agent,  with 
full  discretionary  power  to  conduct  the  business  of  a  country 
store  on  his  credit,  out  of  the  state  in  which  he  resided  and  be- 
yond his  immediate  supervision  and  control. 

This  necessarily  included  authority  not  only  to  buy  and 
sell  goods  for  the  business,  but  extensive  incidental  authority, 
in  respect  to  the  manner  of  purchasing  and  transporting  the 
goods — the  procurement  of  a  place  for  the  business — the 
employment  of  assistants — the  making  of  subsidiary  contracts 
and  representations — including  representations  concerning 
the  circumstances  and  credit  of  his  principal,  and,  generally, 
to  use  all  such  means  and  perform  all  such  acts,  as  he  might 
reasonably  deem  proper  and  conducive  to  its  success  (Fet- 
grave  on  iwincipal  and  agent,  88,  and  cases,  as  to  general  and 
incidental  authority.) 

In  tine,  he  gave  his  son  all  the  powers  of  a  general  agent 
to  transact  business  for  another  in  a  foreign  country  [Story  on 
Agency,  ~§§  85,  SO,  and  cases  ;  Hunter  agt.  Hudson  River  Iron 
and  Machine  Co.,  20  Barb.,  493,  Op.  Court,  507). 

III.  By  clothing  his  son  witli  these  general  powers,  he 
made  himself  liable  for  his  son's  representations,  that  he  (the 
son)  was  still  buying  goods  for  his  father's  business  at 
Rochester ;  because  sucli  representations  were  essentially 
necessary  to  enable  him  to  obtain  the  goods  requisite  to  carry 
on  the  business — were  in  nowise  inconsistent  with  AVliallon's 
connection  witli  the  business  as  partner,  and  were  fairly 
within  the  general  scope  and  purpose  of  the  son's  general 
agency  [Hunter  agt.  Hudson  liiver  Iron  and  Macliine  Co., 
supra;  Colleii  i\gt.  Gardiner,  21  Beavan,  540;  Story  on 
Agency,  §  85,  and  cases ;  N.  Y.  Life  and  Trust  Co.  agt. 
Beehe,  7  N.  Y.,  364;  Story  on  Contracts,  §  135,  and  cases; 
Story  on  Agency,  ^§  134,  139,  45],  452,  and  cases.) 

And  in  cases  like  this,  wliere  the  representations  were  part 
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of  the  res  gesfa,  and  where  the  inducement  to  the  sale  of 
the  goods,  the  principal  will  not  be  permitted  to  deny  such 
representations  {Bloomer  agt.  Denman,  12  III.,  247). 

Not  even  when  they  are  '^  outside  of  the  agent's  powers/' 
if  the  facts  are  peculiarly  within  the  agent's  knowledge,  and 
a  third  party  acts  upon  them,  as  in  this  case  [Griswold  agt. 
Eusen,  25  N.  Y.,  599). 

In  such  cases  apparent  authority  is  the  real  authority  as  to 
all  parties  who  deal  with  an  agent  innocently  [North  River 
Bank  agt.  Aj/mer,  3  Hill,  262  ;  Exchange  Bank  agt.  Monteithj 
J  7  Barb.,  171,  177  ;  Mechanics'  Bank  agt.  New  Haven  B.R. 
Co.,  13  N.   Y.,  599). 

And  the  agent's  authority  will  be  liberally  construed  (Pole 
agt.  Leash,  and  Leash  agt.  Pole,  9  Jiir.  N.  S.,  829  j  and  8 
L.  T.  (N.  S.),  645,  H.  L.) 

IV.  When  one  of  two  innocent  persons  must  suffer  a  loss 
by  the  acts  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  bear  it  [Lickbarrow  agt.  3fason,  2 
Term.  70  ;  Vallet  agt.  French,  6  Wend.,  615,  620  ;  Boot 
agt.  French,  13  Wend.,  572;  Sandford  ngt.  Handy,  23  Wend., 
SOS ;  Ash  agt.  Putnam,  1  Hill,  302,  307  ;  Banks  agt.  Davis, 
2  Hill,  451,  465  ;  North  Biver  Batik  agt.  Aymer,  3  Hill, 
262 ;  Exchange  Bank  agt.  Monteith,  17  Barb.,  171,  177  j 
Smith  agt.  Empire  Ins,  Co.,  25  Barb.,  497,  502  ;  Dunning 
&  Smith  agt.  Roberts,  35  Barb.,  463,  467 ;  Bawls  agt. 
Deshler,  3  Keyes,  572 ;  Spraights  agt  Haivley,  39  N.  Y.j 
441;  Wilcox  agt.  I^OMifA,  d  G.  S.  &  M.,  476;  iV^JcoZ^  agt. 
Am.  Ins.  Co.  3  TKooc^ft.  S  31.,  529,  533).      . 

V.  Under  the  rule  established  by  these  cases,  the  defendant 
is  clearly  liable  to  the  plaintiffs  for  the  goods  sold  on  his 
credit,  unless  his  agent's  statement  to  them,  that  Whallon 
had  become  interested  in  the  business  as  the  defendant's 
partner,  exonerated  the  defendant  from  such  liability. 

Why  should  the  statement  of  the  fact  have  that  effect  ? 
Whallon  was  confessedly  irresponsible,  and  no  credit  was 
given  to  him.     He  was,  in  truth,  a  mere  clerk  or  assistant 
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in  the  business — called  a  partner  by  the  agent,  the  better 
to  promote  the  interests  of"  the  business  for  which  he  was  liis 
partner's  general  agent.  No  change  in  the  nature  or  objects 
of  tlie  business  was  elfected  by  tlie  connection  of  Whallon's 
name  with  it :  and  none  was  made  in  tlie  mode  of  doinsr  it, 
except  in  charging,  marking  and  shipping  the  goods — all  of 
which  was  done  by  the  special  direction  of  the  agent  clothed 
with  power  to  carry  on  the  business  in  such  manner  and 
by  such  means  as  he  might  deem  most  likely  to  promote  its 
interests. 

Moreover,  notice  of  "VVhallon's  connection  with  the  business 
came  from  the  person  who  had  always  been  sole  agent  to 
manage  the  business — who  was  the  only  person  the  plaintiff's 
saw  or  negotiated  with  about  it,  and  wiio,  at  the  same  time, 
stated  that  the  business  was  the  same — the  responsibility  the 
same — the  Moses  the  same,  and  his  agency  the  same  as  they 
ever  had  been.  If  one  statement  tended  to  exonerate,  why 
should  not  the  other  equally  tend  to  bind  his  father  ? 

In  a  case  much  like  this,  the  supreme  court  of  Vermont 
held  the  defendant  liable  {Taggart  agt.  Fhdxis,  10  Verm., 
318). 

And  the  lords  justices,  on  appeal  from  the  master  of  the 
rolls,  held  that  where  a  partnership  wis  constituted  a  general 
agent,  the  subsequent  change  in  tlie  firm  by  the  death  of  one 
of  the  partners,  did  not  affect  the  agency,  the  duty  being  on 
the  house  {Pariente  agt.  Luhbocit,  S  De  Gex.,  3IacNaughton 
dt  Gordon,  5,  12). 

YI.  Tlie  plaintiffs  had  a  right  to  rely  on  the  representa- 
tions of  the  son  in  the  absence  of  any  intelligence  from  the 
father ;  and  if  the  latter  ijitended  to  be  no  longer  responsible 
for  the  acts  and  statements  of  his  son  in  respect  to  that  bus- 
iness, it  was  his  duty  to  notify  the  plaintiffs  of  such  intention, 
and  then  no  loss  would  have  been  suffered  [Story  on  Agency^ 
^^  470,  471,  and  cases). 

VII.  Suppose,  the  son's  statements  were  wholly  untrue  and 
the  introduction  of  Whallon's  name  into  the  business,  and  the 
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direction  of  the  plaiutiiis  to  charge  the  goods  to  Moses  & 
Whallon,  were  designed  by  the  son  to  procure  the  goods,  and 
at  the  same  time  exonerate  the  father  from  liabilit}^  to  pay 
for  them,  did  not  the  father's  previous  conduct,  in  appointing 
his  son  his  agent,  and  his  neglect  to  give  notice  of  a  revoca- 
tion, enable  the  son  to  succeed  in  his  fraudulent  design,  and 
ought  not  the  father  to  suffer  for  it,  rather  than  the  plaintiffs, 
under  the  rule  above  stated. 

If  the  agency  had  actually  been  ravoked,  or  the  business 
changed,  the  father  shoidd  have  notified  the  plaintiffs  of  it,  if 
he  would  make  the  revocation  or  change  effectual  to  protect 
him  against  the  subsequent  dealings  of  the  son  with  those 
who  had  been  in  the  habit  of  supplying  the  son  with  goods 
on  the  fatiier's  credit  {Story  07i  Agenci/,  §  443  ;  2  Rent's 
Com.,  614,  and  cases). 

VIII.  The  fact  that  the  plaintiffs  changed  the  mode  of 
marking  and  charging  the  goods,  cannot  reasonably  be  con- 
sidered notice  to  the  plaintiffs  that  the  defendant's  connectii)n 
with  the  business,  or  his  son's  agency  for  it,  had  ceased — 
especially  when  the  change  was  made  by  the  direction  of  the 
agent,  coupled  with  an  assurance  that  there  was  no  change 
in  the  business  or  the  ownership  of  it,  or  in  his  agency  to 
buy  goods  for  it  on  his  father's  credit — under  these  circum- 
stances, such  chances  would  not  be  evidence  of  a  chan<i;e  of 
credit  even  (Storr  agt.  Scott,  6  Car.,  241  ;  Thompson  agt. 
Davenport,  9  B.  S  C,  8G). 

IX.  If  the  defendant,  by  his  silence  as  to  the  continuance 
of  his  son's  agency  for  this  business,  has  enabled  the  latter  to 
induce  the  plaintiffs  to  sell  their  goods  to  irresponsible  per- 
sons, he  surely  ought  not  to  be  permitted  to  deny  such  rep- 
resentations to  the  plaintiff's  prejudice  [Broome's  Com.  Law, 
53,  and  cases;  Bank  of  Auburn  agt.  Butnam,  3  Keyes, 
343 ;  Craig  agt.  Ward,  3  Keyes,  387). 

X.  The  declarations  of  Curtis  11.  Moses,  as  general  agent 
for  this  business,  concerning  his  father's  continued  connection 
with  it  as  a  partner  of  Whallon,  were  the  same  in  eliect,  as 
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if  made  by  tlie  father  himself  [Barry  agt,  Foylcs,  1  Pet.  S. 
C,  311;  State  Baltic  agt.  Wilson,  1  Dcv.,  4S4 ;  Curtis  agt. 
Ingham,  2  Verm.,  2S7,  2S9 ;  3Iott  agt.  Kip,  10  Johns., 
47S  ;  Wheeler  agt.  Hambright,  9  Serg.  &  R.,  890,  39G,  397  ; 
Burt  agt.  Palmer,  3  J^s/;.,  145;  Palethorp  agt.  Furnish,  2 
Esp.,  511,  note). 

And  such  declarations  being  part  of  the  res  gesta  are  not 
hearsay,  but  original  evidence,  from  which  a  jury  might  fairly 
be  asked  to  find  a  verdict  against  the  defendant  as  partner 
(1  Taylor  on  Evidence,  541,  "§.  539  ;  Doe  agt.  Ilaslcins,  2  Q. 
B.,  212  ;  CooJc  agt.  N.   Y.  C.  P.P.  Co.,  3  Keyes,  476). 

And  the  verdict  would  stand  although  Whallon  is  not  joined 
in  the  action,  he  being  a  resident  of  another  state  {Brown  agt. 
Birdsall,  29  Bark,  549). 

XI.  If  it  be  urged  that  the  plaintiff's  knowledge  that 
Whallon  had  become  mterested  in  the  business  as  partner, 
was  enough  to  put  them  on  inquiry  as  to  the  continuance  of 
the  agency,  it  is  answered  : 

1st.  That  the  agency  being  once  established,  they  had  a 
right  to  presume  that  it  continued  until  notified  to  the  con- 
trary [Walrod  agt.  Ball,  9  Barh.,  271,  275;  Cooper  S 
Peahody  agt.  Dedricl;  22  Barb.,  516). 

2d.  That  if  inquiry  was  necessary,  they  made  it  of  the 
only  person  with  whom  they  had  ever  had  any  communica- 
tion on  the  subject,  and  were  told  by  liim  that  it  still  con- 
tinued {Williamson  agt.  Brown,  15  X.  Y.,  354,  362,  363; 
President,  dc.  of  Westfield  Bank  agt.  Cornen,  4  Trans,  of 
Appls.,  442,  444). 

XII.  The  questions  whether  the  agent  had  authority — and 
if  he  had,  whether  he  exceeded  his  authority,  and  whether 
the  defendant  was  Whallon's  partner  or  not,  were  questions 
for  a  jury  {Thurman  agt.  Wells,  18  Barb.,  500  ;  Boradaile 
agt.  LceJi,  9  Barb.,  611  ;  McMorris  agt.  Simpson,  21  Wend., 
610). 

XIII.  And  the  evidence  was  sufficient  to  sustain  a  verdict 
for  the  plaintiff;  and  the  judge  erred  in  holding,  as  matter  of 
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law,  that  it  was  not.     The  judgment  ought  to  be  reversed, 

and  a  new  trial  granted. 

Hervet  Sheldon,  for  respondent. 

This  action  was  brought  by  the  appellants  to  reoover  the 
sum  of  $10,464  50,  for  goods,  alleged  to  have  been  sold  and 
delivered  to  the  defendant,  at  the  city  of  New  York,- in  Sep- 
tember, 1865.  The  complaint  counted  on  the  sale  and 
delivery  of  the  goods,  and  a  promise  thereon  to  pay  the 
price. 

The  defendant  answered  denying  the  complaint. 

The  action  was  tried  before  Justice  Gilbert  and  a  jury, 
in  October,  1869,  and  the  plaintiffs  were  nonsuited. 

On  the  trial  the  following  facts  appeared  : 

The  firm  of  Hoppock,  Glenn  &  Co.  (the  plaintilTs)  were 
merchants  doing  business  in  the  city  of  New  York. 

In  the  fall  of  1864,  Chester  Moses,  the  defendant,  was  car- 
rying on  business  at  Rochester,  Minnesota. 

Chester  Moses  resided  at  Marcellus,  Onondaga  county,  New 
York,  v/here  he  was  a  manufacturer  of  cloth. 

The  business  in  Minnesota  was  mainly  a  clothing  business, 
and  Curtis  H.  Moses,  the  son  of  the  defendant,  carried  it  on  as 
his  agent. 

In  the  fall  of  1864,  Hoppock,  Glenn  &  Co.,  sold  one  bill 
of  goods  to  the  defendant  (the  son,  Curtis  H.,  acting  as  his 
agent  in  making  the  purchase),  and  they  were  charged  to  the 
defendant  and  paid  for  by  him. 

In  the  Spring  of  18G5,  April,  Hoppock,  Glenn  &  Co.  sold 
a  bill  of  goods  to  the  firrn  of  ]\Ioses  &  Whallon.  The  goods 
were  charged  to  them  in  the  copartnership  name,  were 
shipped  to  them  in  that  name,  the  plaintiffs  demanded  pay- 
ment of  them.     They  were  paid  for  by  them. 

In  August  of  the  same  year,  the  plaintiffs  sold  another  bill 
of  goods  to  the  same  Grm  of  Moses  &  Whallon,  which  was 
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charged  upon  their  books  and  directed  and  shipped  to  that 
firm  as. before. 

Both  these  bills  were  paid.  They  amounted,  one  bill  to 
$6j3(5S  Oi,  the  amount  of  the  other  bill  is  not  stated,  the 
payments  were  made  partly  in  cash  and  partly  in  drafts, 
indorsed  (probably)  in  the  firm  name  of  Moses  &  Whallon^ 
that  being  the  way  in  which  they  usually  carried  money.- 

In  September  thereatter,  the  bills  in  controversy  were  sold 
and  charged^  directed  and  siiipped  to  the  same  firm. 

Tiiere  is  no  proof  in  the  case  that  the  defendant  was  ac- 
tually a  member  of  the  firm  of  Moses  &  Whallon,  nor  is  there 
any  pretence  that  he  was  so  in  fact. 

The  salesman  of  the  plaintiffs'  firm,  Mr,  Comstock  (who  is 
one  of  the  firm),  states  that  when  he  sold  these  goods  he 
supposed  the  firm  of  Moses  &  "W^hallon  consisted  of  Chester 
Moses  (the  defendant)  and  Henry  P.  Whallon,  and  he  sold 
them  upon  the  responsibility  of  the  firm  and  of  both  parties 
to  it. 

He  further  states  that  Curtis  H.  Moses,  who  made  the  pur- 
chase, told  him  that  the  defendant  was  one  of  the  firm  of 
Moses  &  "Whallon.  That  he  supposed  the  goods  were  sold 
to  them.  That  this  statement  was  made  to  him  at  the  time 
the  first  bill  of  goods  was  sold  and  charged  to  Moses  & 
Whallon. 

These  declarations  are  not  proved  to  have  been  authorized 
by  the  defendant. 

It  further  appeared  that  neither  of  the  plaintiffs  had  seen 
the  defendant,  or  knew  liim  personally,  or  had  any  corres- 
pondence with  him,  or  any  commutiication  from  hira  until 
after  the  i^oods  had  been  sold  and  the  firm  of  Moses  &  Whallon 
had  failed. 

After  the  failure  of  the  firm,  and  in  January,  ]SG6,  one  of 
the  plaintiffs  (]Mr.  Glenn)  called  on  the  defendant  at  liis 
residence  in  Marcellus,  and  he'  states  on  his  direct  examina- 
tion that  the  defendant  admitted  that  his  son  (Curtis  H.) 
"  was  his  agent  for  the  purpose  of  buying  goods  in  New 
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York."  That  he  went  there  to  see  him  about  this  bill  of 
goods,  and  it  was  there  on  that  occasion  that  he  admitted  this 
agency. 

On  his  cross-examination,  however,  he  admits  that  on 
going  there  and  presenting  the  bills  in  question,  the  defend- 
ant declined  to  pay  them,  saying  he  would  not  pay  the  bills 
of  Moses  &  Whallon,  but  would  pay  anything  his  name  was 
to.  That  thereupon,  the  witness  threatened  him  with  the 
imprisonment  of  his  son  for  the  misrepresentations  he  had 
made,  and  that  he  would  follow  him.  "  The  old  gentlemau 
took  it  very  moderately,"  and  told  him  that  he  would  pay 
any  bills  that  were  sold  in  his  name  or  charged  to  him. 

After  that  there  was  another  interview  between  the  defend- 
ant and  members  of  the  plaintiffs'  firm  at  their  counting 
house  in  New  York.  They  undertook  to  state  that  he  then 
admitted  that  his  son  was  his  agent  for  buying  goods  in  New 
York,  generally. 

On  cross-examination,  however,  he  admits  that  the  defend- 
ant did  deny  specifically  the  son's  agency  in  this  transac- 
tion. 

Mr.  Iloppock,  another  member  of  the  firm,  states  the  same 
conversation  which  was  held  by  hira  with  the  defendant. 

He  stated  to  the  defendant  the  ground  on  which  they 
considered  him  liable  for  the  goods,  and  the  reply  of  the  de- 
fendant which  was,  that  Curtis  H.  had  been  his  agent,  but 
was  no  longer,  to  which  the  witness  responded,  that  former 
bills  had  been  charged  to  Chester  Moses  and  had  been  paid, 
and  they  "  had  never  known  any  change." 

On  his  cross-examination  he  admitted,  that  his  understand- 
ing of  the  conversation  was,  that  he  denied  positively  the 
agency  of  his  son  in  buying  this  bill. 

That  he  also  told  him,  that  he  had  been  ids  agent,  but  that 
his  agency  ceased  on  the  first  of  Januar}',  ISGo. 

I.  There  was  only  a  single  transaction  in  which  Curtis  H. 
Moses  bought  goods  of  the  plaintifls  as  the  defendant's  agent; 
that  purchase  was  in  the  fall  of  1SG4,  and  the  bill  was  paid 
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This  would  not  be  sufficient  authority  for  the  plaintiffs  after- 
wards to  sell  other  bills  upon  the  defeudant's  credit,  upon  tlie 
presumption  of  a  continued  agency. 

II.  But  if  a  single  transaction  would  be  sufficient  ground 
for  such  a  presumption,  it  would  be  answered  by  the  fact, 
that  the  assumed  agent  made  no  such  representation  at  the 
time  of  the  purchase  of  the  bill  in  suit,  nor  was  any  credit 
given  to  the  defendant  alone.  On  the  contrary,  the  goods  were 
purchased  on  the  credit  of  the  copartnership  firm  of  Moses 
&  Whallon,  and  after  several  bills  had  been  sold  to  and 
charged  and  shipped  to  that  firm,  and  paid  for  by  them, 
and  several  months  after  any  transactions  between  the  plain- 
tifis  and  the  defendant. 

III.  The  credit  was  given  in  this  case,  not  upon  the  rep- 
resentation that  the  purchaser,  (Curtis  H.  Moses)  was  the 
agent  of  the  defendant,  but  upon  the  false  representation  that 
the  defendant  was  a  member  of  the  firm  of  Moses  &  Whidlon. 
This  was  the  ground  taken  by  the  plaintifls  in  demanding 
payment  of  the  defendant.  This  excludes  the  idea  that  the 
plaintiffs  sold  to  and  can  recover  of  the  defendant  on  the 
ground  that  they  had  no  notice  of  the  termination  of  his 
agency. 

IV.  Notice  of  the  fact,  that  an  individual  has  formed  a  co- 
partnership, or  that  additional  members  have  been  admitted 
into  a  firm,  is  i^ufficient  to  determine  the  authority  of  an 
agent ;  and  to  enable  him  to  act  after  such  notice  there  must 
be  a  renewed  authorization  [Callanan  &  Ingham  agt.  Van 
Vied:  and  others,  36  Barb.,  324;  Kirhy  agt.  Heivett,  26 
Barb.,  604). 

V.  Three  facts  should  be  observed. 

1st.  That  the  agency  proved  by  the  confession  of  the  de- 
fendant, was  an  individual  agency,  existing  prior  to  the  credit 
given  to  Moses  &  Whallon,  and  terminating  on  or  about  Jan- 
uary 1st,  1865. 

2d.  That  there  is  no  proof  whatever   that  the  defendant 
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was  one  of  the  partners  in  the  firm  of  Moses  &  Whallon,  ex- 
cept the  false  statement  of  Curtis  H.  Moses,  and 

3d.  That  the  sale  was  made  and  the  credit  given  to  the 
firm  of  IMoses  &  Whallon. 

There  is  no  principle  upon  which  it  can  be  claimed,  that 
the  statement  of  Curtis  H.  Moses,  that  the  defendant  was  the 
Moses  of  Moses  &  Whallon,  was  or  is  any  proof  of  the  exist- 
ence of  such  fact. 

An  individual  agency  to  buy  or  sell  goods,  does  not  author- 
ize the  agent  to  make  his  principal  a  partner,  or  admit  him 
to  be  such.  He  must  be  produced  as  a  witness,  his  declara- 
tions are  inadmissible  (3  FhlHip's  Evidence^  Declarations  of 
Agent,  3S1;  7  Wend.,  2Sl). 

The  fact  of  partnership  rnust  be  established  by  legitimate 
proof,  and  this  followed  up  by  showing  the  authority  of  C.  H. 
Moses  to.  buy  for  that  firm  ;  neither  is  proved. 

The  fact  that  the  credit  was  given  to  the  firm  of  Moses  & 
Whallon,  proves  notice  to  plaintifl'that  C.  11.  Moses  was  not 
acting  as  the  individual  agent  of  tl^e  defendant,  and  no  other 
agency  is  proved'  or  intimated  {Fart  1,  Cow.  d;  liilVs,  Notes, 
40S). 

Vl.  The  principle,  that  "  where  one  of  two  innocent  per- 
sons must  sutler  for  the  action  of  a  third,  he  who  has  enabled 
euch  third  person  to  occasion  the  loss  must  sustain  it,"  has 
no  application  whatever  to  tlie  facts  presented  in  this  case. 
This  principle  has  beet)  ap[»lied  to  the  case  where  a  paitner 
gives  the  note  of  the  firm  for  his  private  benefit,  which  comes 
into  the  hands  of  a  bona  fide  holder  before  due  (North  liiver 
Bank  agt.  Aymar,  3  Ildl,  262). 

Also  to  the  sale  and  delivery  of  goods  under  false  rep- 
ff'sentations,,  and  which  come  into  the  possession  of  a  hona 
fide  purchaser  [Ash  agt.  Ilutman,  I  H'dl,  302). 

But  no  case  has  made  this  [)rincij)le  applicable  to  the  acts 
of  an  agent — vi^hen  such  act  is  inanifestly  outside  of  the 
agency  proved.  « 

Cuitis  II.  Moses  was  the    individual   agent    of   Cht^ter 
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Moses,  prior  to  Jaiuiary  1,  JSGo,  in  roleri'uce  to  a  clothing 
store,  itc,  in  KocLester,  Minn.  That  stoi'e  uud  that  agency 
closed  and  ended  then. 

It  would  be  absurd  to  hold  that  tlie  acts  and  statements 
of  this  assent,  occurrini;  lony;  alter  the  termination  of  ijis 
agency,  when  he  was  openly  acting  for  tiie  firm  oi"  Moses  & 
Whallon,  could  legally  bind  Chester  Moses. 

The  judgment  of  the  supreme  court,  affirming  the  judg- 
ment at  circuit,  should  be  affirmed  by  this  court. 

Church,  Cli.  J. — The  difficulty  with  the  plaintift''s  case 
is,  that  there  was  no  evidence  that  tlie  defendant's  testator 
was  a  member  of  the  firm  of  Moses  &  Whallon,  to  whom 
they  sold  the  goods  in  question. 

Curtis  Moses  had  previously  carried  on  business  as  the 
agent  of  the  defendant's  testator,  and  had,  as  such  agent, 
purchased  goods  of  tlie  plaintitis,  and  if  these  purchases  had 
been  made  in  the  same  way  and  in  the  name  and  upon  the 
credit  ot  Chester  Moses,  without  notice  that  the  agency  had 
ceased,  the  latter  would  h'ave  been  bound ;  but  an  agency  to 
transact  business  for  an  individual  is  terminated  by  the  foriiia- 
tion  of  a  copartnership  {Callanan  agt.  Van  Vleck,  3G  Uurb., 
324:  ]  Kirhy  agt.  Hewitt^  2G  Barb.,  G07  ;  Vahner  agt.  Strvciis, 
I  Denio,  471).  The  only  agency  in  this  case  was  an  in- 
dividual agency  by  Chester  Moses  to  Curtis  Moses,  to  pur- 
chase goods  and  carry  on  business  in  his  individual  name. 
These  goods  were  purchased  in  the  name  of  Moses  &  Whallon, 
and  the  plaintiffs  were,  therefore,  bound  to  take  notice  of 
the  temiination  of  the  agency  of  Curtis  Moses,  and  that  a 
new  authorization  was  iiecessar}'  to  enable  him  to  purchase 
property  on  the  credit  of  the  firm.  The  j)laintiils  claim,  that 
the  defendant's  testator  was  a  member  of  the  fmn  ot  Moses  & 
Whallon,  but  the  only  evidence  of  this  was  that  Curtis  Moses 
said  so. 

lie  had  no  more  authority  by  acts,  or  declarations  in  behalf 
of  Moses  &  Whallon,  to  bind  Chester  Moses,  by  virtue  of  his 
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former  agency,  than  he  had  to  take  in  a  partner  without 
the  consent  of  Chester  Moses.  He  had  no  authority  from  the 
latter  to  purchase  goods  in  the  name  of  the  firm,  and  his 
doing  so,  was  an  assumption  of  authority  of  which  the  plain- 
tiffs had  legal  notice  by  the  manner  of  doing  the  business. 

The  declarations  of  one  member  of  a  firm,  are  not  evidence 
to  prove  a  partnership  against  another  member,  nor  can  the 
declarations  of  an  individual  agent  of  one  member  be  used 
for  that  purpose  against  either.  I  have  carefully  examined 
the  authorities  cited  by  the  counsel  for  the  appellants,  and 
all  of  them  are  plearly  distinguished  from  this,  and  none  of 
them  would  justify  a  recovery  in  this  case. 

The  judgment  must  be  affirmed,  with  costs. 
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SUPERIOR  COURT. 
William  C.  Egerton  ap^t.  The  Fulton   National  Bank. 


A  bank  is  not  authorized  to  pay  a  note  of  its  depositor,  made  payable  at  the  bank, 
and  charge  him  with  the  ainoant  thereof  where  the  depoe'tor,  hetore  the  maturity 
of  the  note,  has  notified  the  hank  not  to  pay  it. 

The  rehiJion  of  a  bank  with  its  depositors  considered. 


Sjyecial  term. 

Action  tried  at  the  trial  term  without  a  }viry,  January, 
1872. 

George  W.  Van  Slyck,  for  plaintiff. 
George  W.  Weight,  for  defendant. 

This  is  an  action  to  recover  the  sum  of  two  hundred  and 
forty-four  dollars  and  ninety  cents,  claimed  to  be  due  and 
owing  by  the  defendants  to  the  plaintiif. 

For  several  years  prior  to  September,  1S7],  tlie  plaintiff 
had  been  a  depositor  in  the  defendant's  bank.  In  June, 
1SG9,  the  plaintiff  made  and  delivered  his  promissory  note 
for  the  above  mentioned  sum,  payable  in  sixty  days  to  the 
order  of  T.  McManus,  at  the  defendant's  bank.  Before  the 
maturity  of  the  note>  the  plaintiff  notified  the  bank  not  to  pay 
or  accept  it.  Xutwithstanding  such  notice,  the  biink  did 
pay  the  amount  of  the  note  to  the  liolder,  and  cluirged  tlie 
plaintiff  with  the  amount,  and  subsequently  delivered  the 
note  to  the  plaintiff  as  a  voucher  for  such  payment. 

The  plaintiff  denied  the  right  of  the  bank  to  pay  after  the 
notice,  and  demanded  the  amount  of  the  bank. 

The  note  was  not  returned  nor  offered   to  be  returned  to 
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the  bank  ;   but  was  merely  produced  by  the  plaintiff  on  the 
trial,  ready  to  be  delivered  to  the  defendant. 

MoNELL,  J. — The  plaintiff  having  made  his  promissory 
note  payable  at  the  defendant's  bank,  it  may  be  treated  as  an 
inland  bill  of  exchange  drawn  against  a  general  fund.  It  did 
not,  however,  appropriate  the  fund,  or  confer  any  right  to  it, 
on  the  holder  of  tlie  note ;  and  the  bank  could  refuse  to 
pay,  without  incurring  any  liability  to  the  holder. 

The  relation  between  a  bank  and  its  depositor  is  that  of 
debtor  and  creditor,  and  not  of  bailee  and  bailor.  Tlie  bank 
has  the  absolute  and  legal  title,  and  is  liable  only  in  the 
character  of  an  ordinary  debtor  {Com.  Bh.  of  Albany  agt. 
Hughes,  17  Wend.,  94  ;  Matter  of  FranJcUn  Bh,,  ]  Paige, 
249;  Chapman  agt.  White,  6  N.  Y.,  412;  Graves  agt. 
Dudley,  20  ^Y.  Y.,  SO;  Dylcers  agt.  Leather  Manf  BL,  11 
Paige,  Gi2  ;  Lent  agt.  BJc.  of  N.  A.,  49  Barb.,  221). 

The  drawer  of  a  bill  has  a  right  to  stop  its  payment ;  and 
after  notice  to  tlie  drawee  not  to  pay,  the  latter  will  pay  at 
liis  peril ;  and  it  cannot,  I  think,  be  claimed,  that  the  eflect 
of  tlie  notice  is  merely  to  make  the  payment  subject  to 
any  defenses  of  the  drawer  in  the  hands  of  the  holder;  or  a 
bill  so  paid  a  valid  security  in  the  h:inds  of  the  drawee. 

In  this  case,  the  bank  is  to  be  regarded  as  the  drawee  of 
a  bill,  having  funds  of  the  drawer,  against  which  it  is  drawn, 
and  in  that  sense,  the  agent  of  the  drawer.  The  revocation 
of  the  direction  to  pay,  was  therefore,  for  the  [)rutectiori  of 
the  fund,  against  its  appropriation  to  a  supjiosed  improper 
purpose,  and  to  prevent  sucii  appropriation,  to  the  injury  of 
the  drawer,  as  if  the  note  had  been  stolen  or  obtained  through 
fraud. 

In  one  aspect,  however,  it  may  be  claimed  thit,  notwith- 
standing the  notice  not  to  pay,  the  bank  by  paying  to  the 
holder  the  face  of  the  note  became  a  purchaser  for  a  suffi- 
cient consideration,  and  therefore,  as  holder  took  the  ilote 
subject  only   to  any  defenses  of  the  maker  against  any  of 
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the  partitas  to  it.  In  that  view,  if  the  note  was  vahd  in  the 
liaucls  of  the  party  to  whom  it  was  paid  by  the  bank,  it  would 
be  equally  valid  iu  the  iiaiids  of  the  latter. 

But  tiie  transaction  was  not  a  purchase. 

On  presentation  the  note  was  paid  and  Ihe  amount 
charged  to  tlie  plaintiff.  It  was  then  returned  to  him  as  a 
voucher  of  tiie  payment. 

No  claim  was  made  that  it  was,  in  fact  or  in  effect,  a  pur- 
chase. It  was  paid  by  mistake,  and  in  forgetfulness  of  tlie 
direction  not  to  pay,  and  no  demand  was  made  by  tlie  bank 
for  its  return.  It  is  not  set  up  in  the  aiiswer,  either  as  a 
set-off  or  counterclaim;  but  the  whole  defense  rests  upon  an 
allegation  of  a  payment,  upon  the  order  of  the  plaintiff  of 
his  entire  deposit ;  and  the  note  is  averred  to  be  a  portion  of 
such  payment. 

In  dealings  between  a  depositor  and  a  bank,  whatever  may 
be  their  legal  relation,  they  act  substantially  upon  the  prin- 
cipal of  agency.  Having  received  the  funds  of  tiie  depositor, 
they  pay  his  drafts,  and  they  are  bound,  as  I  tliink,  to  obey 
all  his  directions  for  the  disposal  of  his  funds.  They  cannot, 
it  seems  to  me,  disobey  his  orders,  either  wilfully  or  in- 
nocently, and  then  claim  a  new  and  difl'erent  relation,  with 
rights  inconsistent  with  such  as  before  existed. 

In  pjiying  a  draft  after  payment  has  been  stopped,  a  bank 
cannot  be  protected,  without  an  essential  change  in  the  ac- 
customed and  commonly  understood  duty  wliich  it  owes  to 
its  depositor,  or  a  total  disi'egard  of  its  obligations  to  him. 

These  views  are  in  accordance  with  the  cases  of  Schneider 
agt.  Irving  Banh  (1  Bahj,  500) ;  and  Lent  agt.  Bk.  of  N.  A., 
(49  Bark,  22  f). 

I  am,  tlierefore,  of  the  opinion  that  under  the  circum- 
stances, the  defendant  was  not  authorized  to  charge  the 
plaintiff  witii  the  amount  of  the  note  in  question,  and  that 
the  payment  of  it  by  the  bank  is  not  available  as  a  defense 
to  this  action. 

The  plaintiff  must  have  judgment. 
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Byeon  Mudge  agt.  William  Gilbert. 

On  an  examination  of  a  party  as  a  witness  under  sections  390  and  391  of  the  Code, 
before  a  county  jiidj,'e.  the  judge  has  the  power  to  compel  tlie  party  to  answer  any 
and  nil  qiiestio.is  whii-h  the  judge  shall  determine  relate  to  the  issues  raised  by 
the  pleadings  in  the  action. 

Where  the  defendant  is  examined  he  may  be  compelled  to  answer  questions  relating 
to  the  defense  interposed  by  him,  and  not  pertinent  to  the  affirmative  claim  made 
in  the  plaintiff's  complaint,  as  well  as  to  such  facts  as  are  essential  to  enable  the 
plaiutitf  to  make  out  his  case  as  alleged  in  the  complaint. 

Onondaga  Special  Term,  Syracuse,  May,  1872. 

The  j)laiiitifF  obtained  a  summons  for  the  examination  of 
tlie  defendant  before  the  county  judge  of  Onondaga  county, 
pursuant  to  sections  390  and  391  of  the  Code,  and  vviiile 
pursuing  sucli  examination,  certain  questions  were  asi^ed  on 
behalf  of  the  plaintiff  relating  to  the  defense  interposed  by  the 
defendant,  and  not  pertinent  to  the  affirmative  claim  made  in 
the  plaintiff's  complaint  against  the  defendant. 

The  defendant  objected,  claiming  that  the  plaintiff  could 
only  ask  for  such  facts  as  were  essential  to  enable  him  to 
make  out  his  case  as  charged  in  the  complaint,  and  that  he 
had  no  right  to  ask  any  question  which  related  solely  to  the 
defense  of  the  defendant. 

By  consent  of  counsel  the  question  was  submitted  to  the 
court  for  decision. 

Arthur  Holmes,  for  plaintiff. 
Irving  G.  Vann,  for  defendant. 

Hardin,  J. — Prior  to  the  adoption  of  the  Code  in  1848, 
bills  of  discovery  were  allowed  to  obtain  evidence  in  aid  of 
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actions  at  law  (Lansiiif/  agt.  Starr,  2  Johns.  CJi.,  150  ;  Deas 
agt.  Harvey,  2  Barh.  Ck.,  448 ;  Lane  agt.  Stehhhis,  9  Taige, 
022). 

This  practice  was  abolished  and  prohibited  by  section 
8S9  of  tlie  Code  ;  and  by  section  3SS  the  method  provided 
for  searching  documentary  evidence  was  provided. 

'  Section  390  provides  that,  "  a  party  to  an  action  may  be 
examined  as  a  witness  *  *  *  and  subject  to  the  same 
rules  of  examination  as  any  other  witness  to  testify  either  at 
the  trial,  or  conditionalh',  or  upon  commission ;"  and  by 
section  392,  it  is  provided  that  the  examination  "may  be  read 
by  either  party  on  the  trial." 

I  think  the  important  question  before  tlie  court,  if  the 
party  is  examined  in  court,  or  before  the  judge,  if  examined 
out  of  court,  is  as  to  the  materiality  of  the  proposed  evidence. 
If  the  proposed  evidence  relates  to  any  of  the  issues  raised 
by  the  pleadings,  then,  I  am  of  the  opinion,  that  it  is  the 
duty  of  the  court  to  receive  the  evidence,  (subject  to  its 
discretion  as  to  the  order),  and  if  the  examination  is  before  a 
judge,  then  it  is  his  duty  only  to  determine  whether  the 
proposed  evidence  relates  to  any  of  the  material  issues  in- 
volved in  the  action. 

By  reference  to  Bell  agt.  Itichniond,  (-30  Barh.,  571),  it 
will  be  observed  that  it  has  been  held  by  the  general  term 
in  the  third  district,  that  a  party  cannot  be  examined  under 
these  sections,  before  issue  is  joined ;  and  in  the  opinion 
given  in  that  case,  it  was  remarked  ''that  witnesses  are 
alwa3-s  to  be  examined  on  matters  pertinent  to  the  issue." 

This  last  case  is  in  accordance  with  CooJc  agt.  Bidivell,  (29 
Hoic,  4S3),  in  which  the  court  say  that,  "tlie  examination 
cannot  be  had  except  in  an  action  after  issue,  and  as  to 
matters  pertinent  to  the  issue"  [Same   Case,   17  Ahh.,  300). 

That  the  party  is  to  appear  and  testify,  and  be  subjected 
to  the  same  rules  of  examination  as  any  other  witness  has 
been  adjudged  so  often,  that  it  is  not  now  an  open  question. 
As  early  as  Bonesteel  agt.  Lynde,  (S  IIow.,  220,  233),  Judge 
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Wells,  said  of  section  390,  that  it,  "  in  terms,  declares  that 
he  may  be  compelled  to  testily  the  same  as  any  other 
witness." 

"  To  testify  is  to  give  evidence,  and  the  reasonable  and 
just  interpretation  of  the  word  requires  that  he  give  evidence 
in  the  same  manner  as  other  witnesses  are  bound  to  do." 
This  opinion  was  affirmed  at  general  term  in  8  How.,  352. 
And  in  giving  effect  to  a  party's  testimony,  the  same  rules 
ap]3ly  as  to  any  other  witness  (See  opinion  of  Baiiculo,  J.j  in 
lioherts  agt.  Gee,  ]o  Barb.,  450). 

Tlie  question  presented  relates  to  the  power  of  the  county 
jud^e  to  compel  the  defendant  to  answer  questions  which 
relate  confessedly  to  the  issues  involved,  and  I  have  no  doubt 
but  the  power  is  vested,  and  that  it  will  be  properly  exercised 
in  this  case,  and  that  it  is  the  duty  of  th(?  defendant  to  answer 
any  and  all  questions  w^iich  the  county  judge  shall  determme 
relate  to  the  issues  raised  by  the  pleadings  in  this  action  (16 
Abb.,  188  ;  32  N.   Y.,  127). 

I  see  no  errors  in  the  rulings  of  the  county  judge,  and  the 
witness  will,  therefore,  be  recalled,  and  the  examination  may 
continue. 
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Philip  Hackford,  administrator,  &c.,  agt.  The  New  York 
Central  and  Hudson  River  Railroad  Company. 


Tr>  an  action  against  a  railroad  company  iov  causing  death  from  negligence;  it  ap- 
peared from  the  plaintiff's  testimoiij',  that  the  day  was  very  storm j- — wind  liigh, 
blowing  hard  and  snow  falling  very  fast,  which  made  it  difficult  to  see  a  train  of 
cars  at  the  place  where  the  highway  crossed  the  railroad,  more  tiian  six  or  eight 
^odsdi^tant;  that  just  before  the  deceased  attempted  to  cross  the  track  with  his 
horses  and  wagon,  a  carman  with  a  load  crossed  the  track,  and  there  were  other 
terms  approacliing  the  track  behind  that  of  the  deceased. 

The  drivers  of  otlier  teams  stopped,  seeing  the  approacliing  engine,  and  cried  ''  whoa" 
to  the  deceased  just  before  he  got  on  the  track  ;  the  deceased  did  not  regard  it  but 
drove  on  and  was  instantly  struck  and  killed. 

The  witnesses  testilied  that  as  ihe  engine  was  approacliing  the  track  the  bell  was  not 
rung  nor  was  the  whistle  blown  ;  the  train  was  running  at  the  speed  of  about  20 
miles  an  hour,  and  there  was  no  sign  indicating  the  crossing.  The  railroad  track 
was  higher  than  the  laud  on  either  side,  and  higher  than  the  higliway.  Near  the 
crossing  (in  fair  weather)  a  train  could  be  seen  for  a  distance  of  1400  feet,  in  one 
direction,  and  an  eighth  of  a  mile  in  the  other. 

The  plaintiff  was  noti  suited  at  the  circuit,  on  the  ground  that  the  deceased  was 
himself  guilty  of  negligence: 

Held,  by  the  general  term,  on  appeal,  that  the  court  committed  an  error  in  reiusing 
to  submit  the  question  of  concurring  negligence  of  the  deceased  to  tlie  jury.  Had 
the  day  been  a  fair  one  so  thattliere  was  nothing  to  prevent  a  person  from  seeing 
and  hearing  an  appioaching  train,  the  deceased  would  have  been  chargeable  with 
the  grossest  negligence. 

On  atrial  of  this  kind,  the  plaintiff  is  not  boimd  to  disprove  aflrmativehj  his  own 
negligence.  Hut  where  on  the  trial  there  is  evidence  of  negligence  on  the  jtart 
of  the  plaintiff,  whether  it  comes  from  plaintiff's  or  defendants'  witnesses,  the 
plaintiff  must  overcome  it,  in  order  to  eniiile  himself  to  recover.  In  this  way, 
and  in  this  way  only  is  the  plaintiff  bound  to  disprove  his  own  negligence. 


Fourth  Department,  General  Term. 

Submitted,  September  Term,  1871. 

Decided,  November  Term,  1871. 

Before  Mullin,   P.  J.,  Johnson  and  Talcott,  JJ, 

Appeal  from  a  judgment  of  nonsuit  at  the  circuit. 
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Lyman  &  James,  for  plaintiff. 

This  action  was  commenced  in  1S70,  under  the  statute 
to  recover  damages  for  the  injury  caused  the  decedent  by  the 
defendant,  December  18th,  1869,  at  the  Genessee  street 
crossing  in  the  village  of  Geddes,  Onondaga  county,  from 
which  he  died  December  19th,  1869. 

The  cause  came  on  to  be  tried  at  a  circuit  held  at  Syracuse, 
February  27,  1871,  before  Hon.  Henry  A.  Foster,  Justice, 
and  a  jury. 

At  the  close  of  the  plaintiff's  testimony  and  on  motion 
of  counsel  for  the  defendant  the  court  nonsuited  the  plain- 
tiff; to  which  ruling  plaintiff's  counsel  duly  excepted,  there- 
upon the  court  directed  an  order  to  be  entered  herein  that 
plaintiff  have  sixty  days  to  make  and  serve  case  and  excep- 
tions, and  that  defendant  have  the  same  time  to  prepare  and 
serve  amendments  thereto,  and  in  the  mean  time  all  proceed- 
ings to  be  stayed  and  the  case  heard  in  the  first  instance  at 
general  term. 

Decedent  lived  about  fifteen  miles  from  Syracuse,  was  forty- 
four  years  old,  a  native  of  England,  and  had  been  in  tliis 
country  about  three  years,  and  was  a  farmer ;  had  a  wife, 
two  brothers,  no  children,  was  in  good  iiealth,  a  sober  man, 
and  the  injury  occurred  to  decedent  December  18,  1869,  at 
Genesee  street  crossing,  about  one  mile  and  a  half  west  of 
Syracuse;  decedent  resided  south  of  the  railroad,  and  in  going 
to  Syracuse  would  pass  south  of  the  railroad  until  lie 
reached  Geddes;  he  left  Syracuse  for  home  on^the  afternoon 
of  December  18,  1869,  and  had  a  team  and  wagon,  he  ap- 
proached the  crossing  ou  a  wjlk  ;  there  were  three  teams  at 
the  crossing  at  the  time,  one  was  stopped  and  the  other 
passed  by  Ilackfork  on  to  the  railroad  ahead  of  him,  the  man 
who  passed  him  at  the  railroad  says  he  did  so  on  a  walk  ; 
was  about  ten  feet  ahead  of  decedent  when  he  went  on  to 
the  track,  and  passed  him  on  the  right,  and  was  four  or  five 
feet  from  the  east  track  on  which   tlie  train  was  runnini: 
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when  decedent  was  struck,  no  bell  was  rung  on  the  locomo- 
tive or  whistle  blown;  tlie  sign  board  which  had  been  erected 
and  kept  up  tiiere  tor  a  great  many  years,  was  down,,  and 
was  re[)laced  immediately  after  the  accident ;  no  tlagman 
there,  it  lui.d  been  snowing  some  all  day  ;  at  the  time  of  the 
accident  a  ten-ible  snow  storm  "prevailed,  and  it  was  im- 
possible to  see  but  a  short  distance;  the  railroad  crossing 
was  covered  with  tln-ee  or  four  inches  of  fresh  snow,  and  the 
snow  on  the  track  caused  the  train  to  run  quite  stiil. 

There  is  no  evidence  to  show  that  decedent  ever  crossed 
tlie  railroad  at  tlds  point  before,  and  the  most  usual  and  direct 
route  from  his  place  of  residence  to  the  city  of  Syracuse  was, 
by  way  of  Onondaga  Hill,  and  his  neighbor,  Mr.  Woodford, 
who  was  in  the  city  on  the  day  of  the  accident,  came  and  re- 
turned b}-  tlie  latter  route  ;  the  train  was  going  west,  leaving 
the  city  ;  was  running  at  the  rate  of  twenty  miles  an  hour  ; 
Genesee  street  is  a  main  road  leading  to  the  city,  and  upon 
whicli  there  is  a  very  large  amount  of  travel;  three  railroad 
tracks  cross  the  street  at  this  point,  the  direct  road  to 
Itochester  and  the  Syracuse  and  Oswego  road ;  the  railroad 
approaches  the  street  at  this  point  at  an  acute  angle  of  about: 
three  degrees  ;  trains  are  passing  this  point  very  often  ;  the 
train  struck  decedent's  horses  ;  threw  him  out  of  his  wagon 
through  the  fence,  his  head  striking  a  board  close  to  a  post 
breaking  it  off,  causing  injuri(js  from  which  he  died  December 
19,  ISO 9. 

The  exceptions  are  : 

]  st.  The  offer  by  the  plaintiff  to  show  by  the  witness  Allen, 
the  number  of  accidents  he  had  known  at  that  crossinjr  since 
he  had  lived  in  Geddes. 

2d.  The  offer  on  the  part  of  plaintiff's  counsel  to  show 
by  Mr.  Smith,  the  village  clei"k  of  Geddes.  that  there  Mas  a 
by-law  of  tliat  village  pas.sed  by  the  board  of  trustees,  pro- 
hibiting trains  runnmg  through  that  village  faster  than  ten 
miles  an  hour,  and  that  notice  tliereof  iiad  beeen  served  on 
the  deiendant. 


NEW  YORK  PRACTICE  REPORTS.  225 

Hackford  agt.  N.  Y.  Cent.  &,  Hudson  li.  K.K.  Co. 

8d.  Plaintiff's  counsel  excepts  to  the  decision  of  the  court 
nonsuiting  the  plaintiff. 

4th.  Plaintiff's  counsel  excepts  to  the  refusal  of  the  court 
to  allow  the  case  to  go  to  the  jury. 

I.  The  evidence  offered  as  to  the  number  of  accidents  at 
this  crossing  was  competent  and  should  have  been  admitted. 

First.  It  was  admissible  as  tending  to  show  that  place  to 
be  a  dangerous  crossing,  and  the  necessity  of  great  precautions 
being  taken  by  the  defendant. 

Second.  It  was  competent  evidence  bearing  on  the  ques- 
tion of  negligence  as  involved  in  this  case.  Suppose  that 
the  plaintiff  had  been  able  to  show  that  one  person  on  an 
average  was  killed  there  by  the  defendant  daily,  or  that  one 
hundred  accidents  involving  the  destruction  of  life  and  prop- 
erty, had  happened  at  that  point  within  one  week,  would  not 
such  proof  have  been  competent  as  tending  to  show  these  two 
propositions  : 

1st.  That  this  accident  was  caused  by  defendant's  neg- 
ligence. 

2(\.  That  it  was  not  caused  bv  the  negligence  of  deceased. 
Of  course,  the  evidence  would  not  be  conclusive  on  either 
point,  but  we  submit  it  had  a  bearing  upon  both,  and  the 
plaintiff"  should  have  been  allowed  to  show  all  he  could  on 
this  point  to  go  in  with  the  other  facts  of  the  case,  and  to 
be  considered  with  them. 

II.  The  evidence  offered  to  show  that  there  was  a  by-law 
of  the  village  of  Geddes  prohibiting  trains  running  through 
that  place  faster  than  ten  miles  an  hoin-,  and'  that  notice 
thereof  had  been  served  on  the  defendant,  was  competent 
and  should  have  been  allowed.  The  court  excluded  the 
evidence  on  the  ground  that  it  was  immaterial. 

First  Here  is  a  distinct  offer  to  show  that  the  defendant 
deliberately  viohited  a  village  ordinance  duly  passed  by  a 
body  having  authority.  The  court  decided  it  on  the  ground 
that  it  was  immaterial,  and  not  on  the  ground  that  it  was 
passed  without  authority.  It  is  material.  We  are  aware 
Voi..  XLIII.  i5 
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that  the  contrary  doctrine  was  held  in  the  case  of  Brown  agt. 
Slate  Line  lUL  Co.  {22  N.  Y.,  191),  but  by  u  divided  court, 
Dexio,  Selu(3N  and  Clerke,  JJ.,  dissenting.  The  doctrine 
of  that  case  has  been  severely  criticised  in  this  state  {Jetfer 
agt.  y.  Y.  (£;  JI.  21 R.  Co.,  2  Kcyes,  154,  1G:>  ;  WiUinms 
agt.  WKeefe,  9  Uosw.,  53G  ;  Schu.  &  Bed.  on  Neg.,  ^  484, 
10  Cush.  5G2  ;  2  Ciish.,  539),  and  is  not  followed  in  any 
other  state. 

Second.  Why  was  it  material  ? 

1st.  Because  negligence  and  what  constitutes  negligence  is 
to  be  judged  from,  and  viewed  in  the  light  of,  all  the  sur- 
rounding circumstances  of  each  particular  case. 

2d.  The  act  of  the  defendant  in  deliberately  violating  a 
village  ordinance,  passed  for  the  protection  of  the  traveler,  of 
which  it  had  due  notice,  entered  into  and  constituted  a  part 
of  the  nei>;lii?ence  of  the  defendant. 

3d.  The  plaintift  must  show  wherein  and  in  w'hat  that 
negligence  consisted. 

Third.  The  defendant  is  bound  in  law  to  observe  the  laws 
and  regulations  passed  by  the  proper  authorities  for  tlie  pro- 
tection of  tiie  traveler,  regulating  the  manner  and  speed  of 
running  his  trains. 

1st.  Defendant's  disregarding  the  village  ordinance  passed  to 
regulate  the  speed  of  trains  and  for  the  safety  of  the  passen- 
ger, was  one  of  the  elements  constituting  defendant's  neg- 
ligence, and  was  a  part  of  the  evidence  by  which  plaintiff 
attempted  to  show  the  degree  of  negligence  and  in  wiuit  it 
consisted  ;  and  that  the  railroad  company  wilfully  and  nei,^- 
ligently  disregarded  a  duty  it  was  bound  to  perfoi'm.  But 
says  the  court,  "  I  do  not  think  a  by-law  of  a  village  could 
make  it  negligence  ^er  se  against  the  railroad  company, 
especially  in  favor  of  a  [)erson  who  was  not  a  resident  of  the 
village,  but  only  a  traveler  through  there."  Granted.  But 
if  it  did  not  make  it  negligence  '■'■per  sc,^^  was  it  not  one  of 
the  facts  of  the  case  bearing  upon  the  question  of  negligence  ? 

It  is  not  necessary,  to  tlie  admission  of  evidence,  that  each 
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distinct  fact  offered  to  be   shown  should  show    negligence 

It  is  not  in  truth  necessary,  that  all  the  facts  put  together 
should  show  presumptive  negligence;  all  the  plaintiff  is  re- 
quired to  show  is  a  prima  facie  case  of  negligence  on  the 
part  of  the  defendant,  and  an  omission  to  perform  a  duty  im- 
posed by  statute  is  prima  facie  negligence  (St.  Louis,  J.  <& 
C.  R.R.  Co.  agt.  Terhune,  50  III,  151). 

2d.  Nor  is  a  by-law  passed  by  the  village  anthorities  for 
the  protection  of  persons  alone  residing  within  its  boundaries, 
but  it  is  for  the  protection  of  the  public  at  large,  and  applies 
to  all  alike.  Suppose  a  person  should  come  into  the  state 
from  Pennsylvania,  and  should  receive  an  injury  at  a  railroad 
crossing  under  like  circumstance  attending  mat  of  Hackford, 
and  bringing  an  action  against  the  company  for  the  injuries 
received,  his  counsel  should  attempt  to  show  failure  on  the 
part  of  the  defendant  to  comply  with  the  statutoiy  regula- 
tions as  to  ringing  the  bell  and  blowing  the  whistle,  and  de- 
fendant' counsel  should  raise  an  objection  to  this  evidence, 
could  it  be  said,  that  because  the  plaintiff  was  not  a  resident 
of  this  state,  the  statute  did  not  apply  to  him  ?  that  as  to 
him  he  had  no  rights  under  the  statute  which  the  company 
was  bound  to  respect  ?  and  that  the  objection  must  be  sus- 
tained ?  If  the  former  is  a  good  objection,  why  would  not 
the  latter  be  equally  as  valid  ? 

3d.  The  third  exception  taken  by  the  plaintiff  is  to  the 
ruling  of  the  court  nonsuiting  the  plaintiff. 

The  motion  for  a  nonsuit  was  made  at  tlie  close  of  the 
plaintiff's  testimony.  The  motion  for  nonsuit  was  grounded 
on  the  assumption  of  the  fact  that  there  was  not  sufficient 
evidence  to  go  to  the  jur}. 

The  first  question  that  arises  upon  this  exception  is  the 
sufficiency  of  the  *^vidence. 

First.  It  is  conceded  on  the  trial  of  this  cause  that  the 
decedent  died  from  the  effects  of  the  injury  inflicted  by  the 
defendant. 
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We  have  given:  (1.)  injury  ;  (2.)  state  of  facts  attending 
the  injury  ;  (o.)  deatii,  and  to  be  deduced  fi-oni  this,  is  the 
evidence  suflicient  to  go  to  tlie  jury. 

1st.  The  court  says,  "It  seems  to  nie  there  is  not  sufficient 
evidence  to  go  to  the  jury. 

(a.)  The  court  in  passing  upon  the  sufficiency  of  the  evi- 
dence directly  invaded  the  province  of  the  jury.  It  is  an 
elementary  principle  of  law  that  whether  there  is  any  evi- 
dence is  a  question  for  the  judge,  but  whether  there  issulli- 
cient  evidence  is  a  question  for  the  jury  {FhilUps  on  J^viy 
3d  Am.  Ed.,  1-5  mary.  i)ag.  ;  I'liillips  on  EvL,  ith  Am.  Ed., 
hy  Edwards,  p.  3;    Wells  ngt.   Tucker,  3  Binnci/,  370-2-3.) 

(b.)  Sufficiency  cannot  in  the  nature  of  things  be  subject  to 
legal  delinite  control  {Beits  agt.  Jackson,  G  Wend.,  2U4;  1 
Starlc,  Ev.,  39U). 

When  the  court  takes  upon  itself  the  right  to  pass  upon 
the  sufficiency  of  the  evidence,  it  assumes  a  dangerous  pre- 
rogative and  directly  invades  the  province  of  the  jury.  If 
courts  are  to  decide  upon  the  sufficiency  of  the  evidence,  of 
what  use  is  a  jury?  how  and  in  what  way  are  a  person's  rights 
to  be  determined  by  a  trial  before  Ids  peers. 

Second.  The  evidence  in  this  case  is  to  be  viewed  most 
favorably  to  the  decedent,  and  the  defendant  must  concede 
every  fact  wdiich  has  been  proved  against  him,  and  upon  ap- 
peal the  plaintiff  is  entitled  to  have  every  doubtful  fact  found 
in  his  favor  [Cohjrovc  agt.  .Y.  Y.  dC'  N.  11.  S  H.  R.R.  Cos. 
20  K  r.,  494 ;  Church  iigt.  N.  Y.  Cen.  B.R.  Co.,  3  Trans. 
Cas.  ;  Hart  agt.  Erie  li.Ii.    Co.,  3  Albany  L.  J.,  312). 

J  St.  In  determining  the  propriety  of  a  nonsuit,  we  are 
legally  bound  to  assume  the  truth  of  the  facts  which  the 
testimony  of  tlie  plaintiff  legitimately  conduced  to  prove 
(Ernst  iigt.  //.  R.R  Co..  2o  N.  Y.,  25  ;  S.  C,  Hunt,  J., 
42;  20  N.    Y.   492;  3  Barb.,    110). 

2d.  When  the  evidence  is  conflicting  or  questions  of  cred- 
ibility are  involved,  the  case  must  be  very  clear  indeed,  in 
favor  of  the  defendant  to  justify  the  court  in  taking  the  cause 
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away  from  the  jury   {Hart  agt.  Erie  li.Ii.  Co.,  3  Alh.  L.  J., 
312). 

'Sd.  Even  where  there  is  no  conflict  of  evidence,  it  does  ^. 
not  follow,  necessarily,  that  ihe  court  is  to  decide  the  issue 
{Ernst  agt.  H.  II  li.   Co.  '3b    N  Y.,  47  ;  Ireland  agt.    Os. 
lUl.  Co.,  13  N.  r.,  533 ;  Oldjicld  agt.  N.  Y.  &  IL  BJL  Co.j 
14  .A^.    r.,  310). 

{a.)  Negligence  is  generally  deduced  from  different  circum- 
stances attending  the  injury  and  more  or  less  definitely  proved 
and  clearly  established,  and  seldom  susceptible  of  positive 
proof  that  decedent  was  free  from  contributory  negligence. 
The  same  principle  may  be  applied  to  this  as  in  case  of  a 
demurrer  to  evidence,  and  then  any  inference  against  the 
demurrant  which  the  jury  u/ighr,  with  the  slightest  degree 
of  propriety,  make  from  the  evidence  is  to  be  conceded  {Cow. 
<&  HiWs  notes,  i)art  2,  2dcd.,  785  ;  Cohjrove  agt.  N.  U.  &  H. 
RR.  Co.,  20  X.  Y,  492  ;  Eetts  agt.  Jackson,  (>  Wend.,  203). 

IV.  The  fourth  exception  is  to  the  refusal  of  the  court  to 
allow  the  case  to  go  to  the  jury. 

First.  The  question  touciiing  the  negligence  of  the  defend- 
ant was  one  clearly  of  liict  for  the  jury.  The  defendant, 
through  different  and  independent  agencies,  was  guilty  of 
negligence  ;  (I.)  in  nut  ringing  the  bell  or  blowing  the  wliistle 
as  prescribed  by  the  statute ;  (2.)  neglecting  the  customary 
sign  or  signal,  "  railroad  crosiiig,  look  out  for  the  cars  ;"  (3.) 
running  at  a  dangerous  rate  of  speed  without  signals  of  its 
approach.  • 

Is''.  As  to  the  signals  by  bell  or  whistle.  The  duty  of  the 
railroad  company  as  to  ringing  the  bell  and  blowing  the 
wliistle  at  places  where  the  same  shall  cross  any  traveled 
[(ublic  road  is  prescribed  by  statute  (2  R.  S.,  5th  cd.  688,' § 
50). 

(a.)  The  object  of  the  statute  was  protection  to  the  traveler 
using  the  highway  {Ernst  agt.  Hudson  R.R.  Co.,  35  iV.  Y., 
28;  Hart  agt.  Erie  R.R.  Co.,  3  Alb.  L.  J.,  312;  3  Kerr,  82-, 
32  Barb.j  1G3). 
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(/>.)  As  between  the  traveler  using  the  [)ubhc  highway  and 
tlie  raih'oad  company,  the  Ibnner  has  the  right  to  rely  on  t^^ 
latter  performing  the  act  prescribed  by  statute;  and  it  is  not 
carelessness  in  him  to  assume  that  tlie  company  will  obey 
the  positive  mandates  of  the  law  (i)9  N.  Y.  367;  35  A'.  1',,  :2S 
35,  4S;  Hart  agt.  Erie  ILIi.  Co.,  3  Alb.  L.  «/.,  314;  Jcttcr 
agt.  N.  Y.  C.  llli.  Co.,  2  Keijes,  154). 

2d.  Omitting  the  customary  sign,  "  railroad  crossing,  look 
out  for  the  cars."  It  was  proved  on  the  trial  of  this  cause  that, 
for  a  great  many  years,  the  defendant  had  kept  up  a  signboard 
at  this  crossing,  as  prescribed  by  the  statute,  and  that  it  was 
not  up  at  the  time  of  the  accident.  It  was  claimed  by  de- 
fendant's counsel,  on  the  trial,  tiiat  the  law  did  not  require 
the  company  to  erect  and  maintain  a  signboard  at  this  cross- 
ing ;  yet  it  is  shown  that  the  defendant,  on  the  Monday 
following  the  accident,  replaced  the  signboard  that  was 
down. 

(a.)  This  high  measure  of  duty  on  the  part  of  the  railroad 
company,  the  statute  prescribing  notices  by  signboards  at 
road  or  street  crossings,  *  *  has  not  relaxed  in  any  degree. 
As  a  rule  of  duty,  it  stands  as  indexible,  founded  in  conunon 
law  and  the  plainest  right  as  if  there  were  no  such  statute 
{Grippin  agt.  N.   Y.  C.  li.Il.,  40  K  Y.,  42). 

{b.)  Even  if  there  was  no  law  or  regulation  requiring  the 
defendant  to  keep  and  maintain  a  signboard  erected  at  this 
crossing,  the  company,  by  keeping  one  erected  there  for 
many  years,  had  made  a  law  unto  themselves  and  were  as 
much  bound  to  observe  that  law  as  if  it  were  a  statutory 
mandate,  and  omitting  to  do  so  was  negligence  {Ernst  agt. 
Huchon  E.  B.E.  Co.,  39  N.  Y.,  67.) 

*  3fi.  The  train  ajtproached  the.  crossing  at   a  rapid  rate  of 
speed  and  without  any  signals  of  any   kind. 

The  omission  of  the  customary  signals  was  an  assurance, 
by  the  company  to  the  decedent,  that  no  train  was  approach- 
ing within  a  quarter  of  a  mile  of  the  crossing.  On  that  he 
was  entitled  to  rely,  and  to  the  defendant  he  owed  no  further 
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duty.  He  was  not  bound  to  be  on  the  lookout  for  danger 
when  assured  by  the  company  that  the  crossing  was  safe 
{Beisiegei  agt.  N.  Y.  C.  B.li.  Co.^  34  N.  F.,  622  ;  Hart  agt. 
Erie  RE.  Co.,  3  Alb.  L.J.,314:;  Phil.  ^  Trent.  R.R.  Co.  agt. 
Uogan  ct  al.  ATI  Pemi.,  244;  Great  West.  R.R.  Co.  agt. 
Geddis,  33  III,  304 ;  35  .Y.   Z,  35;  2  Kcijes,  154). 

(rt.)  The  evidence  shows  gross  culpable  negligence  on  the 
part  of  the  railroad  company.  It  had  omitted  in  every  par- 
ticular to  give  warning  of  the  approaching  train  ;  liad  openly 
violated  the  statute  made  to  warn  the  traveler  of  approach- 
ing danger,  and,  as  agaii;st  a  wrongdoer  who  opejily  defies 
a  public  statute  passed  for  the  protection  of  human  life, 
nothing  short  of  culpable  negligence,  on  the  part  of  the  de- 
cedent, which  contributed  to  the  injury,  will  debar  his  widow 
and  next  of  kin  from  a  right  to  recover  (22  iV.  P.  215  ;  1 
Denio,  100  ;  35  N.  F.,  20,  35,  3G  ;  Hart  agt.  Erie  R.R.  Co., 
3  Alb.  L.  J.,  312). 

Second.  What  is  the  rule  of  law  governing  this  class  of 
cases  f 

\st.  In  determining  whether  the  failure  of  tiie  decedent  to 
discover  tiie  approaching  train,  is  attributable  to  iiis  careless- 
ness, we  must  take  into  consideration  all  tiie  circumstances 
surrounding  the  transaction.  An  act  or  omission  under  which 
one  state  of  facts  would  be  clearly  negligent,  under  other  cir- 
cumstances would  be  excusable,  and  no  rule  of  universal  ap- 
plication can  be  prescribed,  as  every  case  must  mainly  de- 
pend upon  its  own  circumstances  and  be  deteimined  ac- 
coi'dingly  {Hart  agt.  Erie  R.R.  Co.,  3  Alb.  L.  «/.,  31 4  ;  Ernst 
agt  Erie  R.IL  Co.,  39  X.  Y.,  05  ;  Morth  Pa.  R.R.  Co.  agt. 
Hitman,  49  Pa.  GO ;  Fordham  agt.  Brighton  R.R.  Co.,  4 
Law  It,  6 17,  Court  Com.  Pleas,  decided  June,  1SG9. 

2d.  The  want  of  caution  wiiich  constitutes  negligence 
must  in  any  given  case  depend  upon  the  circumstjinces  under 
which  the  plaintiff  was  placed  at  tlie  time  (Beisiegei  agt.  N. 
Y.  C.  R.R.,  30  N.   Y.,  ii2o). 

2d.  The  rea.sonable  care  and   prudence  required  of  the 
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parties,  is  governed  by  time,  place  and  circumstances  of 
danger  {Gnppen  agt.  N.   Y.  C.  ILIt,  40  N.  Y.,  4:^!). 

4fA.  That  mere  negligence  on  his  part  will  not  deteat  the 
plaintiff's  right  to  recover  unless  it  be  such  tliat  but  lor  that 
negligence  tlie  mistbrtiane  could  not  have  Imppened,  or  if 
the  defendant  might,  by  the  exercise  of  care  on  his  part, 
have  avoided  tne  consequences  of  the  neglect  or  carelessless 
of  tiie  [)laiutiif  (!'((// agt.  Wurman,  o  C.  JJ.  N.  S.  A])p.,  585} 
27  L.  J.,  {C.  P.,)  322  ;  Fordham  agt.  Briyhton  li.li.  Co., 
supra  ;  49  III.,  q12). 

(a.)  It  is  an  elementary  principle  of  law  that  what  con- 
stitutes negligence  is  a  pure  question  ol  fact  for  the  jury  to 
decide  {Aug.  on  Car.,  ^  7,  IG,  d'C. ;  Story  on  Bail.,  ^  11  j 
Grcenleaf  on  Ev.,  "§>  4S ;  35  N.  Y.,  4G,  Hunt,  J.) 

1st.  Upon  an  examination  of  all  the  cases  bearing  upon 
the  subject,  no  rule  of  law  can  be  deduced  applicable  to  all 
cases  ot  negligence  and  legally  defining  wliat  under  ail  cir- 
cumstances shall  constitute  negligence  in  any  given  case. 

(a.)  The  rule  laid  down  in  Havens  agt.  Brie  liJL  Co.,  (41 
N.  Y.,  2^(j),  decided  at  the  December  term,  1SG9,  was  by  a 
divided  court.  Hunt,  Ch.  J.,  and  Lott,  J.,  dissenting,  and 
Woodruff,  J,,  talking  no  part.  The  case  of  Beisiegel  agt.  N. 
Y.  C.  B.li.  Co.,  4U  N.  Y.,  9),  decided  March  term,  lbG9,  was 
by  a  divided  court ;  Murray  and  Daniels,  J  J.,  ibr  reversal,  on 
the  ground  stated  in  the  opinion  of  Grover,  J. ;  Woodruff, 
J.,  for  ■  reversal,  on  tlie  ground  stated  in  his  opinion  m 
Grippen  Case,  {Id.) ;  Jajies,  J.,  on  tl)e  ground  that  defend- 
ant's carelessness  and  negligence  contributed  to  the  injury; 
Hunt,  Ch.  J.,  and  Mason,  J.,  for  affirmance ;  Lott,  J.,  not 
voting.  In  the  case  of  Grippen  agt.  i\'.  Y.  C.  li.IL  (40  N. 
Y.,  35),  was  by  a  divided  court;  Grover,  Ja.^iies  and 
Daniels,  J  J.,  lor  reversal,  on  tlie  ground  stated  iu  the 
opinion  of  Woodruff,  J. ;  Mason  and  Murray,  JJ.,  on  the 
ground  of  error  stated  in  the  charge  as  to  ringing  the  bell  ; 
Hunt,  Ch.  J.,  for  affirmance ;  Lott,  J.,  }iot  voting.  Tiie 
case  of   Gonsahs  agt.  N.    Y.  ef-  11.  B.ll.   (33  A\  Y,  440), 
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has  been  expressly  overruled  by  the  same  court  when  again 
before  the  court  of  uppials  (-39  Hon'.,  407).  The  case  of 
Ernst  agt.  Hudson  li.  Ji.R.  Co.  (:24  Hoic,  97),  the  doc- 
trine of  "taking  the  precaution  of  looking  both  ways  upon 
tiie  track,"  was  first  distinctly  enunciated,  but  by  a  divided 
court ;  Sutherland,  J.,  writing  a  dissenting  opinion  which 
is  reported  in  32  Hoiv.,  265.  That  case  has  been  reversed 
in  35  N.  Y.,  9;  39  N.  Y.,  6],  and  the  plaintiff  recovered. 
The  case  of  Steves  agt.  0.  dt  S.  KB.  Co.,  (IS  N.  Y.,  422), 
was  by  a  divided  court ;  Dexio,  Seldex  and  Pratt,  JJ., 
dissented,  holding  that  the  object  of  the  statute  requiring  the 
ringing  the  bell,  or  sounding  the  whistle,  was  to  put  persons 
negligently  aproaching  a  crossing  upon  their  guard;  and  that 
the  question  whether  the  negligence  of  plaintiff'  was  such 
if  the  proper  signals  had  been  given  he  would  still  have  been 
injured,  was  one  which  should  have  been  left  to  the  jury. 

{b.)  Judge  Foster,  in  the  case  of  Gonzales  agt.  //. 
R.  11.  Co.,  (39  How.,  412),  in  commenting  upon  the 
opinion  of  the  court,  when  the  same  case  was  first  before  it 
for  consideration,  says  :  But  if  the  court  intended,  under 
any  and  all  circumstances,  it  was  such  negligence  for  a  per- 
son to  cross  a  railroad  ti'ack  without  taking  the  precaution 
to  look  up  and  down  the  track,  tiie  holding  is  in  conflict 
with  several  decisions  of  this  court.  *  *  *  I  do  not  think 
tiie  court  intended  to  lay  down  any  such  rule  ;  and  at  page 
423,  same  case  continues  :  The  much  vexed  case  of  Fnist 
agt.  //.  B.  B.B.  Co.  (39  N.  Y,  61),  seems  to  have  decided, 
in  a  case  between  the  railroad  and  a  stranger  attempting  to 
cross  the  road,  that  no  inferences  of  fact  are  to  be  entertained 
against  him  as  a  matter  of  law  by  this  court — tliat  this  court 
could  not  assume  as  a  matter  of  law  that  lie  did  not  look, 

(r.)  The  last  case  in  the  court  of  ap[)eals,  involving  this 
question,  is  that  of  Hart  agt.  Erie  B.B.  Co.,  n^portedin  the 
Alb.  L.  J.,  Vol.  3,  312),  and  decided  at  the  ]March  term, 
1S70.  That  case  on  a  review  of  all  tlie  authorities  lays  down 
the  lav/  applicable  to  this  case  as  hereinafter  stated.     And  ia 


234  KEW  YORK   PRACTICE  REPORTS 

Ilaikfora  iigi.  N.  Y.  Ceiii.  &•.  Hudson  H.  Kit   Co. 

tlie  case  of  Baxter  agt.  Troy  (t  Bodon  7i.It.  Co.,  recently 
decided  in  the  court  of  a[)|)eals  and  not  reported,  it  artirui- 
atively  appeared  that  tiie  pkiintiff  did  not  look  for  the  tiuin. 
Jud\:;!  Gkovek,  in  tiie  case  says  :  ''  All  that  the  law  requires 
is  u  leasonable  use  of  the  senses." 

((/.)  The  doctrine,  as  enunciated  by  E.  Darwin  SMrrii,  J., 
\n  24  Iloiv.,  97,  and  sought  to  be  established  in  kindred  cases 
of  this  nature,  is  in  conflict  with  many  cases  in  this  state, 
and  is  virtually  overruled  in  the  case  of  Hart  ag.t.  Erie  li.li. 
Co.,  (supra^,  and  the  latter  case  has  so  explained  and  mod- 
ified tlie  case  of  ^yilcox  agt.  B.  W.  <&  Oy.  B.B.  Co.,  (39 
N.  Y.,  3-5S),  that  it  cannot  be  said  that  the  last  case  can  be 
applied  to  the  one  at  bar. 

2d.  The  doctrine  in  Ernst  agt.  Hudson  B.  B.B.  Co.,  (24 
How.,  97),  is  in  conflict  with  the  decisions  of  this  country 
and  of  England,  and  should  not  be  followed  (Hart  agt.  Brio 
BB.  Co.,  3  A/b.  L.J.,'3\2;  Ernst  agt.  Hudson  B.  B.B.  Co., 
35  lY.  Y.,  20,  27  ;  39  N.  Y.,  64-5  ;  Bemvich  agt.  N.  Y.  C. 
B.B.  C,  3G  N.  Y,  192;  3Iaekay  agt.  N.  Y.  C.  B.B.  Co.,  35 
N.  Y.,  75  ;  Colyrovc  agt.  N.  H.  ^  //.  B.B.  Co's.,  20  N. 
r.,  492;  Keller  agt  N.  Y.  C.  B.B.  Co.,  20  Hon:,  177; 
Brown  agt.  N.  Y.  C.  B.B.  Co.,  34  N.  Y.,  40;  CooJc  agt. 
N.  Y.  C.  B.B.  Co.,  3  Trans.  Apph.  Cases,  S  ;  S.  C,  3  Keyes, 
479;  3[idlory  ugt.  Tioga  B.B.  Co.,  1  Trans.  Appls.  Cases,  200; 
Dunham  agt.  Troy  U.  BR.  Co.,  3  Trans.  Appls.  Cases,  07  ; 
Sher.  (£'  Bedjield  on  Negligence,  23.  §  25 ;  Walkiel  agt.  Sixth 
Av.  B.li  Co.,  5  Trans.  Appls.  Cases  217  ;  North  Ba.  B.  Co. 
agt.  Hihnan,  49  Ba.,  00;  Benn.  B.B.  Co.  agt.  Ogier,  35  Ba., 
60,  72;  Islell  agt.  N.  Y.  S  N.  H.  B.B.,  27  Conn.,  393; 
Beers  agt.  //.  B.  B.,  19  Conn.,  506  ;  BarJc  agt.  O'Brien,  23. 
Conn.,  347;  Briggs  agt.  Taylor,  2S  Vt.,]S3;  Vinton  agt. 
Schwab,  32  Vt.,  0f2  ;  Langhoff  agt.  Mil.  d^  B.  Du.  L.  B, 
19  Wis.,  497;  Q.  W.  B.  Co.  agt.  Geddis,  33  HI,  304;  C. 
&  A.  B.B.  Co.  agt.  GrcUner,  46  ///.,  75  ;  New  Jersey  Ex. 
Co.  agt.  Nichols,  33  N.  J.,  439 ;  Bait,  d;  Ohio  B.B.  Co., 
agt.  Tranier,  33  Mary.,  542 ;   North.   Cent.   B.B.    C.   agt. 
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Price,  29  Mary.,  121;  IS  Ga.,  GS6  ;  13  Ga.,  87;  17  Ga., 
593;  ^ra(Z/fi/  agt.  U.  &  M.  li.li.  Co.,  2  Cush.  540; 
Linfidd  ;igt.  OW  C.  7?.i^.,  10  Cws7i.,  562 ;  Stapehj  agt.  TAe 
London  dt  S.  C.  B.  W.  Co.,  1  Law  Bej).  Court  of  Ex.,  21); 
StuUey  agt.  London  ct  IL  W.  B.B.  Co.,  13,  same-vol.  ;  Bilhee 
agt.  The  Land.  B.  £•  South  Coast  B.B.  Co.,  IS  Com.  B.  B.  ; 
N.  S.,  583  ;  Fordhani  agt.  Brighton  B.B.  Co.,  4l  Law  Bep. 
(317,  Ct.  Com.  Pis.,  decided  June  Term,  1SG9). 

M.  Ill  the  light  of  all  the  cases  which  we  have  been  able 
to  consult  upon  tliis  question,  we  think  the  court  of  a2)peals, 
in  the  case  of  Hart  agt.  Tlie  Erie  B.B.  Co.,  (supra),  has 
deduced  rules  sufhciently  stringent  as  against  the  decedent, 
applicable  to  this  class  of  cases. 

The  court  tiierein  say  : 

^st.  A  traveler  on  a  public  thoroughfare  crossing  a  railroad 
has  a  right,  on  approaching  a  crossing,  to  expect  that  the 
usual  warning  by  bell,  whistle  or  flagman  will  be  given  of 
the  approach  of  a  train. 

2d.  He  is  not  bound  to  assume  that  the  railroad  company 
will  violate  the  law  by  omitting  such  precaution,  lie  lias  a 
perfect  rigiit  to  rely  upon  the  assumption  that  they  will  obey 
the  law,  in  determining  the  degree  of  caution  which  he  should 
exercise  in  approaching  the  crossing. 

^d.  While  the  doctrine  of  concurring  negligence  should  be 
recognized  and  fairly  expressed  by  the  courts  by  requiring 
persons  traveling  upon  the  public  highway,  in  approaching  a 
railroad  crossing,  to  reasonably  exercise  the  senses  of  hearing 
and  seeing,  they  should  not,  in  a  case  where  tht'^x*  is  a  failure 
on  tlie  part  of  the  railroad  com[>any  to  give  the  warning 
which  the  law  requires,  and  when  there  is  no  positive  [)roof 
of  omission  of  duty  on  the  part  of  the  person  injured,  indulge 
inferences  unfavorable  to  such  person. 

4th.  In  determining  whetiier  the  failure  of  the  deceased 
to  discover  an  approaching  train  is  attributable  to  his  own 
carelessness,  we  must  take  into  account  all  the  circumstancea 
which    surrounded    the    transaction.     Hence,    no    rule    of 
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universal  iip[)licalioa  can  be  prescribed,  as  every  ciua  must 
mainly  depend  upon  its  own  circumstances  and  be  determined 
accordingly. 

TJiird.  Testing  the  case  at  bar  by  tiie  rules  above  stated, 
and  in  the  light  of  cases  cited,  supra,  to  what  conclusions  do 
vvc  arrive  ? 

1st.  Tlie  party  against  whom  a  nonsuit  is  granted  is,  upon 
appeal,  entitled  to  have  the  case  construed  in  the  most  favor- 
able light  possible  under  the  evidence. 

2d.  The  deceased  had  a  right  to  assume  that  tlie  railroad 
company  would  obey  the  law.  If  he  was  deceived  by  the 
unlawful  omission  of  the  signals  and  the  accustomed  sign,  the 
wrong  is  not  his  but  theirs  (Porter,  35  N.  Y.,  3o  ;  Hart 
agt.  Erie  li.R.   Co.,  supra) 

Sd.  Where  there  is  such  failure  on  the  part  of  the  defend- 
ant to  give  the  warnings  required  by  law,  there  must  be 
positive  proof  of  omission  of  duty  on  the  part  of  the  person 
injured,  or  contributory  negligence  is  not  showm. 

Ath.  The   court  cannot  assume  neuliij-ence  on  the   i)art  of 

CO  L 

the  deceased  unless  the  evidence,  in  its  most  favorable  aspect 
to  the  plaintilF,  shows  it. 

1.  In  the  case  at  bar  the  court  assumes  two  things  on 
granting  tlie  motion  for  nonsuit.  (1.)  That  the  deceased 
knew  there  was  a  railroad  crossing  at  the  place  of  the  ac- 
cident, and,  (2)  That  deceased  could  have  seen  tlie  tram  in 
time  to  have  avoided  the  accident,  if  he  had  looked. 

In  regard  Jio  the  first  assumption,  we  say  : 

(1.)  The  law  in  reference  to  looking  up  and  down  the 
track  can  only  apply  to  those  cases  where  the  deceased  knew 
there  was  a  track  to  look  up  and  down.  This  is  too  [)lain  a 
statement  to  need  argument.  (2.)  The  evidence  on  tiiis  point 
was  that  deceased  lived  fifteen  miles  away;  was  a  foreigner; 
had  been  in  this  country  but  three  years,  and  his  nearest 
way  to  Syracuse  was  another  route. 

His  neighbor,  Woodford,  ca,me  and  went  the  other  way.- 
There  was  no  evidence  that  deceased  had  ever  before  been  to 
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or  from  Syracuse  that  way.  Under  this  state  of  facts,  had 
the  court  the  right  to  assume  as  matter  of  law  tliat  the  deceased 
knew  there  was  a  railroad  crossing  at  that  point!  Was  it 
not  peculiarly  within  the  province  of  the  jury  to  pass  on 
that  question  under  the  evidence  as  presented?  Bear  in 
mind,  also,  in  this  case  the  court,  according  to  his  own  state- 
ment, assumes  it  not  as  a  fact  established  on  clear  evidence, 
but  on  "  strong  probabilities." 

We  know  no  better  reply  to  this  than  Judge  Foster's 
own  words  in  the  case  of  Gonzales,  (supra,  39  How.,  418 
and  419) :  "It  is  the  exclusive  province  of  the  jury  to  de- 
tennine  what  are  the  inferences  of  fact  to  be  deduced  from 
the  testimony,  to  the  same  extent  that  it  is  to  decide  the 
facts  when  the  evidence  is  conflicting."  and  see  cases  there 
cited. 

(2.)  In  regard  to  the  second  assumption,  in  addition  to 
what  is  said  on  the  other  branch  of  the  subject,  we  say  : 

1st.  The  fact  that  a  person  just  out  of  a  house,  with  eyes 
and  ears  open  and  free  from  snow  and  ice,  could  see  a  train 
six  to  eight  rods,  is  no  evidence  that  one  who  had  driven 
two  or  three  miles  in  a  storm,  wind  blowing,  snow  driving,  and 
whose  face,  eyes  and  ears  must  have  been  filled  with  snow, 
sleet  and  ice,  could  have  seen  the  train  in  time  to  avoid  the 
accident.  Gregory,  who  had  also  been  out  in  the  storm, 
says,  "  I  couldn't  see  any  further  than  the  horse's  head,  not 
unless  I  looked  pretty  sharp,  on  account  of  its  snowing  and 
blowing  so." 

2d.  It  is  also  assumed  by  tlie  court  in  this  case,  that  de- 
cedent did  not  look,  did  not  use  due  care  and  caution.  Upon 
what  principle  of  law  can  such  a  proposition  be  founded  ? 
Upon  what  legal  principle  can  the  court  base  such  an  as- 
sumption of  fact  ?  There  is  no  proof  in  the  case  that 
decedent  was  guilty  of  negligence — that  he  did  not  use  his  eyes 
and  ears  ;  that  he  did  not  use  that  degree  of  care  and  caution 
which  a  prudent  man  would  do  under  like  circumstances. 
When   the  decedent   is  killed,  can  you    assume  as   a   fact 
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that  lie  (lid  not  look  ?  The  presumption  of  law  is  (he  having 
been  killed),  that  he  exercised  that  ordinary  care  which  *;he 
law  recpiirjs,  to  save  himself  from  harm  [Vide  Dkxio's 
opinion,  20  N.  Y.,  (3S,  74 ;  See  opinion  by  Foster,  J.,  in 
Gonzales  agt.  //.  R.  liJl.   Co.,  39  IIoic,  423.)     . 

3(/.  Not  only  does  the  court  assume  all  the  foregoing  pro- 
positions witliout  evidence;  it  goes  further  and  holds  it  to 
have  been  the  duty  of  the  decedent,  who  was  a  stranger,  at 
any  rate  to  the  particular  location  of  tiie  I'ailroad,  not  only 
to  look  both  ways,  but  also  behmd  him,  to  see  that  there 
was  no  train  following  on  a  road  nearly  parallel  to  tlie  one  he 
was  traveling. 

Courts  nonsuit  when  the  negligence  of  deceased  is  shown 
by  the  evidence,  but  this  is  the  first  case  in  our  knowledge 
in  which  negligence  has  been  presumed  by  the  court  when 
there  was  no  evidence  of  it. 

Fourth.  If  the  railroad  company  can,  with  impunity,  violate 
every  law  passed  for  tiie  protection  of  human  life,  be  guilty 
of  tlie  grossest,  culpable  negligence,  disregarding  every  safe- 
guard made  for  the  protection  of  the  traveler  using  the 
public  highway  crossing  the  railroad,  no  matter  what  may 
be  the  circumstances  surrounding  the  case  ;  if  this  court,  in 
the  case  at  bar,  with  all  its  surrounding  circumstances,  before 
it,  the  deceased  a  comparative  stranger  in  the  county,  residing 
miles  distant,  witii  no  e\ideiice  that  he  was  ever  in  the 
neighborhood  of  this  crossing  before,  no  bell  rung  or  whistle 
blown,  the  signboard  down,  the  railroad  track  covered  with 
three  or  four  inches  of  freshly  fallen  snow,  completely  obscur- 
ing the  track  at  the  crossing,  no  flagman  there,  a  dense  snow- 
storm prevailing  at  the  time  of  the  accident,  with  the  wind 
blowing  from  the  north-west  drifting  the  snow  directly  into 
the  eyes  of  tlie  decedent,  his  team  approaching  the  crossing 
upon  a  walk;  Gregory,  the  cartman,  turning  out  to  the  right 
and  j)assing  Hackford  eight  or  ten  feet  east  of  the  crossing 
with  his  team  on  a  walk,  and  passing  over  but  a  few  feet 
ahead  of  him  ;   shall  hold,  as  a  matter  of  law,  that  the  plain- 
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tiff'  cannot  recover,  then  under  what  state  of  facts  can  any 
person  ever  hope  to  maintain  an  action 'against  a  raih-oad 
corporation  for  an  injury  received  at  a  public  highway.  If 
the  court  shall  hold  in  this  case,  that  because  it  is  not  shown 
by  positive  pfoof  that  the  decedent  did  look  up  and  down 
the  railroad  track  before  he  attempted  to  cross,  Avith  this 
terrible  snow^-storm  prevailing  at  the  time  and  when  he 
could  not  have  seen  the  train  in  time  to  have  avoided  the 
collision,  that  the  plaintiff" cannot  recover  then  I  ask:  under 
what  state  of  facts  can  a  person  ever  hope  to  recover  an  ac- 
tion of  this  kind  ?  You  directly  encourage  the  railroad  com- 
pany and  its  servants  to  a  reckless  disregard  of  those  laws 
passed  for  the  protection  of  human  life,  you  say  to  him,  run 
your  ponderous  trains  through  cities  and  villages  and  across 
thickly  crowded  thoroughfares;  and  no  matter  if  you  are 
guilty  of  culpable  negligence  and  the  unsuspecting  traveler 
is  crushed  to  death,  his  widow  or  next  of  kin  cannot  recover. 
Of  what  avail  will  it  be  to  pass  those  laws  and  regulations  if 
they  are  to  become,  by  the  sanction  of  this  court,  a  dead 
letter,  and  which  a  powerful  coiporation  is  allowed  to  dis- 
regard with  impunity,  jeopardizing  life  and  limb  I 

Fifth.  I  think  a  little  reflection  will  satisfy  the  members 
of  this  court  that  the  unsettled  state  of  the  law  in  this  state, 
upon  questions  of  this  kind,  is  attributable  to  the  courts  at- 
tempting to  decide  questions  of  fact  by  legal  rules,  instead 
of  allowing  that  question  to  be  passed  upon  by  a  jury;  and 
Judge  Porter,  at  the  close  of  his  exhaustive  opinion  (:35  N. 
Y.,  41),  has  well  remarked  that  ''the  correctness  of  judicial 
opinions  in  mere  questions  of  fact  may  well  be  distrusted 
when  we  find  them  confessedly  opposed  to  the  common  sense 
of  mankind." 

As  we  read  the  reported  cases  upon  this  question,  how 
forcibly  are  we  reminded  of  tliat  salutary  maxim:  ^^  Ad  qiies- 
tionemfadi,  non  respondent  judkes;  ad  qucstioneni  leyis,  non 
respondent  juratorcsy 

LuAlij.  It  is  submitted  that,  upon  the  facts  of  this  case,  it 
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could  not  be  tlocided,  as  a  mattei-  of  law,  that  he  was  negli- 
gent, but  that  it  was  for  the  jury,  under  all  circnmstances,  to 
say  whetlier  decedent  was  guilty  of  negligence  contributing 
to  produce  the  injury  he  received;  and  that  in  determining 
whether  the  decision  at  the  circuit  should  be  sustained,  it  is 
a  fair  test  to  inquire  whether,  in  case  the  cause  had  been  sub- 
mitted to  the  j^iiy  and  a  verdict  rendered  in  favor  of  the 
plaintiff,  it  should  have  been  set  aside  as  against  evidence. 
If  a  verdict  had  been  rendered  in  favor  of  plaintiff,  could  it 
be  said,  in  the  language  of  Judge  Groveii,  in  Caihran  agt. 
Collins  (29  Hozv.,  15-5),  "  That  the  case  was  so  flagrant  as  to 
show  passion,  prejudice,  or  inattention  to  their  duty,  on  the 
part  of  the  jury"? 

Pratt,  Mitchell  &  Brown,  for  defendant 

The  plaintiff's  intestate,  on  the  18th  day  of  December, 
18G9,  came  with  his  team,  from  his  home  in  the  town  of 
Marcellus,  to  the  city  of  Syracuse,  with  a  load  of  potatoes, 
and  upon  his  return,  as  he  was  crossing  the  track  of  the  de- 
fendants, near  the  village  of  Geddes,  his  horses  were  struck 
by  the  locomotive  of  a  train  going  west,  and  he  was  thrown 
out  of  his  wagon  and  killed. 

The  track,  for  several  hundred  feet  on  both  sides  of  the 
crossing,  was  in  plain  sight  of  the  highway,  for  nearly  a  half 
mile  east  of  the  track.  The  intestate  passed  one  or  two 
teams,  near  the  track,  that  had  stopped  for  the  train  to  pass; 
a  man  stepped  before  his  horses  and  tried  to  stop  him,  but 
he  recklessly  drove  on,  giving  no  heed  to  the  warning,  until 
his  horses  were  struck. 

Witnesses,  as  usual,  testified  that  they  did  not  hear  the 
bell  ring,  or  the  whistle  sound ;  and  it  was  proved  that  the 
usual  sign,  "Look  out  for  the  cars  v^-hen  the  bell  rings,"  had 
been  taken  down  in  repairing  the  canal  bridge  near  by,  and 
had  not  been  replaced.  It  was  also  proved  that  it  was  snow- 
ing at  the  time  of  the  accident. 
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Upon  this  evidence  the  plaintiff  was  nonsuited,  on  the 
ground  that  the  proof  did  not  show  that  the  intestate  waa 
free  froni,negh'gence,  on  his  part,  contributing  to  the  injury. 

I.  To  sustain  the  action  in  this  case,  it  was  incumbent 
upon  the  plaintiff  to  show  that  the  death  of  his  intestate  was 
occasioned  by  the  negligence  of  the  defendant,  and  that  the 
intestate  was  free  from  any  negligence  on  his  part.  The 
plaintiff  holds  the  aflirnicitivs  of  both  propositions. 

1st.  Although,  under  certain  circumstances,  a  presump- 
tion may  arise  that  the  injured  party  exercised  due  care,  yet 
upon  the  broad  issue,  the  plaintiif  has  the  affirmative. 

2d.  Thus,  when  a  person  is  injured  by  a  train  crossing 
the  highway,  he  must  show  that  he  exercised  due  care  on 
his  part. 

3c?.  If,  therefore,  the  highway  and  track  are  so  situated 
that  a  passing  train  may  be  seen  from  the  highway  by  a  per- 
son approaching  the  track,  in  time  to  avoid  a  collision,  he 
will  be  charged  with  negligence  if  he  does  not  avoid  it. 

4:th.  It  is  now  the  settled  law  that  he  cannot  depend  upon 
hearing  the  bell  or  whistle,  but  due  care  requires  liim  to  look 
and  see  if  there  is  not  an  approaching  train,  and  the  law  holds 
him  nedigent  if  he  nec^lects  thus  to  look.  No  dec-ree  of  nen- 
ligence  on  the  part  of  the  company  will  excuse  him  (Baxter 
ugt.  Thfi  Troy  d^  Boston  R.B.  Co.,  41  N.  F.,  502 ;  Grippen 
agt.  The  N.  Y.  C.  Jl.R.  Co.,  40  N.  Y.,  34;  Ernst  agt.  Hud- 
son  B.  B.B.  Co.,  39  N.  F.,  61  ;  Gorton  agt.  N.  Y.  C.  B.R. 
Co.,  decided  June  Term,  1S71,  4  Alht/.  L.  J.,  Sept.  2,  95). 

II.  Under  the  law  as  thus  settled,  the  court  was  clearly 
right  in  nonsuiting  the  plaintiff  upon  the  trial. 

1st.  The  evidence  showed  that  a  train  of  cars  on  the  track 
would  be  in  plain  sight  of  a  man  traveling  on  the  road  for  a 
long  distance  before  reaching  the  track. 

2d.  The  suggestion  that  the  show  storm,  was  so  severe 
that  a  train  could  not  be  seen,  is  not  supported  by  the 
proof. 

(a.)  Gregory,  it  is  trie   tegtifiec^  that  lie  could  not  see  be- 
VoL.  XLIII,  16 
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youd  bis  liorsc's  head,  and  yet  he  testiOed  that  he  t-aw  from 
the  centre  of  the  bridge,  the  horses  and  man  after  the 
colhsion,  a  distance  from  seven  to  twelve  rods. 

[h.)  Allen  was  six  rods  east  from  the  crossing,  and  saw 
the  train  five  or  six  rods  south.  He  seems  to  have  had  no 
trouble  in  seeing  tlirougii  the  storm. 

(c.)  Heady  was  seven  or  eight  rods  off,  and  had  no  diffi- 
culty in  seeing. 

{d.)  Tlie  drivers  of  the  other  teams  must  have  seen  or 
heard  the  train,  or  tiiey  would  not  have  stopped  to  let  it 
pass. 

3d.  Nor  is  there  anything  in  the  suggestion  that  the  de- 
ceased did  not  know  that  tlie  track  crossed  the  road  at 
that .  point. 

(a.)  He  liad  resided  in  ]\Iarcellus  two  or  three  years,  had 
frequently  been  to  Syracuse,  and  the  presumption  is  tliat  he 
was  acquainted  witli  the  road. 

(b.)  Besides  upon  this  point  the  burden  of  proof  was  on 
the  plaintiff.  The  deceased  was  apparently  negligent.  The 
burden  was,  therefore,  upon  the  plaintifl"  to  explain  hi.s  con- 
duct. 

4:th.  Again :  He  was  warned  of  the  danger,  and  paid  no 
heed  to  tlie  warning,  showing  not  only  negligence,  but 
criminal  recklessness. 

(a.)  He  must  have  seen  the  other  teams  that  had  stopped 
to  let  the  train  pass. 

{!).)  McDonald  put  himself  in  front  of  his  team  and  tried 
to  stop  him,  but  he  recklessly  drove  on. 

(c.)  All  the  evidence  shows  that  he  saw  the  train,  but 
supposed  he  could  get  by  before  it  should  reach  the  crossing. 
At  all  events  he  took  the  chances. 

HI.  No  vahd  exceptions  were  taken  to  the  rulings  of  tl>e 
court  in  the  admission  or  rejection  of  evidence. 

1st.  The  exception  at  folio  15  of  the  case  is  not  well  taken. 
The  way  a  man  would  naturally  look  on  approaching  the 
crossing,  is  not  a  question  of  skill  or  science.     The  witness, 
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therefore,  could  have  no  beUer  knowledge  than  the  jury  of 
that  question. 

2d.  The  exclusion  of  evidence  of  other  accidents  at  that 
crossing  was  clearly  right.  Tlie  issue  was  as  to  the  neg- 
ligence of  the  defendant  upon  this  occasion,  and  not  upon 
other  occasions. 

3c?.  The  ordinance  of  the  village  regulating  the  speed  of 
traina  was  entirely  immaterial. 

(a.)  There  was  no  proof  that  the  speed  was  unusual,  and 
if  there  had  been,  the  ordinance  could  have  had  no  influence 
upon  that  question. 

(6.)  Nor  could  it  legally  affect  the  question  of  the  neg- 
ligence of  either  plaintiff"  or  defendant  {Brown  agt.  Buffalo  t& 
State  Line  Pi.E.   Co.  22  K  Y.,  19J). 

IV.  A  new  trial  should  therefore  be  denied,  with  costs. 

By  the  court,  Mullin,  P.  J. — The  plaintiff)  as  administra- 
tor, brouo;ht  this  action  to  recover  damaijes  for  the  killing  of 
Wilham  Hackford  at  Geddes,  in  the  county  of  Onondaga,  in 
December,  1869,  by  reason  of  the  negligence  of  the  em- 
ployees of  defendant.  Tlie  deceased  was  driving  his  team 
from  the  city  of  Syracuse  to  his  residence,  some  fifteen  miles 
from  the  city.  It  was  a  very  stormy  day,  snow  was  falling, 
and  the  wind  was  blowing  very  hard. 

The  street,  along  which  the  deceased  was  driving,  runs 
east  and  west,  at  the  railro:id  crossing,  where  the  accident 
occurred,  and  it  crosses  the  track  at  nearly  right  angles.  The 
deceased  was  going  west;  the  engine,  by  'which  he  was 
struck,  was  moving  north  at  about  twenty  miles  per  hour. 
There  was  no  sign  up,  indicating  that  there  was  a  railroad 
crossing  at  tlie  place  of  the  accident ;  the  sign  that  had  been 
up  having  been  removed.  A  carman,  witli  furniture  in  his 
cart,  crossed  the  track  just  before  tlie  deceased  attempted  to 
cross;  there  were  other  teams  approaching  the  track  from 
the  east. 

The  drivers  of  the  other  teams  stopped,  seeing  the  ap- 
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proachiug  engine  and  cried  "  wlioa"  to  the  deceased  just  be- 
fore he  got  on  to  the  track;  the  deceased  did  not  regard  it, 
but  drove  on  and  was  instantly  struck  and  killed. 

On  the  trial,  plaintitPs  witnesses  testilied  to  the  foregoing 
facts  and,  also,  that  as  the  engine  approached  the  track,  the 
bell  was  not  rung,  nor  was  the  whistle  blown.  These  oinis- 
sions  of  duty,  togetlier  with  the  rate  of  speed  and  absence  of 
a  sign  indicating  tlie  crossing,  constituted  tiie  negligence  on 
the  part  of  tlie  defendant. 

The  defenses  set  up  in  answer  were:  first,  a  general  de- 
nial; and,  second,  concurring  negligence  on  the  part  of  the 
intestate. 

The  evidence  of  negligence  on  the  part  of  the  intestate 
was: 

1st.  That  the  railroad  track  could  be  seen  by  a  person 
going  from  Syracuse,  towards  the  crossing,  for  a' distance  of 
some  half  a  mile,  except  where  houses  intervened.  The 
track  was  hiij-her  than  the- land  on  either  side  and  hiii'lier 
than  the  street.  Near  the  crossing  a  train  could  be  seen  for 
a  distance  of  fourteen  hundred  feet  in  one  direction,  and  an 
eighth  of  a  mile  in  the  other. 

Henry  G.  Allen  testified  that  he  lived  at  Geddes,  in  a 
house  on  the  north  side  of  Genessee  Street,  some  six  or  ten 
rods  from  the  crossing.  lie  was  in  the  street  at  the  time  of 
the  accident,  and  saw  the  train  approaching  some  six  or 
eight  rods  from  the  crossing. 

Michael  Ready  testified  that  he  lived  in  Geddes,  on  the 
northwest  side  of  Genessee  Street,  and  east  of  the  railroad. 
At  the  time  of  the  accident  he  was  standinij  seven  or  eiirht 
rods  from  the  crossing.  Heard  a  man  shouting  "  whoa"  ; 
looked  up  and  saw  the  train  passing,  and  just  about  the  same 
time  saw  smoke  stack  of  the  engine,  and  then  the  collision 
occurred  almost  instantly,  not  a  half  a  second  after  he 
heard  the  cry  of  '•  whoa."  The  intestate,  with  his  team, 
passed  along  pretty  swift.     When  he  first  saw  the  intestate, 
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he  was  within  a  rod  of  the  track,  and  when  he  saw  the 
enijine  the  intestate  was  ij-oins;  riiijht  on  to  the  track. 

Justin  M.  Woodford  testified  that  the  storm  was  very  se- 
vere; so  severe  that  you  could  not  see  many  rods. 

Henry  D.  Gregory  was  the  carman  who  crossed  the  track 
ahead  of  deceased,  and  he  testified  that  before  he  crossed  he 
did  not  hear  or  see  the  cars.  He  could  not  see,  by  reason 
of  the  storm,  any  further  than  the  horses'  heads,  not  unless 
he  looked  pretty  sharp. 

Upon  this  evidence  the  plaintiff*  was  nonsuited,  on  the 
grounds  that  the  deceased  was  himself  guilty  of  negligence. 

The  plaintiff''s  counsel  asked  the  court  to  submit  the  ques- 
tion of  concurring  negligence  to  the  jury. 

The  request  was  refused  on  the  gmmid  that  there  was  not 
sufficient  evidence  to  go  to  the  jun' ;  and  to  this  ruling  plain- 
tiff*'s  counsel  excepted,  as  he  did  to  tlie  granting  of  the  non- 
suit. 

The  court  committed  a  erave  error  in  refusinij  to  submit 
the  question  of  concurring  negligence  of  the  deceared  to  the 
jury.  Had  the  day  been  a  fair  one,  so  that  there  was  nothing 
to  prevent  a  person  from  seeing  and  hearing  an  approaching 
train,  I  should  be  of  opinion  that  the  deceased  would  have 
been  chargeable  with  the  grossest  negligence.  The  day  was 
a  very  stormy  one;  the  wind  was  high  and  snow  falling  in 
large  quantities,  and  of  course  it  was  carried  by  the  wind 
against  the  faces  of  those  travelling  against  the  wind.  From 
what  point  of  the  compass  the  wind  was  blowing  on  the 
day  of  the  accident  does  not  appear  in  the  case. 

But  it  does  appear  that  the  man  who  crossed  the  track 
just  ahead  of  the  deceased  could  not  see  furtiier  tiian  his 
horse's  head,  unless  he  looked  pretty  sharp. 

There  is  no  evidence  that  a  person  approaching  the  track 
could  see  an  approaching  train  at  a  greater  distance  than  six 
to  eight  rods  from  the  crossing. 

If  the  train  was  moving  twenty  miles  per  hour,  it  would 
move  the  distance  of  six  rods  in  a  little  over  a  second.     If 
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then   wo  could  assunio  that  the  deceased    saw  tlie  enuine  six 
rods   before  it  reached  the  crossing,  lie  had  no  time   to  save 
hinisell",  lie  must  have   been  on  the   track  and  escape  im 
possible. 

If  we  assume  that  he  did  not  look  for  an  approaching 
train,  and  it  would,  under  ordinary  circumstances,  be  neg- 
ligence not  to  look,  yet  when  it  is  demonstrated  that  if  he 
had  looked,  he  could  not  have  escaped  injury  or  death,  surely 
his  right  to  recover  of  tiie  party  whose  negligence  caused  the 
injury  would  not  be  denied  him? 

Again  it  was  shown  that  the  man  who  crossed  ahead  of 
him,  did  not  hear  the  approaching  train,  and  by  reason  of 
neither  seeing  or  hearing  it,  nearly  lost  his  own  life,  nmst 
we  not  assume  that  the  deceased  did  not  hear  it,  and  there- 
fore, his  senses  failed  to  apprise  him  of  his  danger. 

Is  it  probable  that  two  men  rushed  recklessly  into  the 
'jaws  of  death,  having  knowledge  tliat  death  was  inuninent  f 

If  we  are  to  indulge  in  presumptions,  is  it  not  the  rational 
one  that  men  use  their  senses  for  their  pi'otection  wlien  they 
have  reason  to  suppose  that  danger  is  im[)ending. 

If  upon  the  evidence  given  by  the  plaintiff,  the  jury  could 
reasonably  feel  that,  by  reason  of  the  storm,  the  dect^ased 
could  not,  in  the  absence  of  ringing  of  the  bell,  or  tlie  blow- 
ing of  the  whistle  ascertain  the  approach  of  a  train  in  time 
to  escape  a  collision  with  it,  would  not  a  verdict  fur  tiie 
plaintiff  have  been  sustained.  That  such  a  state  of  facta 
might  have  been  found  from  the  evidence,  I  entertain  no 
doubt. 

It  was,  therefore,  the  duty  of  the  court  to  submit  the 
question  to  the  jury,  as  to  the  concurring  negligence  of  the 
deceased,  and  because  the  request  to  submit  it  was  refused, 
a  new  trial  must  be  granted. 

The  learned  judge  said,  in  granting  the  nonsuit,  that  the 
plaintiff  had  the  affirmative  of  showing  by  the  evidence  that 
he  was  free  from  any  negligence  that  contributed  to  the 
production  of  the  injury. 


NEW  YORK  PRACTICE  REPORTS.     247 

Hiicktord  agt.  N.  Y,  Cent.  &.  Hudson  It  R.E.  Co. 

This  remark  cannot  be  the  ground  for  granting  a  new  trial, 
if  it  is  erroneous,  but  it  may  be  taken  into  consideration  in 
determining  the  weight  the  court  gave  to  the  evidence  of 
the  concurring  neghgenee  of  deceased,  u^hen  it  refuses  to  sub- 
mit the  question  to  the  jury. 

If  the  learned  judge  intended  to  hold  that  the  plain- 
tiflf  is  bound  to  allege  in  a  complaint  in  an  action  for 
damages  resulting  from  an  injury  caused  by  the  negligence 
of  the  defendant,  and  to  prove  affirmatively  on  the  trial 
that  he  (the  plaintiff)  was  not  guilty  of  negligence  tiiut  con- 
tributed to  the  injury,  he  was  mistaken. 

The  concurring  negligence  of  the  plaintiff  is  matter  of 
defense,  and  the  plaintiff  is  under  no  obligation  to  prove  any- 
thing to  entitle  him  to  recover  but  the  injury,  and  that  it 
was  caused  by  defendant's  negligence. 

Xo  precedent  of  a  common  law  declaration  in  case  for 
negligence  can  be  found,  I  think,  in  which  plaintiff  asserts 
that  he  was  free  from  negligence,  nor  any  decision  that  he  is 
bound  to  make  such  proof.  (See  precedents  in  case  for  neg- 
ligence in  2  Chitty's  Pleadings.) 

But  where,  on  the  trial,  there  is  evidence  of  negligence 
on  the  part  of  plaintiff,  whether  it  comes  from  plaintiff's  or 
defendant's  witnesses,  the  plaintiff  must  ovei'conje  it,  in  order 
to  entitle  himself  to  recover.  In  this  way,  and  iu  this  way 
only,  is  the  plaintiff  bound  to  disprove  his  own  negligence. 

To  meet  the  view  of  the  court,  that  the  plantiff  had  the 
burden  of  proving  the  absence  of  negligence,  affirmatively,  a 
higher  degree  of  proof  was  demanded  tiian  he  was  bound  to 
make,  and  thus  wrong  was  done  to  the  plaintiff 

If,  however,  tlie  court  merely  meant  to  siiy,  the  plaintiff's 
own  evidence  shows  his  negligence,  and  that  it  concurred 
to  produce  the  injury,  he  must,  therefore,  give  evidence  to 
rebut  the  inference  of  negligence  resulting  from  the  evidence 
he  had  himself  given,  he  was,  doubtless  correct.  If  [dain- 
tiff's  witnesses  proved  defendant's  defense,  it  was  as  available 
as  if  proved  by  itsel£     This  coustruction  of  the  charge  would 
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hardly  be  cunsisttnit  with  the  proposition  that  the  plaintiff 
held  the  allii'niative  of  di-sproving  negligence. 

It'  it  hail,  it  must  follow  that  the  law  must  presume  neg- 
ligence against  him,  on  the  contrary,  negligence  is  never  pre- 
sumed, but  must  be  affirmatively  proved.  There  must  be  a 
new  trial  with  costs  to  abide  the  event. 

XoTE. — It  seeiiia  iliat  this  case  turned  on  the  gi'ouud  that  it  was  a  very  stormy  day 
■wlieu  the  collision  aiiu  death  took  place.  For  it  is  adinilted  that  llie  deceased  would 
buve  been  chaiyeable  witli  the  gros.'sest  iiegliyeiice,  had  the  day  been  a  lair  one. 

Now  ghoiild  not  the  deceased  have  exercised  a  corresponding  decree  of  care  aud 
cauiion  in  crossing  tlie  railroad  on  u  stormy  duy,  to  vvliat  he  would  have  been 
requiied  on  a  fair  day.  Was  it  not  his  duly  on  approaching  near  the  railroad 
track  10  stu^,  and  if  he  could  not  see  as  far  as  usual  in  fair  wefttiier,  to  listen  at- 
tentively to  hear  an  api)roaching  train,  especially  so  when  the  action  of  some  of 
the  otliei- teamsters  was  sucii  as  to  assure  him  ihat  a  tram  was  near  at  hand,  in- 
stead of  rushing  on  blindly,  in  a  snow  storm,  with  eucli  evidence  before  him  of 
danger  from  a  coming  train. 

This  case  is  somewnat  analagons  to  that  of  Ernst  agt.  Ihiflsu/i  Ji.  Ji.Ii.  Co.,  our 
views  of  which  are  given  pretty  fully  in  a  Note  in  S6  Iluw.  p.  8-1.  A  case  where 
■we  think  eventually,  great  injustice  was  done  by  mulcting  tiie  railroad  company 
in  a  sum  of$d.OUO,  damages,  wlien  it  appeared  to  be  a  very  clear  case  foi'  a  nonsuit. 

TUe  theory  upon  which  tliese  railroad  coUisious  occur  at  a  liighway  crossing,  we 
think  to  l)e.  generally,  ail  impatience  of  delay,  an  aversion  to  stopping  until  the 
danger  is  past.  To  be  sure,  considerate,  cautious  and  timid  people  are  cai-eful  and 
do  not  give  way  to  tliis  impatience  of  restraint,  but  are  willing  to  allow  any  reason- 
able lenglh  of  time  to  pass,  when  necessary,  to  avoid  danger,  liut  talie  the  com- 
monaky  of  people  who  drive  teams  upou  public  higiiways,  it  is  diH'ereut.  SucU 
persons  j^et  accustomed  to  railroad  as  well  as  to  highway  travel.  A  man  of  this 
descripiion  in  crossing  a  railroad  tiack  with  his  horses  and  wagj/on,  wt^uld  very 
likely  cross  in  front  of  an  engine  so  near  that  the  hind  wlieels  of  iiis  w  agon  would 
barely  clear  the  engine,  nnd  after  he  had  got  across  slop  iiis  team  for  live  minutes, 
and  turn  around  and  look  at  ilie  train,  saying  to  liimself,  '•  that  was  a  pretty  close 
shave,"  when  nothing  would  liave  induced  him  to  stop  two  minutes  on  the  oiher 
side  and  let  the  tr«.in  and  the  danger  [>ass  on  before  liiui. 

In  the  case  of  Ernst  (iupra,)  who  stopped  wilh  his  team,  at  Deerslyne's  tavern 
in  the  village  of  Bath,  opposite  of  Albany,  a  day  or  two  before  New  Years, 
and  probably  after  refresliing  ilie.  inner  man  aud  feeliug  preuy  coiuforiable, 
went  out,  unhitched  his  horses,  jumped  into  his  sleigh  and  sat  down  on  the  boiiom 
of  it,  wilh  a  shawl  around  bis  face  aud  ears,  steered  his  horses  l\)r  the  fersy  boat, 
which  he  knew  was  waiting  for  him,  and  neiihev  looked  to  ihe  liglii  uor  lett, 
although  he  must  have  seen,  and  probahiy  heard  the  ihrc-e  juen.  one  im  iiis  right, 
one  on  his  left,  and  one  directly  iu  Iroui  of  hiu.,  warning  Lim  shai  «n  engine  and 
cars  were  close  at  hand,  and  lo  stop,  before  c)o>fing  llie  raUruad,  \et,  we  have  no 
doubt  this  princ'jde  of  impatience  of  delay  or  restraint,  induced  him  to  urge  forward 
his  horses,  witli  vbo  hone  and  expectation  that  he  w  'Liii  be  able  to  ei-oss  before  the 
engine  reached  hun.     In  this,  however,  he  was  niistaki  u. 

It  is  not  that  people  incline  to  rush  into  daiigcH-  and  death  iu  these  ca.ses,  but  the 
desire  to  avoid  botli,  by  a  course  iiivolvinj{  greiii  lisk. 
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We  siill  adhere  to  und  insist,,  thiit  the  rule  proniiilgateu  l)_v  Judge  E.  Darwin 
Smith,  when  the  case  of  Enist,  was  lirst  helbfe  tlie  court  of  appeals,  is  the  tme, 
i>alulary  and  luiaiane  one,  to  wit,  on  crossing  a  railioad  in  coiislant  ut?e,  the  person 
crossing  should  look  each  way  upon  ihe  tiack  to  asceriaiii^whether  a  tiaiu  of  cars 
it*  approaching.  We  are  aware  tliat  this  i-ule  h;;s  liad  -its  stabs  and  ihruiits  with 
a  zeal  worthy  of  ii  better  cause,  buC  we  think  that  it  abideth  still  nnscathed 'and 
unharmed.  For  it  dDes  not  require  the  perforinance  of  a  duty  wliicli  the  person 
does  not  owe  to  a  mismanaged,  careless  and  negligent  rfiilroad  company  ;  nor 
has  it  any  reference  to  the  culpability  or  liability  of  a  railroad  company  what- 
ever. It  has  for  its  object  a  hiijher  and  nobler  end — the  preservation  of  human 
life,  which  is  the  highest  law  of  our  nature. — Kef. 
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U.  S.  DISTRICT  COURT. 

Ill  the  matter  of  Ernest  Sacchi,  bankrupt. 


The  purpose  and  design  of  the  ba)d:n.pt  law,  is  to  bring  the  pronerty  of  tiie  bank- 
rupt iiilo  the  bankrupt  court  for  administration  ;  and  tiiaf  court  is  furnished  with 
ail  needful  power  to  liquidate  and  settle  all  liens  thereon  ;  and  where  there  are 
adverse  claims,  which  it  is  not  appropriate  or  proper  to  litigate  by  summary  in- 
quiry and  order,  provision  is  made  by  giving  jurisdiction  to  the  district  court, 
concurrently  with  the  circuit  court,  for  that  pur[)ose. 

State  courts  have  jurisdiction,  it  is  true,  to  entertain  bills  for  tiie  foreclosure  of 
mortgau'ees  upon  ihe  real  estate  of  a  bankrupt,  and  may,  no  doubt,  properly  exer- 
cise that  jurisdiction,  if  no  objection  is  made. 

In  general,  moi  igagees  should  not  be  permitted  to  pursue  the  estate  of  the  bankrupt 
in  tlie  Btate  court,  but  should  come  to  the  tribunal  which,  under  fedeial  laws,  ia 
charged  with  its  administration. 

Upon  a  review  by  the  circuit  court  of  the  decision  of  the  district  court,  denying  an 
application  to  remove  the  assignee  in  bankruptcy,  on  the  giouiid  of  bad  faiih  in 
tlie  management  of  his  trust,  this  court  will  aeny  tlie  apjilication,  on  the  ground 
that  the  register  and  district  court  had  all  the  proofs  before  them  and  their  decis- 
ion thereon,  adverse  to  his  removal,  should  not  be  disturbed  by  this  court. 
Ill  thi.i  case,  held,  that  it  was  either  misapprehension  on  the  s'lbject,  or  a  disre- 
gard of  the  proper  views  of  the  bankrupt  law,  that  led  the  mortgagees  into  the 
elate  court  for  foreclosure,  after  tiic  bankruptcy,  and  after  the  appointment  of  an 
assignee,  and  that  the  resistifiice  to  any  withdrawal  of  the  administration  from 
the  bankruptcy  court,  the  proper  tribunal,  has  resulted  in  biiter  personal  feeling, 
great  and  unnecessary  delay,  &.C. 

Also  held,  that  it  appears,  pending  the  controversy,  the  petitioner  for  the  review 
has  become  the  sole  creditor  of  the  bankrupt,  and  that  no  other  property  of  t)ie 
bankrupt  has  come  to  the  assignee,  except  the  mortgaged  premises,  and  the  bank- 
rupt having  united  in  '.he  petition  for  the  substitution  of  an  assignee  to  be  named 
by  the  petitioner,  as  such  sole  creditor,  and  the  assignee,  by  his  counsel  on  the 
argument  of  this  review,  declared  his  entire  assent  to  such  change:  Therefore, 
no  reason  exists  why  the  prayer  of  the  petitioner  to  that  extent  should  not  6e 
granted. 


March  27,  1S72. 

A.  C.  ISlonnis,  for  jjetitioner. 

Teacy,  Catlin  &  Van  Cott,  /or  assignee. 


NEW  YOEK  PRACTICE  REPORTS.  251 

In  ilie  matter  of  Sacclii. 

Benedict,  J. — This  case  comes  before  the  court  upon  a 
petition  for  the  removal  of  an  assignee  chosen  by  the  creditors 
of  the  bankrupt. 

The  petition  is  filed  by  Gustavus  A.  Sacchi,  who  since  the 
adjudication  of  bankruptcy,  has  become  the  sole  creditor  by  a 
purchase  of  all  the  debts. 

If  the  petitioner  had  sought  aa  order  for  the  substitution 
of  an  assignee  of  his  own  chosing  in  place  of  the  one  originally 
chosen  by  the  creditors  upon  the  ground  that  he  had  become 
the  sole  creditor,  I  should  have  felt  disposed  to  grant  the 
order.  But  such  an  order  is  declined  and  the  retention  of 
the  present  assignee  asked  to  be  made  dependent  upon  the  de- 
cision of  the  court  on  the  charges  of  misconduct  made  against 
him  in  the  petition. 

Tlie  complaint  against  the  assignee  is,  that  without  suffi- 
cient cause  he  attacked  two  mortgages  upon  the  bankrupt's 
property  known  as  the  "  Brooklyn  Market,"  one  of  $15,000, 
held  by  Henry  Mill,  the  other  for  $30,000,  held  by  the 
petitioner,  and  that  he  has  delayed  a  sale  of  the  property 
for  the  purpose  of  obtaining  the  rents  in  order  to  spend  them 
in  litigation. 

I  have  examined  with  some  care  the  circumstances  under 
which  the  assignee  interposed  a  defense  to  the  mortgages  in 
question,  and  stopped  the  foreclosure  proceedings  taken  in 
the  state  court  to  procure  a  -sale  of  the  property  in  question, 
and  I  find  nothing  to  support  a  charge  of  misconduct  against 
this  assignee,  but  on  the  contrary,  much  to  justify  his  attack 
upon  the  mortgages. 

I  am  confirmed  in  this  opinion  by  the  fact,  that  none  of 
tlie  creditors  except  the  petitioner  appear  to  have  complained 
of  the  action  of  tiie  assignee,  that  Mill,  whose  mortgage 
of  $1-5,000  was  attacked  for  usury,  does  not  appear  here  to 
complain,  a'ld  that  where  the  mortgage  of  $30,000  held  by 
the  petitioner,  who  is  tlie  father  of  the  bankrupt,  was  at- 
tacked, he  brought  up  all  the  creditors  interested  to  push  the 
attack  at  a  loss  of  $4000,  as  he  says. 
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In  view  ot  all  the  circumstances,  I  am  inclined  to  think, 
that  ic  would  iiave  been  good  ground  for  an  application  for  the 
removal  of  the  assignee  if  he  had  omitted  to  attack  the  mort- 
gages. 

Nor  is  the  method  adopted  by  him  in  his  endeavor  to  re- 
lease this  property  from  the  mortgages  open  to  criticism. 
The  charge  that  he  delayed  the  action  of  the  mortgages  in 
order  to  collect  rents  to  spend  in  litigation,  is  wholly  un- 
supported by  the  evidence,  the  proofs  do  not  show  that  he 
ever  collected  any  rents,  or  how  much  he  has  spent  in  litiga- 
tion. The  assignee  admits  that  he  has  paid  or  became  liable 
for  fees  in  the  defense  of  the  suits  brought  to  foreclose  the 
mortgages  referred  to,  but  no  amount  is  stated  or  proved,  and 
so  far  as  the  evidence  shows  there  is  no  fiict  which  vt'ill 
warrant  the  inference  that  the  defiense  of  the  suits  was  in- 
terposed for  any  other  reason  except  to  protect  the  property 
from  what  he  supposed  to  be  an  illegal  demand.  It  is  true, 
that  the  assignee  might  have  applied  sooner  than  he  did  for 
an  order  directing  the  sale  of  the  property,  bu^".  when  he 
did  apply  the  petitioner  opposed,  and  moreover,  it  is  by  no 
means  clear,  that  the  property  could  with  due  regard  to  the 
interest  of  the  creditors  be  sold  earlier  than  even  the  present 
time. 

If  the  petitioner  desired  for  his  own  interest  to  realize 
upon  his  mortgage  proper  proceedings  on  his  part  in  this 
court  would  have  given  him  relief  (I  Billoti,  511).  The 
petitioner  failed  to  apply  to  this,  and  took  proceedings  in  the 
state  tribunals,  thus  compelling  the  assignee  to  resort  to  in- 
junctions in  order  to  stop  his  proceedings  there  and  save  the 
property  for  distribution  among  the  creditors  in  this  court 
where  its  distribution  properly  belongs. 

The  prayer  of  the  petitioner  is  therefore  denied,  with  costs 
of  the  proceedings  to  be  paid  out  of  the  funds. 

WooDrajFF,  J. — The  present  is  an  extraordinary  appeal 
to  the  cii'cuit  court.     The  petitioner  for  the  review  of  the 
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decisions  of  the  district  court  seeks  to  remove  the  assignee  in 
bankruptcy,  on  the  ground  of  bad  faith  and  mismanagement 
in  his  trust,  and  apphes  to  this  court  to  remove  the  order 
denying  his  apphcation  in  the  form  of  the  express  decision 
and  opinion  of  the  register  in  bankruptcy,  and  of  tlie  district 
judge,  upon  the  proofs  herein,  that  the  assignee  would  have 
been  derelict  in  his  duty  if  he  had  not  done  substantially 
what  he  did. 

Had  it  been  possible  for  the  assignee  to  obtain  these 
opinions  in  advance  upon  these  same  proofs,  counsel  would 
hardly  have  presumed  to  say  that  the  assignee  was  guilty  of 
official  misconduct  calling  for  his  removal  because  he  acted 
in  accordance  with  those  opinions.  And  yet  the  court  is 
asked  to  condemn  him  as  guilty  of  official  misconduct  for 
doing  what  both  the  register  and  the  district  judge  approve 
As  both  of  those  had  all  the  proofs  before  them  which  are 
before  me,  the  claim  on  this  appeal  that  those  proofs  show 
wilful  misconduct  comes  very  little  short  of  an  attack  upon 
the  integritity  of  the  tribunals  by  whom  the  proofs  were 
deemed  to  justify  the  assignee.  Certainly  I  ought  not  to 
impute  wilful  misconduct  and  bad  faith  to  the  assignee  be- 
cause he  drew  from  the  circumstances  before  him  the  con- 
clusions which  the  register  and  district  judge  approve. 

The  question  here  is  not  whether  in  fact  there  was 
illegality  in  the  mortgages,  the  foreclosure  of  which  the 
assignee  resisted,  but  whether  such  resistance  was  fraudulent, 
malicious  or  from  unjust  motive,  and  not  in  good  faith  for 
the  benefit  of  the  creditors.  However,  I  might  conclude, 
that  upon  the  whole  case  the  mortgages  were  valid ;  that 
the  holders  liad  a  right  to  an  early  foreclosure,  and  that 
delay,  while  the  rents,  if  any,  passed  into  the  hands  of  the 
assignee,  operates  prejudicially  to  the  holders  of  the  mort- 
gage. This  would  come  far  short  of  holding  that  under 
the  circumstances  which  under  the  advice  of  counsel  were 
deemed  suspicious — circumstances  which  the  register  and 
district    judge  have  declared  suspicious — the  assignee  acuJ 
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on  the  suspicion  and  sought  to  bring  the  inquiry  into  the 
proper  court  for  investigation.  But  it  is  not  true  that  luid 
the  rnorturaijoes  seen  fit  to  assert  tiieir  rights  in  the  mode 
which  was  most  appropriate,  any  injustice  would  have  been 
done  to  them,  nor  woidd  unnecessary  delay  have  been  per- 
mitted to  occur  to  ther  prejudice. 

The  purpose  and  design  of  the  bankrupt  law  is  to  bring 
the  property  of  the  bankrupt  into  the  bankrupt  court  for  ad- 
ministration ;  and  that  court  is  furnished  with  all  needful 
power  to  liquidate  and  settle  all  liens  threon ;  and  where 
there  are  adverse  claims  which  it  is  not  appropriate  or  proper 
to  litigate  by  summary  inquiry  and  order,  provision  is  made 
by  giving  jurisdiction  to  the  district  coui't,  concurrently  with 
the  circuit  court,  for  that  purpose.  It  is  true,  that  state 
courts  have  jurisdiction  to  entertain  bills  for  the  foreclosure 
of  mortgages  upon  the  real  estate  of  a  bankrupt,  and  may 
no  doubt  properly  exercise  that  jurisdiction,  if  no  objection 
is  made.  Special  circumstances  may  sometimes  exist  in 
which  there  is  no  reason  for  objection  by  the  assignee,  as, 
for  example,  when  the  mortgaged  premises  are  confessedly 
of  less  value  than  the  mortgaged  debt  [In  re  Iron  Monntaitis 
Company,  Northern  District  of  New  Yorli  January,  ^S'^^)? 
and  where  a  foreclosure  is  pending  and  the  proceedings  are 
nearly  completed  at  the  time  pi"oceedings  in  bankruptcy  are 
commenced,  it  may  sometimes  be  convenient  and  economical 
to  suffer  the  validity  of  the  mortgage  and  the  amount  due  to 
be  settled  in  the  state  court ;  and,  even  then,  whether  to 
permit  a  sale  by  the  decree  of  the  state  court  or  not,  will  be 
in  the  discretion  of  the  coui't  in  banlsruptcy.  In  general 
mortgagees  should  not  be  permitted  to  pursue  the  estate  of 
tiie  bankrupt  in  the  state  court,  but  should  come  to  the  trib- 
unal which  under  federal  laws  is  charged  with  its  administra- 
tion. No  injustice  can  residt  from  tins.  If  there  be  no  doubt 
whether  the  mortgagcnl  premises  are  adequate  security  for 
the  payment  of  the  debt  and  interests  (when  finally  adjudged 
due  upon  a  valid  mortgage)  the  court  \\:H  recognize  the  prior 
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lien  of  the  mortgage  upon  the  lajid  and  the  equitable  right 
of  the  mortgagee  to  have  the  rents  separated  from  the  genei-al 
estate  of  the  bankrupt,  by  a  receiversliip  or  otherwise,  and 
not  permit  them  to  be  applied  to  the  payment  of  other  debts 
or  even  to  the  expenses  of  the  assignee  or  his  fees,  and  on 
the  obvious  ground  that  he  is  only  entitled  to  the  interest 
which  the  bankrupt,  has  in  the  premises.  Nor  will  any  delay 
be  permitted  without  just  reference  to  tht  interest  of  all  who 
are  concerned,  the  mortsjasrees  as  well  as  other  creditors. 

Nor  do  I  think  it  doubtful  that  where  no  just  cause  tor 
questioning  the  validity  of  the  mortgage  exists  the  courts  in 
bankruptcy  would  entertain  the  summary  petition  of  a  mort- 
gagee for  the  sale  of  the  mortgaged  premises,  and  direct  the 
assignee  to  make  the  sale  either  free  of  all  liens  or  subject  to 
the  mortgages,  as  might  be  deemed  judicious*  Nor  if  the 
assignee  disputed  the  validity  of  the  mortgage  is  it  doubtful 
that  under  the  jurisdiction  declared  in  the  second  section  ol 
the  bankrupt  law,  the  mortgagee  may  proceed  by  bill  in  either 
district  or  circuit  court. 

It  is,  therefore,  an  error  to  insist  that  the  mortgagee,  if  not 
permitted  to  proceed  in  the  state  court,  is  remediless,  or  that 
he  must  await  the  pleasure  of  the  assignee  and  sutler  him  to 
collect  the  rents  and  interest  of  the  mortgaged  prciTiises, 
leaving  the  interest  unpaid.  I  can  see,  I  think,  that  it  is 
eitlier  misapprehension  on  this  subject  or  a  disregard  of  these 
views  that  led  the  mortgagee  in  this  case  into  the  state  coi.  t 
after  the  bankruptcy  and  after  the  appointment  of  an  assignee, 
and  that  the  resistance  to  any  withdrawal  of  the  administra- 
tion from  the  bankruptcy  court,  the  proper  tribunal,  has 
resulted  in  bitter  personal  feeling,  in  great  and  unnecessary 
delay  and  in  large  expenses  and  possible  loss,  which  might 
have  been  easily  avoided. 

It  further  appears  that  pending  the  controversy  the  pet- 
itioner for  the  review  has  become  the  sole  creditor  of  the 
bankrupt  (other  than  two  paid  mortgages  of  the  premises  in 
question),  and  that  no  other   property   of   the   bankrupt  has 
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come  to  the  assignee,  except  the  mortgaged  premises.  The 
bankrupt  united  in  the  petition  for  the  substitution  of  an 
assignee,  to  be  named  by  tlie  petitioner  as  snch  sole  creditor. 
The  assignee,  by  his  counsel,  in  the  argument  of  this  review, 
declared  his  entire  assent  to  such  charge.  There  is,  there- 
fore, no  reason  why  the  prayer  of  the  petitioner  to  that  extent 
should  not  be  granted,  the  present  assignee  having  allowed 
the  use  of  any  moneys  collected,  his  first  and  reasonable  dis- 
bursements, and  his  commission  for  the  moneys  received  and 
paid,  or  to  be  paid.  But  it  would  not  be  just  or  reasonable 
to  allow  him,  as  was  suggested  on  tlie  argument,  com- 
missions based  upon  the  speculative  idea  tiiat,  possibly  if 
continued  in  office  and  permitted  for  the  mere  purpose  of 
earning  commissions  to  litigate  the  validity  of  the  mortgages 
against  the  will  of  all  who  are  interested  in  that  question,  he 
might  establish  their  invalidity. 

The  bankrupt  law  was  not  enacted  for  the  purpose  of 
enabling  assignees  to  earn  fees  by  uunecessaiy  litigation, 
when  no  interest  of  the  parties  to  be  affected  thereby  requires 
it,  and  where,  on  the  contrary,  every  beneficial  interest  in- 
volved therein  forbids  it.  Had  it,  therefore,  appeared  that, 
upon  the  conceded  fact,  that  there  are  no  general  creditors 
but  the  petitioner,  and  therefore,  no  interest  is  to  be  served 
by  further  contest  respecting  the  mortgages  (the  bankrupt 
himself  uniting  in  the  jietition),  the  district  coiu't  had  refused 
to  substitute  such  other  assignee,  there  might  have  been 
reason  for  asking  the  court  to  review  the  decision.  But  it 
appears  by  the  decision  of  the  district  judge  that  the  pet- 
itioner, declined  to  take  such  substitution  unless  it  proceeded 
upon  other  grounds,  and  this  also  was  conceded  on  the  argu- 
ment in  this  court.  This  however,  does  not  appear  by  the 
order  which  was  made,  and  which  is  under  review.  It 
ought,  I  think,  to  have  been  made  a  part  of  the  order,  but 
it  should  stand  on  the  record  on  adjudication  that  the  pet- 
tioner  was  not  entitled,  upon  conceded  facts,  to  have  any  part 
of  the  relief  sought.     The  mere  fact  that  the  petitioner,  under 
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the  advice  of  his  counsel,  thought  himself  entitled  to  a  removal 
of  assignee  on  the  other  ground,  probably  ought  not  to  de- 
prive him  of  the  opportunity  to  bring  the  matter  to  a  close 
without  further  litigation. 

Let  an  order  be  made  that  the  assignee  carry  the  estate 
of  the  bankrupt  to  such  assignee  as  the  petitioner  and  the 
bankrupt  may  name  ;  or  if  they  do  not  agree,  to  refer  it  to 
register  Winslow,  to  receive  the  nomination  of  the  petitioner, 
and  if  he  approve  of  such  nomination,  then  to  the  assignee 
60  approved,  but  reserving  to  the  present  assignee  all  moneys 
collected  by  hira,  until  his  just  allowance  for  his  expenses  and 
for  his  commissions  thereon  shall  be  settled  in  such  mana3r 
as  the  district  court  may  direct. 
Vol.  XLIIL  17 
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SUPREME  COURT. 
James  Campbell,  ct  ah,  agt.  Elizabeth  F.  Ekvixg,  et  al. 

A  widow  who  elects  to  take  and  accepts  a  {jross  sum  from  surplus  moneys  paid 
into  coart  uiiUera  judgment  of  foreclosure,  in  lieu  of  her  dower  right,  is  entiiled 
to  the  full  Bum  accepted,  free  from  any  costs  or  commissions  on  a  reference 
m  obtaining  it. 

Special  Term,  Chanibers,  New   York,  Mai)  28,  1872. 

This  was  a  motion  to  confirm  a  referee's  re2:)ort,  upon  an 
application  for  surplus  moneys  arising  from  a  sale  under  a 
judgment  of  foreclosure. 

Tliere  were  but  two  claimants,  the  widow  and  the  heirs  of 
the  owner  of  the  equity  of  redemption. 

The  widow  elected  to  accept  a  gross  sum  in  satisfaction 
of  her  dower  right,  which  was  computed  by  the  referee  upon 
the  amount  paid  into  court,  by  the  referee  under  whose  direc- 
tion the  sale  was  made,  and  the  amount  so  found  due  was 
directed  to  be  paid  to  her,  free  of  all  charges,  costs,  &c. 

The  motion  was  opposed  upon  the  groimd  that  the  widow's 
share  was  charegable  pro  rata,  with  the  legul  commissions  and 
charges  of  the  city  chamberlain  for  receiving  and  paying  out 
said  moneys,  and  with  the  referee's  fees  and  the  costs  of  pro- 
ceedings upon  this  application,  and  that  the  same  should  be 
deducted  from  the  amount  so  reported  due  her. 

Wakeman  &  Latting,  for  ividow. 

RiciiD.  L.  H.  Finch,  for  guardian,  ad  litem,  and  others. 

The  court,  (Leonard,  J.)  held,  that  the  widow's  dower 
right  was  not  chargeable  with  these  sums,  and  tliat  there 
could  be  no  reduction  for  the  same  from  the  amount  so 
reported  due  her,  and  granted  the  motion,  to  confirm  the 
report. 
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-  Robert  Younghanse  agt.   Adam  Fingar. 

The  defendant  appealed  from  a  judgment  ot  a  justice  of  the  peace,  rendered  against 
him  for  $95  damages  and  $5  costs,  to  the  county  court,  and  he  in  his  notice  of 
appeal  stated  that  '•  the  judgraeut  should  have  been  more  favorable  to  him  in  this 
particular,  to  wit:  Thai  said  judgment  should  not  have  been  for  more  than  %'lix, 
damages  besides  costs."  The  plaintiff  did  not  serve  rfny  order  to  modify  the 
judgment  of  the  justice. 

The  plaintiff"  obtained  a  verdict  in  the  county  court  for  $49  damages.  The  county 
court  held  and  ordered  that  the  plaintitf  should  recover  costs  in  such  court.  The 
defendant  appealed  to  this  court,  from  such  order  of  the  county  court,  and  this 
court  affirmed  the  order. 

The  defendant  thereupon  appealed  from  the  last  mentioned  order,  to  the  court  of  ap- 
peaLi :  That  court  held  ««.aRt)«o?«^y  (by  a  written  opinion)  that  the  order  was 
erroneous,  and  that  the  defendant  was  entitled  to  costs  in  the  county  court;  for 
the  reason  that  the  plaintitf  did  not  serve  an  offer  to  modify  the  judgment  of  tlie 
justice.  But  dismissed  t/ie  appeal  on  the  ground  that  such  order  was  not  ap- 
pealable. 

On  a  motion  thereafter  by  the  defendant,  Rt  general  term  of  this  court,  for  a  re- 
argument  therein,  whether  the  plaintiff  or  the  defendant  was  entitled  ro  costs,  iu 
the  county  court: 

Tiled,  that  it  would  be  disrespectful  to  the  court  of  appeals  to  disregard  the 
opini  .)n  of  that  court,  on  the  ground  that  such  opinion  is  not  absolutely  controlling, 
because-  that  court  dismissed  the  defendant's  appeal  there.  It  was  undoubtedly 
delivered  with  a  view  of  patting  at  rest  the  question  as  to  which  party  should  re- 
cover costs  in  the  county  court  in  cases  like  this,  as  the  decisions  of  this  court 
have  been  conflicting  in  different  districts  on  the  question  : 

Held,  also,  tiiat  in  accordance  with  the  opinion  of  the  court  of  appeals,  a  re-ar- 
gument of  the  question,  be  granted,  and  that  tlie  defendant  is  entitled  to  costs  ia 
the  county  court,  and  that  the  order  of  the  county  court  allowing  costs  to  the 
plaintiff,  be  revened,  and  that  the  defendant  have  a  judgment  for  costs  iu  that 
court,  &c. 

Fourth  Department^  Albany  General  Term. 
Argued  March  8,  1872. 

Deckled,!  Elmira  General  Term,  May,   1872. 
Before  Miller,  P.  J.,  Potter  and  Balcom,  JJ. 
The  plaintiff  recovered  a  judgment  before  a  justice  of  the 
peace  for  $95  damages  and   S5   costs.     Tlie  delendant   ap- 
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peaU'd  from  tlie  judgment  to  the  Culumbia  county  court, 
uud  the  following  clause  was  in  his  notice  ot  appeal,  to  wit: 
"  The  appellant  claims  tlie  said  judgment  siiould  have  been 
more  favorable  to  him  in  this  particular,  to  wit :  That  said 
judgment  should  not  have  been  for  more  tlian  $25  damages, 
besides  costs." 

The  plaintiff  had  a  verdict  in  the  county  court  for  S49 
damages;  and  that  court  held  and  ordered  that  tlie  plaintiff 
should  recover  costs  in  such'  court.  The  defendant  appealed 
to  this  court  h'om  the  order  of  the  county  court,  allowing  the 
plaintiff  to  recover  costs.  This  court  affirmed  such  order, 
allowing  the  plaintiff  to  recover  costs. 

The  defendant  appealed  from  such  oi"der  of  this  court  to 
the  court  of  appeals.  That  court  held  unanimously,  that 
the  order  was  erroneous,  and  that  the  defendant  was  entitled 
to  costs  in  the  county  court ;  for  the  reason  that  the  plain- 
tiff did  not  serve  any  offer  to  modify  the  judgment  of  the 
justice  of.  the  peace.  But  the  court  of  appeals  dismissed 
the  appeal  on  the  ground  that  such  order  was  not  appealable, 
to  wit ;  that  no  appeal  from  the  order  could  be  taken  to  the 
court  of  appeals. 

The  defendant  now  moves  for  a  re-argument  in  this  court 
ot  the  question,  whether  the  plaintiff  or  the  defendant  was 
entitled  to  costs  in  the  county  court. 

R.  E.  Andeews,  for  plaintij^. 
■Beale  &  Benton,  for  defendant. 

By  tlie  court,  Balcom,  J. — The  opinion  of  Peckiiam,  J"., 
in  the  court  of'  appeals,  shows  that  all  the  judges  of  that 
court  were  of  the  opinion  that  the  defendant  and  not  the 
plaintiff  was  entitled  to  costs  of  the  action  in  the  county 
court.  That  opinion  is  in  accordance  with  the  decisions  of 
this  court  in  Fox  agt.  Xelhs,  (25  Hon-.,  147)  ;  Myers  agt. 
White,  (37  How.,  393);  Beed  agt.  3Ioore,  (31  IIoiv.,  264); 
Loomis  agt.  Ilighce,  (29  How.,  232). 
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We  would  be  disrespectful  to  the  court  of  appeals  if  we 
should  disregard  the  opinion  of  that  court  in  this  case,  on  the 
ground  that  such  opinion  is  not  absolutely  controlling  because 
that  court  dismissed  the  defendant's  appeal  there.  It  is.  true 
the  opinion  of  that  court,  as  to  which  of  the  parties  should 
have  recovered  costs  in  the  county  court,  was  not  necessary 
to  the  decision  made,  which  was  mei'ely  one  dismissing  the 
appeah  But  it  was,  undoubtedly,  delivered  with  the  view 
of  putting  to  rest  the  question  as  to  which  party  should 
recover  costs  in  the  county  court  in  cases  like  this.  And  I 
think,  it  was  proper  for  the  court  of  appeals  to  put  forth  the 
unanimous  opinion  of  the  judges  in  this  case,  on  the  question 
of  costs  in  the  county  court ;  for  the  reason  that  the  de- 
cisions of  this  court  have  been  conflictiiJ<>-  in  diiferent  districts 
on  the  question.  I  hope  my  views,  as  to  the  propiiety  of 
the  court  of  appeals  unnecessarily  expressing  their  opinion 
on  a  question  in  the  case  are  the  same  they  would  be,  if  the 
opinion  of  that  court  had  been  adverse  to  the  opinions  here- 
tofore delivered  by  me  at  general  terms  of  this  court  in  the 
sixth  judicial  district,  instead  of  being  in  harmony  with 
them. 

It  is  true,  that  the  question  as  to  which  party  to  this  action 
should  recover  costs  in  the  county  court,  arose  since  the 
section  of  the  Code  aiiectiiig  the  question  was  last  amended; 
and  that  the  court  of  appeals  did  not  notice  the  fact  in  their 
0[»inion,  that  such  section  hcul  been  amended  since  nearly  all 
of  the  decisions  of  this  court  un  the  aioresaid  (question  were 
made.  liiit  the  court  of  appeals  decided  such  question  as 
that  section  of  the  Code  now  is ;  and  we  sliould  presume 
that  tiie  judges  of  that  court  were  aware  of  all  the  amend- 
ments tliat  had  been  made  to  that  section. 

The  opinion  of  the  court  of  appeals  in  the  case  is  in  full 
accord  with  my  own  judgment,  and  I  think,  we  ought  to 
be  governed  by  it,  although  we  might  disregard  it  if  we 
deemed  it  our  duty  so  to  do. 

For  these  reasons,  I  am  of  opinion,  that  we  should  grant  a 
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re-;irguinont  of  the  question  in  this  cjise,  tis  to  which  party 
was  entitled  to  costs  in  the  county  court;  and  iiold  that  the 
defendant  was  entitled  to  costs  in  tliat  court ;  and  reverse  the 
order  of  that  court,  allowing  costs  to  tiie  plaintiff,  and  direct 
that  the  defendant  have  a  judgment  for  costs  in  that  court; 
and  make  an  order  that  the  plaintiff  restore  to  the  defendant 
all  costs  in  that  court  the  latter  has  paid  to  the  former,  with 
interest  thereon. 

Potter,  J.,  delivered  an  opinion  in  which  he  arrived  at 
the  same  conclusion  above  stated  by  Justice  Balcom. 
Re-argument  ordered. 
MuLLix,  P.  J.,  concurring. 

Note. — It  was  midonbtedly  a  Inck-shot  to  the  defendant  in  iliis  case,  that  the 
court  of  appeals  were  unanimous  in  their  opinion  allowing  him  cosita.  Had  they 
been  divided,  say,  abont  4  to  3  on  the  qnestion,  we  should  probably  never  liave 
heard  of  a  motion  for  a  re  artrument  in  the  supreme  conrt  on  the  subject.  For  it  is 
not  likely  the  court  of  appeals  would  have  written  an  ojnnion  at  all  in  that  event, 
and  if  they  had,  it  is  not  probable  the  defendant  would  have  felt  much  confidence 
in  fonndiny  his  motion  upon  it.  Because,  confessedly,  as  tlie  conrt  of  appeals  had 
no  jurisdiction  to  review  the  merits  of  the  case,  their  opinion  given,  with  a  view  of 
'puttiiig  the  question  at  rest,  must  have  rested  on  the  moral  poirer  of  their  unanimous 
opinion  on  the  subject,  which  would  have  been  weakened  accordintrly,  if  there  had 
i>een  a  divi.sion  of  the  conrt. 

If  the  court  of  appeals  intend  to  carry  out  the  plan  of  reviewing  the  merits  of 
every  apfieal  in  cases  arising  in  justice's  courts,  which  comes  before  them  on  a  mo- 
tion xo  dismiss  the  appeal,  and  tiius  settling  the  vexed  questions  which  arise  and 
trouble  the  supreme  court,  by  what  may  be  called  a  moyal  corrective,  it  will  un- 
doubreilly  be  necessary  for  them  to  be  unanimous  in  their  views  in  or<ier  to  give 
tull  and  proper  weight  to  their  opinions.  The  justices  of  the  supreme  and  other  in- 
ferior courts  will  unquestionably  feel  giejitly  relieved  to  have  these  matters  settled 
by  the  court  of  last  resort.  Besides,  it  can  be  so  qiuetiy  and  easilv  done  by  the 
latter  court — there  being  no  argument  of  counsel  to  bother  them  on  the  merifs  upon 
a  motion  to  dismiss  an  appeal,  they  will  the  more  likely  come  to  an  unanimons 
opinion.  But  they  should  provide  some  way  of  getting  these  opinions  expediiionslv 
before  the  profession  and  the  judges  of  the  inferior  courts,  and  perhaps  one  mode 
of  doing  this  would  be,  that  it  would  be  proper  to  interdict  the  directions  iziven  to 
their  reporter  that  when  he  makes  a  copy  of  an  opinion  of  that  court,  to  leave  oit 
"  but  not  for  pnblication."  This  would,  with  the  aid  of  the  consiimtion.  give  libe-t  v 
to  other  repoi-ters  to  jnildish  them  much  more  fjcquent  than  they  would  appear  in 
the  regular  series.     Rep. 
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In  the  matier  of  the  Town  of  Gorhaui. 


ONTARIO  COUNTY  COURT. 

In  the  matter  of  the  petition  of  certain  taxpayei-s  of  the 
Tow^N  OB'  GoRHAM  to  bond  said  town  in  the  sum  of 
$50,000  in  aid  of  the  Geneva  and  Southwestern  Railway 
Company. 

A  petiiwn  (under  the  laws  of  1871)  of  the  taxpayers  of  a  town,  presented  to  the 
couaiy  judge  fur  the  purpose  of  hoioding  Un  tomi,  tor  rHilroad  pur[X)ses,  is  palpably 
defective,  where  it  omits  to  sttite  tiiat  the  railroad  company  is  a  coijjoratio/i  in 
tkit  state. 

Wliere  the  petition  contains  a  condition  as  follows  :  "If  the  eaid  The  Geneva  and. 
Southwestern  Kailway  Company  accept  the  subscripnoii  to  its  stock  and  pay- 
ment therefor  by  the  bonds  or  proceeds  as  authorized  bj'  this  petition,  they  thereby 
forfeit  alj  riglit,  and  hereby  agree  to  make  no  cl.iim  to  any  bonds  of  said  town  of 
Gorluim,  or  the  proceeds  theieof  by  virtue  of  a  certain  other  petition  of  tlie  tax- 
payers of  the  said  town,  to  issue  the  bonds  of  said  town  for  a  like  amount  and 
purp(M<e,  which  petition  was  filed  with  the  county  judge  of  Outario  county, 
October  28,  A.D.  1871": 

Setd,  that  it  is  not  to  be  presumed  that  the  petitioners  would  have  given  their  con- 
sent to  b<uid  the  town  in  this  proceeding  for  $50,000,  if  tliey  had  understood 
they  were  [xj^'^rless  to  prevent  the  company  troui  accepting  the  bonds,  or  the 
proceeds  thereof  fur  $50,000  more,  in  case  the  company  is  successful  in  that  pro- 
ceedini"  which  is  now  in  process  of  review.  Yet  such  is  tlie  fact;  an<i  if  both 
pioceedinge  are  successful,  the  town  may  be  bonded  for  $100,000,  in  spite  of  the 
petitioners.     This  coudiiion  is  also  fatally  defective  to  eaid  petition. 

Maif,   1S72. 

Proceedings,  before  county  judge  of  Ontario  county,  in 
the  above  matter. 

Wm.  H.  Smith,  C.  J.— On  the  15th  day  of  April,  1872, 
a  petition  was  presented  to  mo,  as  county  judge,  in  the 
above  matter,  upon  which  an  order  was  made  in  pursuance 
of  tlie  requirement  of  the  provisions  of  chapter  925,  of  the 
session  laws  of  1871,  to  take  the  proofs  of  tiie  facts  set  forth 
in  the  petition  on  the  2d  day  of  May,  instant. 
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On  the  sjiiil  'Jd  day  of  May,  Hon.  E.  B.  Pottle  and  A. 
McDonald,  Esq.,  appeared  as  counsel  for  the  petitioners, 
and  lion.  II.  L.  Conistock,  appeared  as  counsel  fur  contest- 
ants, ^Mason  Reed,  Addison  Stearns  and  Charles  Middaugh. 
The  evidence  closed  on  the  11th  day  of  May,  instant,  and 
on  the  same  day  was  submitted  to  me,  together  with  objec- 
tions raised  by  contestant's  counsel  for  decision. 

The  conclusion  to  which  I  have  arrived,  renders  it  un- 
necessjiry  for  me  to  determine  whether  the  consent  of  a 
majority  of  the  taxpayers  of  said  town  has  been  obtained, 
for  the  reason  that  two  of  tlie  objections  raised  at  the  thres- 
hold of  tlie  proceedings,  are,  in  my  judgment,  fatal  to  the 
petitioners.     Those  objections  are  as  follows  : 

1st.  The  petition  does  not  state  that  the  Geneva  and 
Southwestern  Railway  Company  is  a  corporation  in  this 
state. 

2d.  The  petition  contains  a  condition  which  renders  the 
petition  void. 

To  understand  the  foi'ce  of  these  objections,  it  will  be 
necessary  to  refer  to  tlie  petition  addressed  to  the  county 
judge.     Tlie  language  of  the  petition  is  as  follows  : 

''  The  undersigned  respectfully  represent  that  they  are  a 
majority  of  the  taxpayers  of  the  town  of  Gorham,in  the  county 
of  Ontario,  who  are  taxed  for  property  (not  including  those 
taxed  for  dogs,  or  highway-tax  only),  upon  tlie  last  preced- 
ing tax  list  of  said  town  of  Gorhain ;  that  they  are  assessed 
and  taxed  for,  or  represent  a  majority  of  the  taxable  property 
upon  said  tax  list,  and  that  they  desire  tlie  said  town  of 
Gorham  shall  create  and  issue  its  bonds  to  the  amount  of 
fifty  thousand  dollars,  and  invest  the  same,  or  the  })roceeds 
;thereof,  in  the  stock  of  the  Geneva  and  Southwestern  Railway 
Company." 

The  condition  of  this  petition  is — If  the  said  ''  The  Geneva 
and  Southwestern  Railway  Company"  accept  the  subscription 
to  its  stock  and  payment  therefor  by  the  bonds  or  proceeds 
as  authorized  by  this  petition,  they  thereby  forfeit  all  right 
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and  hereby  agree  to  make  no  claim  to  any  bonds  of  said 
town  ot"  Gorham,  or  the  proceeds  thereof,  by  virtue  of  a 
certain  other  petition  ol  the  taxpayers  of  tlie  said  town,  to 
issue  the  bonds  of  said  town  for  a  lil^e  amount  and  purpose, 
which  petition  was  filed  with  the  county  judge  of  Ontario 
county,  October  2S,  A.D.  1871.  This  petition  is  made 
under  and  in  pursuance  of  chapter  925  of  the  laws  of  1S71, 
and  all  acts  of  which  it  is  amendatory. 

The  language  of  section  1,  of  the  statute  above  referred 
to,  so  far  as  it  relates  to  what  must  be  set  forth  in  the  pet- 
ition, is  as  follows : 

"  Whenever  a  majority  of  the  taxpayers  of  any  municipal 
corporation  in  this  state  who  are  taxed  or  assessed  for  prop- 
erty, not  including  those  taxed  for  dogs,  or  liighway  tax  only, 
upon  the  last  preceding  assessment  roll  or  tax  list  of  said  cor- 
poration, and  who  are  assessed  or  taxed,  or  represent  a 
majority  of  the  taxable  property  upon  said  last  assessment 
roll  or  tax  list,  shall  make  application  to  the  county  judge 
of  the  county  in  which  such  municipal  corporation  is  situate, 
by  petition,  verified  by  one  of  the  petitioners,  setting  forth 
that  tiu'V  are  such  .majority  of  taxpayers,  and  are  taxed  or 
assessed  for,  or  represent  such  a  majority  of  taxable  property, 
and  that  tliey  desire  that  such  nmnicipal  corporation  shall 
create  and  issue  its  bonds  to  an  amount  named  in  such  pet- 
ition, and  invest  the  same,  or  the  proceeds  thereof,  in  the 
stock  or  bonds  (as  said  petition  may  direct)  of  such  railroad 
company  in  this  state,  as  may  be  named  in  said  petition,  it 
shall  be  the  duty  of  the  said  county  judge  to  order,"  &c. 

The  language  of  said  section,  so  far  as  it  relates  to  the  con- 
ditions which  the  petition  may  contaiii,  is  as  follows  : 

"  The  petition  authorized  by  tfiis  section,  may  be  absolute 
or  conditional;  and  if  the  same  be  conditional,  the  acceptance 
of  a  subscription  founded  on  such  petition,  shall  bind  the  rail- 
road company  accepting  the  same  to  the  observance  of  the 
condition  or  conditions  specified  in  such  petition  ;  provided, 
however,  that  non-compliance  with  any  condition  inserted  in 
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such  ])('titioii   shall   not  in   any  manner  invalidate  tiie  bonds 
created  and  issued  in  pursuance  of  such  petition." 

Tiie  above  objections  will  be  examined  in  their  order. 

1st.  It  will  be  seen  that  ''  The  Geneva  and  Southwestern 
Railway  Company"  is  not  set  forth  in  the  petition  as  being  a 
corporation  in  this  state.  It  nowhere  appears  in  the  petition 
that  it  is  in  this  state  ;  indeed,  its  locality  is  not  stated  at 
all.  Courts  cannot  take  judicial  notice  of  the  location  of 
corporations,  unless  the  same  is  at  least  alleged.  It  cannot 
be  2)resumed  that  the  "■  Geneva  and  Southwestern  Railway 
Company"  is  a  corporation  in  this  state,  by  the  mere  naming 
the  company. 

It  is  a  well  settled  principle  that  in  actions  at  law  wliere 
the  complaint  sets  forth  the  name  of  the  corporation  and 
describes  it  as  a  corporation  in  this  state,  duly  organized  un- 
der the  laws  tliereof,  that,  however  truthful  this  allegation 
and  description  may  be,  yet  if  the  answer  denies  it,  however 
false  that  aijswer  may  be,  the  court  cannot  take  judicial  notice 
of  the  existence  of  the  corporation. 

In  such  case,  the  popularly  well  known  corporation,  known 
as  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, cannot,  in  an  action  at  law,  be  presumed  by  the  court 
to  be  a  corporation  in  this  state  ;  in  other  words,  the  courts 
cannot,  in  such,  case,  take  judicial  notice  of  its  existence.  I 
do  not  understand  this  proposition  was  disputed  on  the 
argument,  but  it  was  contended  by  petitioners'  counsel  that 
if  the  petition  alleged  a  railroad  corporation  which  is  in  fact 
in  this  state,  though  not  so  stated  in  the  petition,  it  is  suffi- 
cient, and  that  fact  could  be  proved  aliunde  the  petition. 

It  must  be  remembered  that  this  statute  is  in  derogation 
of  the  common  law,  and  therefore,  murt  be  strictly  construed, 
as  the  courts  have  li'equently  held.  If  it  would  seem  hyper- 
critical to  hold,  even  under  the  rule  of  strict  construction, 
that  the  petition  is  invalid,  because  it  does  not  set  forth  a 
corporation  in  this  state,  in  terms.  Yet,  by  another  rule  of 
construction,  prevailing  in  criminal  cases,  which  in  principle 
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IS  applicable  iiere,  the  corporation  must  be  set  forth  in  the 
pent  ion  as  bein;?  in  this  state,  because  it  is,  at  least  in  the 
enacting  clause,  provided  that  such  company  shall  be  a  rail- 
road company  in  tliis  state.  By  this  proviso,  so  to  tpeak, 
no  company  othei*  than  a  railroad  company  in  this  state,  can 
receive  the  benefit  of  this  act. 

It  is  a  well  settled  principle  that — "  Where  the  proviso 
adds  a  qualification  to  tlie  enactment,  so  as  to  bring  a  case 
within  it,  which,  but  for  the  proviso,  w^ould  be  without  the 
statute,  the  indictment  must  show,  the  case  to  be  within  the 
proviso"  {.WJiarton^s  American  Criminal  Law,  %  379,  and 
cases  cited. 

But  it  is  enough  for  me  to  say,  that  this  question  has 
been  decided  in  the  tliird  judicial  department,  in  the  case  of 
The  FeojjJc  ex  rel.  Hoag  agt.  Feck,  4  Lansing,  532). 

In  this  case,  the  petition  sets  forth  that  tlie  railroad  com- 
pany named,  is  "  a  railroad  company  in  this  state,"  (New 
York.)  His  Honor  Judge  Daniels,  who  writes  the  opinion 
of  the  court,  says : 

"The  statutes  relating  to  these  proceedings  certainly  con- 
template that  tlie  railroad  company  shall  be  incorporated 
before  they  can  be  lawfully  taken  ;  but  they  contain 
nothing  requiring  tliat  to  be  proved  as  a  fact  before  the 
county  judge,  or  to  be  stated  with  any  special  particularity 
in  the  petition.  What  they  require  is,  thut  it  should  be  a 
railroad  company  within  this  state,  and  be  named  in  the 
petition.  And  that  was  complied  with  in  this  case.  It 
could  not  be  a  railroad  company  in  this  state,  unless  it  was 
incorporated  under  its  laws.  And  the  statement  of  what 
the  statute,  requires  the  petition  to  contain  is  necessai-ily  an 
averment  that  the  company  has  been  so  incorporated," 

It  will  thus  be  seen  that  the  statement  in  the  petition  that 
the  couipany  is  a  corponition  in  this  state,  is  etpiivalent  to 
alleging  its  due  organization  under  the  laws  of  this  state,  be- 
cause, it  cannot,  under  our  statute,  be  a  corporation  in  this 
state,  unless  it  is  duly  organi/x'd.     And  the  court  says,  the 
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statute  roquiros  the  petition  to  contain  this  statement.  The 
petition  before  me,  therefore,  is  invalid,  for  tfie  reason  of  the 
omission  of  such  statement. 

If  there  can  be  any  doubt  as  to  the  requirement  of  said 
section,  that  this  averment  must  be  set  forth  in  the  petition, 
it  would  not  become  me  to  ignore  the  plain  lauguage  of  the 
court  above  stated. 

Tiie  petitioners'  counsel,  Mr,  Pottle,  conceded  on  the  argu- 
ment, it  was  not  a  clear  question,  but 'was  wilHng  to  take  the 
responsibility  of  a  decision  in  favor  of  the  petitioners.  To 
thuj.  decide,  even  though  there  might  be  doubt  as  to  the 
construction  which  I  have  given  to  said  section,  would  be  an 
act  of  injustice  towards  the  contestants  whose  propeity  is 
sought  to  be  aflected  without  their  consent,  thereby  casting 
the  burden  of  the  labor  and  expense  upon  them  to  review 
the  proceeding.  In  such  case  the  burden  should  be  placed 
on  those  who  seek  the  aid. 

2d.  Whatever  doubt  there  may  be  as  to  the  validity  of  the 
first  objection,  there  can  be  none  as  to  the  second,  by  reason 
of  the  condition  contained  in  the  petition. 

It  will  be  seen  by  reference  to  the  petition  and  condition 
above,  that  said  condition  in  no  way  eflects  the  bonding 
sought  in  this  proceeding.  So  far  as  this  proceeding  is  con- 
cerned, the  petition  is  absolute. 

The  condition  is  simply,  that  the  company,  in  case  bonds 
are  issued  by  virtue  of  tliis  proceeding  and  accepted  by  the 
company,  they  thereby  forfeit  all  right  and  agree  to  make  no 
claim  to  tlie  bonds  in  the  first  proceeding.  No  condition 
that  bonds  shall  not  be  issued  in  this  proceeding.  No  con- 
dition that  the  company  sl)all  not  accept  the  bonds  or  the 
proceeds  thereof  in  this  proceeding.  If  bonds  were  issued 
by  virtue  of  this  proceeding,  no  one  supposes  the  company 
would  relinquish  their  claim  to  them  or  the  proceeds  thereof. 
That  is  the  end  sought  by  the  proceeding. 

The  pet'tioners  have  given  their  consent  to  aid  the  com- 
pany in  this  way,  with   the  understanding  that  the  town  is 
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not  to  be  saddled  with  a  debt  of  $50,000  by  virtue  of  the 
previous  proceeding. 

Is  it  to  be  presumed  they  v^'ould  have  given  their  consent 
to  bond  the  town  in  this  proceeding  for  $50,000,  if  they  had 
understood  they  were  powerless  to  prevent  the  company  from 
accepting  the  bonds  or  the  proceeds  thereof  for  $50,000  more, 
in  case  the  company  is  successful  in  that  proceeding,  which 
is  now  in  the  process  of  review  ?  Yet  such  is  the  fact ;  and, 
if  both  proceedings  are  successful,  the  town  may  be  bonded 
for  $100,000,  in  spite  of  the  petitioners. 

But  it  is  said  by  petitioners'  counsel,  this  condition  shall 
not  be  violated  ;  the  company  intend  in  good  faith  to  abide 
by  the  condition,  and  in  no  event  will  accept  from  the  town 
of  Gorham  to  exceed  the  sum  of  $50,000.  Mr.  Pottle,  as 
counsel  for  petitioners,  and  as  president  of  the  company, 
pledges,  before  me  in  his  argument  (to  quiet  all  apprehensions 
on  that  subject),  that  this  condition  shall  be  strictly  observed 
by  the  company.  No  one  will  doubt  the  good  faith  of  the 
counsel,  but  the  present  officers  of  this  company  have  no 
power  to  bind  the  action  of  their  successors,  and  if  the  con- 
dition in  question  is  illegal  and  unauthorized,  as  I  think  it 
clearly  is,  then  the  corporation  is  in  no  way  bound  by  it. 
Manifestly  it  is  no  condition  of  this  petition.  The  bonds 
sought  to  be  issued  in  pursuance  of  this  petition,  are  to  be 
paid  unconditionally,  at  all  events. 

This  petition  attempts  to  make  a  condition  outside  of  it, 
and  to  incorporate  it  into  the  petition  in  the  former  proceed- 
ing, by  which  that  shall  become  null  in  case  this  proceeding 
is  successful. 

The  section  of  the  statute  above  quoted,  goes  only  so  far 
as  to  authorize  the  petitioners  in  this  petition  to  make  the 
same  conditional,  and  there  stops.  It  does  not  authorize  it 
to  make  or  append  conditions  to  or  in  any  maimer  whatever 
to  affect  any  other  proceeding  of  the  like  nature. 

The  two  proceedings  are  distinct  and  wholly  independent 
of  each  other,  and  neither  can  in  any  way,  interfere  with  tlie 
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other.  If  eitlior  or  both  proceedings  are  successful,  then  the 
officers  charged  with  the  duty  of  carrying  tiiem  into  effect, 
must  proceed  and  bond  tlie  town  irrespective  of  any  con- 
ditions whatever,  and  thus  one  of  the  main  inducements  of 
the  petitioners,  in  giving  their  consent  in  tliis  proceeding, 
will  be  utterly  defeated. 

Should  it  happen,  as  it  is  not  improbable  to  suppose,  that 
the  former  proceeding  is  pursued  to  a  final  consummation, 
while  the  proceedings  by  virtue  of  this  petition  are  still 
pending,  in  process  of  review  or  otherwise,  and  such  final 
consummation  should  result  successfully  to  the  petitioners, 
and  the  bonds  thereon  should  be  issued  and  accepted  by  the 
company,  as  it  is  very  likely  they  would  be,  inasmuch  as  the 
result  would  yet  be  undetermined  in  this  proceeding,  then  the 
town  is  clearly  bonded  in  the  sum  of  SoO,000. 

In  the  event  that  the  proceedings  by  virtue  of  this  pet- 
ition finally  are  successful,  there  is  no  power  to  prevent  the 
town  from  being  bonded  for  S50,000more.  The  issue  of  the 
bonds  could  not  be  restrained  by  injunction;  an  injunction 
can  only  be  sustained  where  there  is  a  violation  of  a  legal 
right. 

On  what  ground  could  an  injunction  be  issued  ?  It  may 
be  answered,  upon  the  ground  of  a  non-compliance  with 
the  condition  in  the  petition  in  this  proceeding,  but  the  an- 
swer to  that  is,  the  act  provides  (§  1,  above),  ''that  non- 
compliance with  any  condition  inserted  in  such  petition, 
shall  not,  in  any  manner,  invalidate  the  bonds  created  and 
issued  in  pursuance  of  such  petition." 

For  the  reasons  above  stated,  this  proceeding  must  be 
dismissed. 
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Chauncey  Rathbun  agt.  Charles  Markham. 

A  motion  to  make  more  definite  and  certain,  under  section  160  of  the  Code,  should 
point  out  wherein  the  alleged  defect  consists. 

Monroe  Special  Term,  April,  1S72. 

Motion  to  make  more  definite  and  certain,  parts  of  the 
complaint. 

The  notice  of  motion  asked  that  certain  allegations  of  the 
complaint  specified  in  the  notice,  "  being  allegations  so  in- 
definite and  uncertain  that  the  precise  nature  of  the  charge 
is  not  apparent,  may  be  required  to  be  made  definite  and 
certain  by  amendment,  or  that  said  allegations  may  be  stricken 
out  as  irrelevant  and  redundant." 

J.  H.  Stevens,  Jr.,  for  motion. 
William  Rumsey,  opposed. 

James  C.  Smith,  J. — Motioa  under  section  IGO  of  the 
Code,  to  require  parts  of  the  complaint  to  be  made  definite 
and  certain.  Such  a  motion  is  a  substitute  for  a  special 
demurrer  for  want  of  form,  and  the  moving  papers  should 
point  out  wherein  the  alleged  defect  consists.  The  motion 
papers  in  this  case  being  defective  in  that  respect,  the  mo- 
tion is  denied,  but  without  costs  (as  the  question  is  new), 
and  with  leave  to  renew  it  at  the  next  special  term,  and  time 
to  answer  is  extended  till  that  terra.     Ordered  accordingly. 
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\\  f"  Supreme  court. 

V 

Charles  F.    Livermore,    Henry  Clews,    and  others   agt 
Richard  Bainbridge. 


upon  the  death  of  a  sole  defendant  in  an  action,  in  which  such  defendant  has  inter- 
posed a  counterclaim,  and  issue  has  been  joined  thereon,  the  representatives  of 
euch  deceased  defendant  have  a  right  to  continue  the  action,  if  the  cause  of  action 
is  one  which  by  law  survives  to  them. 

The  action  in  such  a  case  is  not  abated  (Code,  J  ]21),  and  the  court  will  upon  motion 
allo>v  it  to  be  continued  by  ttie  executors. 

Where  a  defendant  interposes  a  counterclaim  in  an  action,  and  asks  for  affirmative 
relief,  and  issue  is  joined  upon  his  claim,  he  becomes  an  actor  in  the  case,  and  may 
proceed  in  it  as  if  he  were  in  fact  a  plaintiff  (A_ffirmiiig  S.  C,  at  Special  Term,  42 
JJuw.,  o3). 

New  York  General  Terjn,  November,  1S71. 

This  case  is  reported  at  page  53  of  vol.  42  of  Howard'' s 
Pr.  lieports,  where  a  statement  of  the  facts  will  be  found,  and 
decision  at  special  term.  The  plaintifls  appealed  from  the 
order  allowing  the  executors  to  continue  the  case,  to  the 
general  term. 

E.  R.  Robinson,  for  plaintiffs  and  appellants. 
Robert  Sewell,  for  executors  of  defendant. 

By  the  court,  Cardozo,  J. — So  far  as  authority  goes,  it 
will  be  found,  upon  careful  examination,  that  there  are  but 
two  cases  directly  in  point,  one  being  the  case  oi  Keene  agt. 
La  Farge  (1  JJosw.,  07 J),  and  the  other  the  decision  which 
we  are  called  upon  to  review.  Both  decisions  are  made  at 
special  term,  each  of  them  by  a  judge  of  great  learning  and 
experience,  and  each  entitled  to  equal  and  profound  resj)ect. 
I  venture  at  any  time  with   great  diffidence  to   differ  from 
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eithf^r  of  those  distinguishe<l  jurists,  and  on  the  present  oc- 
casion, in  view  of  the  difference  in  their  judgments,  I  think, 
the  question  may  well  be  treated  as  a  new  one. 

In  remarking  that  there  is  no  other  decision  in  point,  I 
have  not  overlooked  either  the  case  decided  by  Chancellor 
Walworth  (9  Paige,  393),  nor  the  cases  collated  in  Voorhics^ 
Code,  [note  i.  to  %  121,  p.  Ill),  nor  yet  the  case  of  Schnschard 
agt.  Ixcimer  (1   Dati/,  459). 

Schusehard  agt  Rcimer  was  a  motion  after  judgment  had 
been  had  in  favor  of  the  defendant,  and  an  appeal  taken  by 
the  plaintiff;  and  it  was  decided  on  the  ground  that  a  writ 
of  scire  facias  would  lie  whenever  a  new  person  was  to  bo 
benefited  or  charged  by  the  execution  of  a  judgment  to  make 
him  a  pai'ty  to  it,  and  that  the  writ  being  abolished,  a  motion 
could  not  properly  be  made  under  section  121.  That  case 
has  application  here  to  the  extent  of  showing  that  if  the  rep- 
resentatives of  the  deceased  defendant  can  have  the  action 
continued  at  all,  they  may  move  under  the  section  in  question, 
and  for  that  purpose  I  have  cited  it. 

The  other  cases,  except  Lorillard  agt.  Dias,  may  be  dis- 
missed with  the  remark  that  they  were  all  decided  upon  the 
ground  that  the  cause  of  action  did  not  survive,  and  there- 
fore they  have  no  applicability  here. 

Lorillard  agt.  Dias  (9  Paige,  393)  was  decided  upon  the 
construction  of  a  statute  which,  upon  careful  examination, 
will  be  fouiui  to  differ  from  the  Code.  It  is  provided  by  2 
li.  S.,  p.  J  91,  Edmond's  Ed.,  %  107,  as  follows:  "When 
the  cause  of  action  shall  survive,  no  suit  in  Chancery  shall 
abate  by  the  death  of  one  or  more  of  the  coinplainants  or 
defendants."  That  is  as  much  of  the  section  as  it  is  necessary 
to  quote  for  the  present  purpose.  It  will  be  observed  that 
the  statute  dues  not  provide  for  the  death  of  one  or  all,  but 
one  or  more.  It  might  very  well  be  held,  as  the  chancellor 
did,  tliat  this  action  did  not  relate  to  a  sole  defendant,  or  all 
the  defendants. 

But  our  Code  (§  121)  is  different.     It  reads,  ''  No  action 
Vol.  XLIU  18 
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shall  abate  by  the  death,  marriage  or  other  disability  of  a 
party,  if  the  cause  of  action  survive  or  continue."  Now,  it  is 
very  well  settled  tliat  the  word  "  party,"  includes  all  the  in- 
dividuals constituting  the  "party"  plaintiff  or  defendant. 
Tills  is  a  case  plainly  and  literally  within  the  very  words 
of  tlie  section.  A  "  party,"  the  party  defendant,  has  died, 
and  tiie  statute  says  that  shall  not  abate  the  action.  It  does 
not  say  that  the  death  of  "one  or  more  of  the  plaintitfs  or 
defendants,"  but  the  death  of  u  "  party"  shall  not  affect  the 
action.  In  this  case,  there  was  but  one  defendant.  lie  was 
the  "party"  defendant.  That  "party"  has  died;  but  the 
Code  says  that  the  action,  nevertheless,  shall  not  abate.  As 
the  action  is  Jiot  abated,  I  think  the  proper  construction  of 
the  section  and  the  right  rule  of  practice  is  that  the  rep- 
resentatives of  either  party  having  an  interest  in  the  suit  may 
have  an  order  to  continue  it. 

In  the  present  case,  the  defendant's  representatives  have  a 
very  clear  interest.  They  want  judgment  in  their  favor  on 
the  counterclaim. 

The  fact  that  usually  the  court  would  permit  the  plaintiffs 
on  the  rt!cord  to  discontinue  the  action,  notwithstanding  the 
interposition  of  a  counterclaim,  does  not  militate  against  this 
view.  There  is  no  absolute  risrht  to  such  discontinuance. 
The  question  of  allowing  it  is  in  the  discretion  of  the  court, 
which  will  exercise  it  according  to  all  tlie  circumstances  of 
each  particular  case ;  and  it  is  not  too  mucl^  to  say,  that 
when,  as  claimed  on  the  argument  here,  the  cause  has  been 
nearly  completed,  and  a  cross-action  has  been  stayed  on  the 
application  of  the  pLuntiff,  on  the  ground  that  the  defendant 
could  obtain  relief  on  the  counter-claim  in  this  action,  leave 
to  discontinue  would  and  should  be  refused.  It  is  only  a 
question  of  practice,  and  wholly  under  the  control  of  the 
court. 

I  have  cited  the  case  of  Schuschard  agt.  Heimery  to  show 
that  as  the  petitioners  have  the  right  to  have  the  action  con- 
tinued, they  may  move,  as  they  did^  under  the  121st  section 
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of  the  Code.  I  simply  desire  to  add,  that  even  if  that  section 
did  not  authorize  the  making  of  the  motion,  that  would 
present  no  difficulty.  If  the  cause  of  action,  as  here  sui-vives, 
and  the  petitioners  have  the  right  of  action  continued,  and 
there  be  no  method  for  procuring  the  continuation  of  it  ex- 
pressly provided,  then  it  would  be  merely  an  omission  in  the 
Code  as  to  a  point  of  practice,  which  the  court,  in  the  ex- 
ercise of  its  general  powers  over  such  matters  would  supply 
and  regulate.  In  any  view,  I  think  the  order  below  was  just 
and  right,  and  should  be  affirmed. 

The  plaintiff"  again  appealed  to  the  court  of  appeals,  where 
the  orders  of  the  supreme  court  were  affirmed,  principally 
upon  the  ground,  that  the  defendant  was  an  actor  in  the 
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SUPREIVrE  COURT. 
Ann  W.  Townsend  agt.  Platt  C.  Ingersoll. 

Where  pavmenta  are  made  upon  a  proniiesory  uote,  given  by  the  defendant  to  the 
intestate  in  his  life  time,  to  his  widow  having  possession  of  the  note,  before  letters 
of  administiaiion  are  gr.inted  to  her,  on  the  grantinj;  of  such  Ittters  subsequently 
to  het,  the  doctrine  of  relation,  from  the  death  of  the  intestate  confirms  her  acts 
made  for  the  benefit  of  the  estate  and  renders  the  payments  tliua  made  a  iieto 
promise  and  takes  the  note  out  of  the  statute  of  limitations. 

Second  Judicial  Department,  Brooldyn  General  Term, 
May,  ]S72. 

Before  J.  F.  Barnaed,  P.  J.,  J.  W.  Gilbert  and  A.  B. 
Tappen,  JJ. 

Appeal  by  defendant  from  judgment  for  plaintiff  entered 
upon  report  of  referee.  The  facts  will  appear  in  tlie  referee's 
report,  which  is  as  ibllows  : 

To  the  Suxjreme  Court :  This  cause  having  been,  by  order 
of  this  court,  made  April  3d,  1871,  referred  to  me  to  hear 
a.nd  determine,  I  respectfully  report : 

That  I  have  been  attended  by  the  parties,  heard  and  con- 
sidered their  testimony,  and  find  and  decide  as  follows : 

As  matters  of  fact,  that  defendant,  on  the  29th  day  of  June, 
1854,  made  his  promissory  note  in  writing,  in  the  words  and 
figures  following,  to  wit : 
$500  Elmira,  June  29,  1854. 

8ix  months  from  date,  for  value  received,  I  promise  to  pay 
Thomas  Townsend,  or  order,  five  hundred  dollars,  with  use, 
t)n  settlement  to  date,  for  Coryle  Extract,  &c.     P.  C.  Inger- 
soll. 
and  delivered  the  same  to  the  said  Thomas  Townsend. 

That  thereafter,  and  on  or  about  the  ISth  day  of  October, 
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1S6S,  the  said  Thomas  Townsend  died  intestate,  and  that  on 
the  24th  day  of  October,  1 870,  letters  of  administration  were 
granted  by  the  surrogate  of  tlie  county  of  New  York  upon 
his  estate  to  the  plaintiff,  who  duly  qualified  as  such  admin- 
'fitratrix. 

That  on  the  date  following,  the  following  sums  were  paid 
by  defendant  upon  the  said  note  to  the  plaintiff: 

On  the  22d  day  of  January,  1869,  $10  ;  on  the  1st  day 
of  March,  1869,  S15  50;  on  the  7th  day  of  June,  1869; 
SJ3  ;  on  the  11th  day  of  August,  1869,  S5  ;  on  the  2d  day 
of  September,  1869,  $2.  In  all  amounting  to  the  sum  of 
$45  50,  which,  with  interest  thereupon  to  the  date  of  this 
my  report,  amounting  to  eight  dollars  and  fifty  cents  should 
be  credited  to  defendant  upon  said  note,  and  that  no  other 
payment  have  been  made  by  defendant  upon  said  note. 

That  said  note  was  not  given  by  defendant  to  said  Thomas 
Townsend,  deceased,  as  collateral  security  for  any  debt  due 
by  O.  S.  Gregory  and  defendant  as  copartners,  or  said  Gregory 
to  said  Townsend,  or  as  collateral  security  for  the  performance 
of  any  agreement  uj^on  the  part  of  said  Gregory. 

That  no  evidence  has  been  adduced  or  testimony  offered 
before  me  in  support  of  the  counter-claim  set  up  in  the 
answer. 

As  a  conclusion  of  law  from  the  foregoing  facts,  I  find  and 
decide,  there  is  due  to  the  plaintiff'  from  the  defendant  upon 
said  note  the  sum  of  five  liuudred  dollars,  with  interest  there- 
on, from  the  20th  day  of  November,  1864,  amounting  to  two 
hundred  and  thirty-nine  75-100  dollars,  making  for  principle 
and  interest  tlie  sum  of  seven  hundred  and  thirty-nine  75- 
100  dollars  less  the  sum  of  fifty-four  dollars  paid  as  afore- 
said by  defendant  on  said  note,  leaving  a  balance  due  by  said 
defendant  to  plaintiff  of  six  hundred  and  eighty-five  dollars 
and  seventy-five  cents,  for  which  sura  plaintiff  is  entitled  to 
judgment,  with  costs  of  this  action. 

September  2,  1871.  Frederick  A.  Ward, 

llcfcree. 
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IIenky  S.  Bellows,  for  defendant,  appellant, 
Cited  and  relied  on  9  :V^.   Y.,  S5  ;  and  S  N.   Y.,  362. 
Andrew  Giliiooly,  for  pla'mtiff,  respondent. 

{a.)  Each  of  the  new  contracts  having  been  made  with  the 
plaintiff^  the  widow  of  the  intestate,  who  had  possession  of 
the  note  in  suit,  and  was  acting  on  behalf  of  the  intestate's 
estate,  for  its  beneiit,  before  letters  granted,  her  letters  of 
administration  will  relate  back  in  order  that  the  estate  may 
not  lose  the  benefit  of  the  contract,  and  thus  enable  the  plain- 
tilfto  sue  upon  it  in  her  representative  capacity  [Bodger  agt. 
Arch,  10  Exch.,  333 ;  Wdliams  on  Exrs.,  557,  Lond.  Ed., 
1S66). 

The  distinction  between  the  time  of  the  vestins;  of  tiie 
title  of  an  executor  and  that  of  an  administrator  has  become 
of  no  practical  importance,  for  it  is  now  settled  beyond  all 
question  that  tiie  title  of  the  administrator,  after  his  appoint- 
ment vests  from  or  relates  back  to  the  dgath  ot  the  intestate 
(3  Ttedf  on  Wills,  127) 

Thus  the  administrator  may  recover  against  a  wrongdoer, 
who  lias  seized  or  converted  the  goods  of  the  intestate,  before 
letters  granted,  in  an  action  of  trover  {Com.  Dig.  Administra- 
tion i^,  10;  J<6  Vin.  Abr.,  285;  Rockwell  agt.  Saunders,  19 
Barb.,  473). 

Or,  he  may  bring  trespass,  although  this  is  an  action  founded 
on  the  right  to  possession. 

"  The  relation  fixes  the  possession  from  the  begimdug"  (2 
J^oll.  Abr.,  5-54,  Tit.  Trespass,  pi.  2  ;  Year  Bool,  26  lien.,  <J, 
8 ;   TJiarpe  agt.  SUdlivood,  5  Man.  d'  Gr.,  760) 

Tlie  ancient  reason  for  this  relation  was,  that  "  otherwise 
there  would  be  no  remedy"  {Per  Rolle,  Ch.  J.,  Long  agt. 
Hebb,  Stijle,  341,  A.D.,  1652). 

The  principle,  as  deduced  from  the  latter  cases,  stands 
upon    a  broader  and  more   symmetrical  basis,   viz.  :    "  The 
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title  of  an  administrator  relates  back  to  the  death  of  the  in- 
testate, for  tlie  purpose  of  supporting  the  rights  of  the  in- 
testate, and  of  ratifying  acts  for  the  benefit  of  his  estate,  and 
giving  a  remedy  where  otherwise  there  would  be  none  •  but 
not  to  affect  the  rights  of  third  persons  to  the  estate  vested 
intermediate  the  death  and  letters  granted,  or  to  take  away 
those  of  the  ijitestate,  according  to  the  maxim,  '  in  fidione 
juris  semper  consistit  equitas'  "  {Leber  agt.  Kauffelt^  5  Waits 
&  Sar.,  440,  5). 

In  the  case  last  cited,  one  who  has  paid  a  claim  against  an 
intestate's  estate,  and  afterwards  took  out  letters  of  adminis- 
tra.tion,  was  held  entitled  to  sue,  in  his  representative  capacity, 
on  a  bond  given  to  the  intestate  to  indemnify  him  against 
that  claim. 

So  where  a  note  belono;in£'  to  the  estate  of  an  intestate 
was  paid  to  his  widow,  wiio  subsequently  united  with  another 
in  taking  out  letters  of  administration,  and  they  then  brought 
an  action  on  the  note  in  their  representative  capacity,  the 
letters  were  he  d  to  relate  back  and  render  the  payment  to 
the  widow,  a  bar  to  the  action  (Priest  agt.  Watkins,  2  Hilly 
225). 

Wliile  there  are  certain  cases  in  which  the  doctrine  of  rela- 
tion has  not  been  allowed,  yet  they  will  be  found  to  be  those 
in  which  the  fiction  is  set  up  to  divest  some  right  of  a  third 
person  to  the  estate  which  vested  intermediate  the  death  of 
tlie  intestate  and  letters  granted,  as  Gilb.  Eq.,  223  or  to  pre- 
judice the  right  of  the  intestate,  as  Morgan  agt.  Thomas,  (8 
Exch.y  302)  ;  Murray  agt.  East  India  Co.,  (5  Barn  <&  Al.j 
204)  ;  Pratt  ;igt.  Sivainc,  (S  B.  S  C.)  ;  Steward  agt.  Ed- 
maud's,  (I  Wms.  Exrs.,  Ath  cd.  834,  note  u)  ;  Parsons  a.gt. 
Mayvsden,  (Freeman,  15 J). 

Tiie  New  York  decisions  proceed  on  the  doctrine  of  the 
earlier  Ejiglish  cases,  and  of  Williams  agt  NorwUh,  (Style, 
337),  and  hold  that  the  grant  of  letters  of  administration 
relates  back  to  the  death  of  the  intestate,  and  legalizes  all 
intermediate  acts  of  tlie  a/lministratrix  ab  initiOj  whether 
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beneficial  to  tlie  estate  or  otherwise,  in  the  absence  of  fraud 

or  colhisioii    (IVoomagt.    Fan  Home,  10   Fair/e,  5-iO,  ^5S  j 
Hat  toon  agt.  Ocerackcr,  S  Johns.,  22G) 

(b.)  Even  if  tiie  j)aynu'nts  on  account  of  tlie  defendant's 
indebtedness  to  the  intestate  had  been  made  by  rhedetendant 
to  a  third  person  holding  the  note,  and  been  received  as  such, 
under  the  same  circumstances  as  those  of  January  22,  18G9, 
and  August  11,  1SG9,  were  made,  the  act  of  such  third 
person  could  have  been  ratified  by  the  plaintiff  after  letters 
granted,  and  the  new  promise,  raised  by  the  payments,  been 
rendered  available  to  the  plaintiff  as  administratrix. 

The  act  would  have  been  ratified  by  making  a  legal  demand 
for  the  benefit  of  the  contract  thus  made,  by  bringing  suit 
{I  Am.  Lead.  Cas.,  Hare  &  W.  notes,  593),  and  where  one 
means  to  act  as  agent  for  another  a  subsequent  ratilicHtiori 
by  the  otlier  is  always  equivalent  to  a  prior  command  ;  nor 
is  it  any  objection  that  the  intended  principal  was  unknown 
at  the  time  {Hull  agt.  Fickersgill,  1  Hrod.  dt  Bina.y  282  ; 
Foster  agt.  Bates^  12  J/  d    W.,  226). 

So  where  one  received  sums  of  money  from  an  intestate's 
debtors'  the  subsequently  appointed  administratrix  was  held 
entitled  to  waive  the  tort,  ratify  the  receipt  of  tiie  money 
and  recover  the  same  in  an  action  for  money  had  and  received 
to  her  use  as  administratrix  [Welchman  agt.  Sturgis,  13  Q. 
B.,  552). 

The  administrator  may  ratify  a  contract  made  by  procur- 
ation, or  in  any  other  form,  before  his  appointment  on  behalf 
of  the  estate,  so  as  to  take  the  benefit  of  it,  the  same  as  if 
his  authority  had  bsen  of  a  date  anterior  (3  Hedf.  on  Wills., 
127). 

{<:.)  The  provisions  of  the  Revised  Salutes  (2  li.  S.,  SI,  <§. 
60,  and  Id.,  449,  ^  17),  were  not  intended  to  work  any 
alteration  in  the  common  law  in  respect  to  the  doctrine  of 
the  relation  of  letters  of  administration  {Priest  agt  Waikins, 
2  Hdl  226). 

At  common  law  if  one  who  was  neither  executor  or  ad- 
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ministrator  intermeddled  with  the  goods  of  the  deceased,  or 
did  any  act  characteristic  of  the  office  of  executor,  he  there- 
by made  himseh"  an  executor  of  his  own  wronur  or  de  son  tort 
{Swinburne,  part  4,  §  23,  pi.  1  ;  Godolph,  part  2,  ch.  8  §  1  J 
Wentworth,  Off.  Exrs.,  14:th  ed.  ch.,  14,  ^j.  320). 

When  one  so  acted  as  to  become  executor  de  son  tort  he 
thereby  rendered  himself  liable  not  only  to  an  action  by  the 
rightful  executor  or  administrator,  but  also  to  be  used  as 
executor  by  the  creditor  of  the  deceased  or  by  a  legatee,  for 
an  execufor  de  son  tort  had  all  the  liabilities  though  none  of 
the  privileges,  that  belong  to  the  character  of  executor  (Car- 
michael  agt.  •  Carniichael,  1  Phil.  E.  C,  103,  per  Lord 
CoTTEXHAM  ;    WUUams  on  Exrs.,  217  ;  2  Blachs.  Com.  495.) 

He  could  not  brinj;  an  action  himself  in  the  riijht  of  the 
deceased  [Bro.  Ahr.  Tit.  Administration,  8),  so  that  even  at 
common  law  tlie  plaintiff  in  this  action  could  not  be  heard  as 
executrix  de  son  tort. 

He  was  chargeable  with  the  debts  of  the  deceased,  so  far 
as  assets  came  to  his  hands  {Dyer,  106),  and  as  against  cred- 
itors hi  general  was  allowed  all  payments  made  to  any  other 
creditor  (I  Ch.  Ca.,  33),  himself  excepted  (5  JRcp.  30,  Moore, 
527). 

■  By  statute,  (2  B.  L.,  p.  313,  §  13,  copied  from  43  Elis:, 
Ch  8,  1  Chitti/  St.,  '3d  ed.,  1416),  an  executor  of  his  own 
wrong  was  declared  liable  for  all  assets  coming  to  his  hands, 
with  the  privilege  of  retaining  for  debts  due  him  from  the 
intestate,  and  of  being  allowed  for  all  proper  payments  made 
by  him.  2  B.  S.,  81,  §  60,  deprived  hiin'of  this  statutory 
privilege. 

2  R.  S.,  449,  §  17,  abolished  the  common  law  liability, 
and  rendered  him  responsible  as  a  wrongdoer  to  the  lawful 
representative  of  the  estate. 

The  sole  intention  was  manifestly  to  alter  the  theory  of 
the  liability  of  third  persons  to  the  rightful  (executor  or  ad- 
ministrator for  their  wrongful  acts,  and  to  restrict  this  liability 
to  such  executor  or  administrator,  as  trustee  not  only  of  the 
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intestato,  but  also  fur  creditors.  It  was  not  to  deprive  the 
riglitl'ul  representative  of  his  common  law  right  to  avail 
himselt  of  acts  done  or  contracts  made  on  behall  of  the  estate 
for  its  benefit. 

By  the  court,  Barnard,  P.  J. — The  payment  made  by- 
defendant  upon  the  note  in  question  to  the  plaintiif  before 
she  had  taken  out  letters  of  administration  on  the  estate  of 
her  husband,  was  a  good  payment  to  her  as  administratrix, 
she  subsequently  having  taken  out  letters.  She  had  pos- 
session of  the  note,  and  the  payment  was  for  the  benefit  of 
the  estate,  and  all  her  acts  are  confirmed,  for  the  benefit  of  the 
estate  Irom  the  time  of  the  death  of  her  husband,  by  relation. 

The  evidence  fully  sustains  the  referee  in  his  finding, 
that  the  note  was  not  given  by  defendant  to  deceased  as 
collateral  security  for  any  debt  due  from  0.  8.  Gregory 
and  defendant  as  partners,  or  for  a  debt  due  deceased  from 
Gregory,  or  as  collateral  security  for  the  performance  of  any 
agreement  upon  the  part  of  said  Gregory. 

The  judgment  should  be  affirmed,  with  costs. 
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SUPREME  COUET. 
John  L.  Buck  agt.  City  of  Lockport. 

On  appeal  from  the  judgment  of  an  inferior  court  to  the  general  term  of  the  supreme 
court,  if  the  judgment  is  affirmed  with  costs,  the  respondent  is  entitled  to  have  the 
interest  on  the  judgment  below  from  the  time  of  its  rendition  to  the  time  of 
entering  judgment  of  affirmance,  taxed  by  the  clerk  and  inserted  with  the  costs 
of  appeal. 

The  sheritf  is  entitled  to  but  one  fee  of  fifty  cents  for  receiving  'and  entering  an 
execiiiiou  in  his  books  and  searching  for  property.  He  cannot  charge  one  such 
fee  under  the  act  chap.  225,  laws  of  1850,  $  1,  and  another  under  chap.  415,  laws 
1871,  $  1,  sub.  4.) 

Niagara  Special  Term^  June,   1S72. 

Taxation  of  costs. 

The  plaintiff  recovered  judgment  against  the  defendant  in 
51  justice's  court  in  an  action  arising  on  contract.  Defendant 
appealed  to  the  county  court,  stating  in  his  notice  that  such 
appeal  was  taken  on  questions  of  law  only  [Code,  §  352). 
The  county  court  affirmed  the  judgment*  Defendant  then 
brought  an  appeal  to  the  general  term  of  the  supreme  court, 
where  the  judgment  was  affirmed,  with  costs. 

The  plaintiff' included  in  his  bill  of  costs  in  the  supreme  court, 
interest  on  the  judgment  of  the  county  court ;  also  a  charge 
of  Si  13  for  sheritt"'s  fees  on  execution.  Defendant's  counsel 
objected  to  fifty  cents  in  the  last  item,  and  to  all  the  interest, 
but  the  clerk  taxed  and  inserted  both  the  charges  in  the 
judgment. 

J.  F.  Fms,  for  dejhidant, 

Now  moves  for  re-adjustment,  and  that  the  clerk  be  directed 
to  strike  out  the  sums  objected  to. 
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J.  L.  Buck,  in  person,  opposed. 

Lamont,  J. — On  a  writ  of  error  from  an  inferior  court  to 
the  suprenie  court,  the  fbnner  practice  was  to  iuchide  what- 
ever was  recovered  below,  together  with  the  costs  in  error, 
and  any  damages  awarded,  in  the  judgment  of  atlirmance  in 
the  appelhite  court  ( Yates'  Fl,  SOG ;  Tillinghasfs  Forms,  216). 

The  same  [)ractice  is  said,  in  Eno  agt.  Croole,  (G  Jlotv., 
4G2),  to  be  perhaps  applicable  to  appeals  from  inferior  courts 
to  the  present  supreme  court,  but  not  to  appe;ds  from  a 
judgment  entered  on  tlie  direction  of  a  single  judge  to  the 
general  term  where  both  judgments  are  in  the  same  court 
(De  Agreda  agt.  Mantel,  1  Ahh ,  130  ;  Halscy  agt.  Flint,  15 
Ahh ,  3G7  ',  Beardsley  Scythe  Co.  agt.  loster,  3G  N.  Y.,  5G1). 
The  Bases  cited  show,  that  the  judgment  of  affirmance  on 
appeal  to  the  general  term  from  the  special  term  sliould  only 
inch'de  the  costs  on  the  appeal,  but  not  the  interest  on  the 
first  judgment,  such  interest  being  leviable  upon  the  execu- 
tion issued  on  the  original  judgment.  By  the  law"  and  prac- 
tice, prior  to  our  present  Code,' no  execution  was  issued  upon 
the  judgment  recovered  in  the  lower  court,  after  it  had  been 
affirraed  in  the  supreme  court  {Dunlap''s  Fr.  1170  ;  Tidd^s 
Fr.,  124-5  ;  Grahani's  Fr.,  2d  ed.,  9G4  ;  TiUinghasth  Forms, 
77).  In  an  action  brought  upon  a  judgment,  interest  was 
always  recoverable  as  damages  {KlocJc  agt.  Ilobinson,  22 
Wend.,  157  ;  Sai/re  agt.  Austin,  3  Wend.,  49G). 

Unless  tlie  plaintiff  can  include  the  interest  on  the  judg- 
ment he  recovered  in  the  county  court,  when  he  enters  his 
judgment  of  affirmance  here,  he  will  lose  it,  for  he  cannot 
issue  an  execution  on  the  old  judgment  if  the  former  practice 
is  to  prevail,  as  I  think  it  does.  It  appears  to  have  been  the 
settled  practice,  on  error  from  an  inferior  court  to  the  supreme 
court,  and  affu'mance  of  the  judgment  recovered  b}^  the  plain- 
tiff below,  to  tax  as  costs,  in  error,  the  interest  on  the  judg- 
ment below  from  its  recovery  until  judgment  of  affirmance, 
in  those  cases,  where  the  cause  of  action  carried  interest.     It 
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was  so  taxed  in  2  Cow.,  579,  and  see  Bissall  agt.  HopTcins, 
4  Coiv.,  53. 

TiDD  says:  On  account  of  error  returnable  in  the  king's 
bench,  that  court,  on  motion,  will  order  the  maeter  to  com- 
pute interest  on  the  sum  recovered,  by  way  of  damages,  from 
the  day  of  signing  final  judgment  below  down  to  the  time  of 
affirmance,  and  that  the  same  be  added  to  the  costs  taxed  for 
the  plaintiff  in  the  original  action  {Vide,  1239).  The  reason 
it  was  disallowed  in  some  cases  was  because  the  original  cause 
of  action  did  not  bear  interest  {Gelston  agt.  Iloyt,  13  Johns., 
590 ;  Laws  agt.  JacJcson,  2  Wend.,  209).  As  every  judg- 
ment now  bears  interest,  such  costs  on  affirmance  here, 
where  the  appeal  is  from  an  inferior  court,  are  properly  tax- 
able when  interest  was  awarded  by  the  court  it  was  taxed 
with  the  costs  {Dtinlap  Pr.,  1169  ;  Graham  Pr.,  734).  And 
since  the  statute  itself  gives  interest  on  all  judgments  [Laivs 
1844,  chap.  324,  %  \,  2),  as  it  now  does,  such  interest  is 
taxable  as  a  matter  of  law  For  the  like  reason,  on  a  cause 
of  action  denying  interest,  the  plaintiff,  after  verdict  in  his 
favor,  might  tax  interest  thereon  for  the  time  he  was  delayed 
by  the  other  party  in  perfecting  his  judgment,  and  that  in- 
dependently of  the  statute  allowing  interest  on  verdicts  to 
be  taxed  [Bull  agt.  Ketchum,  2  Benio,  188  ;  Hcnning  agt, 
Tyne,  19  Wend.,  101). 

It  follows  that  the  interest  item  was  properly  taxed. 

Fifty  cents  of  the  charge  for  sheriff  on  execution  sliould  be 
struck  out  of  the  bill.  Chap  415,  laivs  1871,  -^  1,  suhd.  4, 
and  chap.  225,  laws  1850,  §  1,  give  the  sheriff  one  fee  of  fifty 
cents  for  receiving  and  entering  an  execution  on  his  books 
and  searching  for  property.  He  is  not  entitled  to  that  fee 
twice,  once  under  each  statute,  as  the  plaintiff  claims. 

On  plaintiff  stipulating  within  five  days  hereafter,  and 
giving  such  stipulation  to  the  city  attorney  for  the  defendant, 
to  deduct  the  latter  item  as  of  the  date  of  entering  judgment, 
the  motion  for  retaxation  is  denied,  otherwise  granted  with 
direction  to  the  clerk  to  disallow  it. 
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SUPREME  COURT. 
Lewis  Prudden  agt.  The  City  of  Lockport. 


Where  a  gummoiis  and  complaint  were  issued  against  the  city  of  Lockport  to  recover 
a  liquidated  specified  sum,  for  services  as  police  constable,  un  allpgation  in  the 
complaint  that  the  defendant  neglected  and  failed  to  keep  the  means  in  the  hands 
of  its  treasurer  to  pay  said  account,  and  that  there  was  no  funds  in  Jus  hands  put 
of  which  he  could  properly  pay  said  order,  did  not  make  the  cause  of  action  in 
the  complaint  a  tort  for  negligence. 

Consequently,  there  was  no  variance  hetvyeen  the  summons  and  complaint;  both 
were  for  a  money  demand  on  contract. 


Niagara  Special  Term,  Septemher,  1870. 

Motion  by  the  defendant  to  set  aside  complaint,  on  ac- 
count of  variance  from  the  summons.  The  summons  contains 
a  notice  that  the  plaintiff  will,  in  defliult  of  an  answer, 
take  judgment  for  the  sum  of  $61  62  and  interest  from 
March  16,  1S70.  The  complaint  demands  judgment  for  the 
same  sum  stated  in  the  summons.  The  alleged  cause  of  ac- 
tion is  for  services  rendered  by  one  Patrick  H.  Sullivan,  as 
one  of  the  police  constables  of  the  city  of  Lockport.  The 
complaint  alleges  the  performance  of  services  as  such  officer, 
the  auditing  of  the  account  by  the  common  council  at 
$61  62,  and  the  drawing  of  an  order  therefor  on  the  city 
treasurer,  signed  by  the  mayor  and  clerk,  and  in  the  follow- 
ing form  : 
''$61   62.  No.  2160. 

"Treasurer  and  tax  receiver  of  the  city  of  Lockport: 

"  Pay  Patrick  H.  Sullivan  or  order  sixty-one  62-100  dollars 
out  of  the  general  fund,  being  for  services  as  policeman  to 
March  20,     Dated  Lockport,  March  14,   1870. 

"  Albert  F.  Brown,  Mayor. 
"  C.  Stacey  Mack,  City  Clerh:' 
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That  such  order  was,  on  the  16th  of  March,  1S70,  pre- 
sented for  payment,  and  payment  was  refused  by  the  treasurer 
for  want  of  funds.  The  complaint  then  alleges  that  the  de- 
fendant neglected  and  failed  to  keep  the  means  in  the  hands 
of  its  treasurer  to  pay  said  account,  and  that  there  was  no 
funds  in  his  hands  out  of  which  be  could  properly  pay  said 
order.  That  the  claim  against  the  defendant  bad  been  as- 
signed to  the  plaintiff. 

James  F.  Fitts,  for  motion. 
D.  Millar,  02)posed. 

E jkRKER,  J. — The  charter  incorporating  "  the  city  of 
Lockport"  provides  for  an  officer  named  police  constable, 
defines  his  duties,  fixes  his  salary  and  time  of  payment.  It 
is  also,  provided  that  the  common  coucil  should  have  power 
to  cause  to  be  raised  by  tax  a  sum  annually  not  exceeding 
SI 6,000,  and  that  the  greater  part  of  this  sum  is  to  be  paid 
to  the  city  treasurer,  for  the  payment  of  the  salaries  of  the 
officers  of  said  corporation,  as  in  the  clkirter  provided,  and 
for  tlie  contingent  expenses  of  tiie  city. 

The  defendant  bases  liis  motion  upon  the  ground  that  the 
cause  of  action  contained  in  the  complaint  is  one  of  tort,  and 
is  founded  wholly  upon  the  negligence  of  the  defendant  in 
not  keeping  its  treasurer  in  funds  to  discharge  this  debt. 

The  position  is  wiiolly  unsupported  by  every  possible  view 
that  can  be  given  the  case. 

The  sum  earned  by  the  policeman,  is  a  debt  against  the 
defendant  in  its  corporate  capacity.  By  the  terms  of  the 
cliarter,  the  money  to  be  raised  for  its  payment  is  assessed 
u[>on  all  the  taxable  property  of  the  city  j  the  services  to  be 
rendered  by  this  officer  are  for  the  common  benefit  of  all  the 
residents  and  taxpayers.  The  compensation  to  the  city 
officers,  including  policemen,  are  not  made  payable  out  of 
any 'particular  fund,  nor  upon  any  condition  or  limitation 
whatever. 
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Miuiii'ipal,  like  otlier  incorporations,  are  liable  to  suits  to 
enforce  the  payment  of  its  debts  and  other  liabilities.  lu 
cases  where  the  municipal  corporation,  by  its  cliarter,  is 
charged  with  the  duty  of  deciding  upon  making  local  im- 
provements within  its  corporate  limits,  and  acts  as  the  agent  of 
tlie  party  injured  and  the  party  benefited,  in  distributing  and 
assessing  the  costs  ol  the  improvements,  and  fails  througii 
the  negligence  of  its  officers,  to  take  the  necessar}'  steps  to 
levy  the  assessment,  or  to  collect  the  tax,  tlien  it  is  liable  in  an 
action  of  tort,  and  the  negligence  of  its  officers  to  discharge 
an  official  duty  is  the  basis  of  the  action.  In  this  class  of 
cases,  there  is  no  debt  created  against  the  corporation  ;  the 
labor  and  improvement  is  not  done  for  tlie  benefit  of  the  cor- 
poration, but  in  the  interest  and  for  the  benefit  of  a  part  only 
of  tlie  corporators.  The  following  cases  are  of  this  character, 
part  of  which  were  cited  by  the  defendant's  counsel :  Mc- 
CuUoch  agt.  The  Mayor  of  B.,  23  Wend.,  41 S;  Lake  agt. 
T/ic  Trustees  of  the  Village  of  W.,  4  Denio,  520  ;  Beard  agt. 
The  City  of  BrooJdyn,  31  Barh.,  142. 

The  plaintiff's  right  of  action  is  founded  upon  a  contract, 
and  the  sunnnons  contained  the  proper  notice,  that  if  the 
defendant  failed  to  answer  he  would  take  judgment  for  a 
definite  sum  of  money. 

Tlie  motion  is  denied,  with  $10  costs. 

Tlie  acts  of  the  legislature  relating  to  the  city  of  Lockport, 
are  chapter  3G-5,  laws  of  1SG5,  chapter  S09,  laws  of  1SG8, 
chapter  8-35,  laws  of  ISO 9. 


NEW  YORK  PRACTICE  REPORTS.     289 


Brink  ni,'t.  Gould. 


SUPREME  COURT. 
Adelaide  Brink,  responoent,  agt.  Joel  Gould  appellant. 


It  is  essentiitl  to  the  parol  grfl  of  persoiuil  property,  in  order  to  pass  tlie  title,  that 
it  be  delivei-ed.  A  mere  intention,  or  naked  promise  to  give,  witliout  some  act 
to  pass  the  property,  is  not  a  gift.  Tlie  donor  must  not  only  part  witli  the  pos- 
session, but  witli  the  dominion  of  the  properly.  And  the  gift  i.s  only  perfect  and 
irrevocable  by  delivery  and  acceptance. 

In  this  case,  tliere  was  no  such  delivery  of  the  property  (a  heifer)  to  the  plaintiff 
by  her  mother,  as  the  law  requires  to  establish  a  lawful  gift. 


Elmira  General  Term,  May,  1872. 

Miller,  P.  J.  Potter  and  Parker,  JJ. 

This  action  was  brought  in  a  justice's  court  to  recover  the 
value  of  a  cow,  which  plaintiff  claims  was  wrongfully  and 
unlawfully  taken  by  the  defendant. 

The  defendant  denies  every  allegation  of  the  complaint, 
also  denies  the  plaintiff  being  the  owner  of  said  cow,  or 
having  the  right  of  possession..  The  answer  also  alleges  that 
he  came  rightfully  in  possession  of  said  cow,  by  virtue  of 
a  mortgage  given  by  James  B.  Brace,  plaintiff's  father,  to 
James  B.  Balch,  and  that  afterwards  the  said  James  B. 
Brace,  who  had  a  right  so  to  do,  and  at  the  time  of  the  pre- 
tended conversion  did  sell  and  deliver  the  said  cow  by  agree- 
ment to  pay  the  said  mortgage. 

And  that  if  the  plaintiff  ever  had  any  property  in  said  cow, 
she  had  full  knowledge  of  the  mortgaging  of  said  cow  to  James 
B.  Balch  by  her  father,  James  B.  Brace,  and  by  various  acts 
had  acknowledged  the  right  of  Brace  to  control  and  mort- 
gage said  cow,  and  had  approved  and  ratified  the  mortgaging 
of  said  cow  by  having  full  knowledge  of  the  fact,  and  in 
Vol.  XLin.  19 
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ri'!'|K>siiiu'  110  objections,  and  by  giving  no  notice,  of  her  claim, 
it' any  existed. 

The  case  was  tried  beibre  the  justice  and  a  jury,  and  a 
verdict  rendered  in  fiivor  of  the  plaintiif.  Tlie  detendant 
a[>pealed  from  tlie  judgment  to  the  county  court  of  Tioga 
county,  and  upon  a  retrial  then  a  verdict  was  found  in  favor 
of  the  plaintiff  for  $74  90.  At  tlie  close  of  plaintiff'? 
testimony,  a  motion  was  made  for  a  nonsuit  upon  tlie  ground 
among  others,  that  there  was  no  valid  gift  of  the  property 
to  the  plaintiff,  which  motion  was  denied,  and  the  defendant 
dulv  excepted.  Four  otlier  questions  were  raised  upon  the 
trial,  but  it  is  not  important  to  state  tiiem.  The  material 
feature  is  set  forth  with  sufficient  particularity  in  tlie  opinion. 
A  judgment  was  entered  on  the  verdict,  a  motion  was  made 
lor  a  new  trial,  and  denied  by  the  county  court,  and  the 
defendant  appealed  to  the  general  term  of  the  supreme 
court. 

Charles  A.  Clark,  for  appellant  and  defendant. 

I.  To  maintain  trover,  or  any  action  for  the  conversion 
of  personal  property :  The  plaintiff  must  have  property  in 
tlie  chattels  converted  and  the  actual  possession,  or  the  right 
to  the  possession,  at  the  time  of  the  conversion. 

And  if  the  defendant  denies  property  in  tlie  plaintiff: 
Under  such  a  denial,  the  defendant  may  show  property  out, 
of  the  plaintiff  and  in  himself,  or  in  a  third  person.  Such 
')roof  will  defeat  the  action  [Morey  agt.  Safe  Deposit  Co.,  39 
llotv.,  124;  Ttithill  A^t.  W heeler ^  Q  Barb.,  'Si')2  j  llotchkiss 
agt.  McVickar  12  Johns. ^  403  ;  lleijl  agt.  Barling^  1  Gaines^ 

II.  The  heifer  or  cow  in  controversy  was  not  the  property  of 
the  plaintitFat  the  time  the  defendant  took  possession  of  her, 
January  30th,  1SG9.  Neither  had  she  been  at  any  time  the 
pro[)erty  of  the  plaintiff,  nor  in  her  possession. 

The  plaintiff  claims  the  heifer  as  a  gift  from  her  mother, 
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which  gift  consisted  in  a  conversation  which  she  and  her 
mother  allege  took  place  in  February,  1867,  concerning  the 
giving  the  plaintiff  a  heifer  by  the  mother.  Two  heifers 
were  mentioned ;  neither  was  designated.  Neither  was  ac- 
cepted at  the  time.  The  heifer  was  not  seen  at  tlie  time, 
nor  is  tliere  any  recollection  when  she  was  seen  afterwards. 
There  never  was  any  delivery  of  the  heifer  to  the  plaintifF, 
and  there  was  never  any  change  ot  possession  until  she  was 
delivered  by  James  B.  Brace,  on  the  30th  of  January,  1869, 
to  the  defendant.  The  heifer  continued  to  be  kept  with  her 
father's  stock  as  before.  James  B.  Brace  raised  this  heifer 
from  a  calf,  furnished  fodder  for  her,  and  at  all  times  exercised 
acts  of  ownership  over  her,  had  the  possession  and  control 
of  her,  and  it  nowhere  appears  that  he  had  any  knowledge 
of  this  pretended  gift  from  his  wife  to  hisdaugliter,  the  plain- 
tiff, until  January  30th,  1869. 

At  the  time  of  this  conversation  purporting  to  amount  to 
a  gift  of  this  heifer,  the  plaintiff  was  living  away  from  home 
teaching  school.  Yet  the  heifer  was  not  seen.  No  change  was 
made  in  the  possession  ;  no  different  arrangement  concerning 
her  keeping,  and  it  nowhere  appears  that  this  heifer  being 
given  to  plaintiff  was  ever  mentioned,  between  donee  and 
donor,  or  to  other  parties  from  the  time  when  this  conversa- 
tion is  pretended  to  have  taken  place  in  February,  1867,  up 
to  the  time  when  Brace  was  delivering  up  this  iieifer  in  ac- 
cordance with  his  bona  fide  sale  on  the  30th  of  January, 
1869. 

The  plaintiff  married  and  went  away  from  home  to  live, 
and  the  heifer  remains  in  the  same  possession.  Nothing  is 
mentioned  that  she  had  any  claim  to  the  heifer  anywhere, 
nor  at  any  tine,  nor  to  any  party.  Her  husband  did  not 
know  that  siie  had  any  claim  on  the  heifer.  Tlujy  moved 
to  Nanticoke  and  live  in  the  same  house  with  her  father ;  but 
by  themselves,  each  furnishing  their  own  table.  This  heifer 
becomes  a  cow  and  gives  milk,  the  milk  is  never  separate 
from  the  milk  of  the  other  cows  belonging  to  her  father,  but 
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is  all  put  together  with  the  milk  of  the  other  cows,  and  this 
continued  so  up  to  the  time  defendant  came  in  possession  of 
this  cow,  and  this  mysterious  gift  appears  not  to  have  been 
thought  of  during  all  this  time. 

It  is  essential  to  the  validity  of  a  gift  that  it  goes  into  effect 
immediately  and  completely.  If  it  is  to  take  effect  in  future, 
it  is  a  mere  promise ;  and  since  it  is  a  promise  made  without 
any  consideration  to  support  it,  the  law  will  not  enforce  it. 
For  tiiis  reason  it  is  indispensable  that  every  oral  gift  to  be 
valid  should  be  accompanied  by  an  actual  or  symbolical 
delivery  of  the  thing  given  if  the  subject  matter  is  capable 
of  delivery. 

If  the  possession,  or  some  means  of  obtaining  the  possession 
and  control  is  not  transferred  to  the  don^e,  the  title  does  not 
pass  (1  Wait,  109;  11  Walt,  1013,  7iote  14;  Noble  agt. 
Smith  and  others,  2  Johns.,  52;  Cook  agt.  Sarah  Husted,  12 
Johns.,  1S8  ;  Huntington  agt.  Gilmore,  14  Barb.,  243  ; 
Woodruff  agt.  CooJc,  25  Barb.,  505  ;  2  Kenfs  Com.,  438 ; 
last  ed.,  2  Kent,  5G6). 

In  this  case  the  court  will  perceive  that  the  evidence  is 
complete  and  positive  by  the  plaintiff,  the  pretended  donee, 
and  by  her  mother,  the  pretended  donor,  that 'there  was 
never  any  delivery  of  this  heifer  to  the  plaintiff,  and  never  a 
change  of  possession.  This  is  from  plaintitT's  own  witnesses, 
and  stands  entirely  undisputed  ;  that  the  plaintiff  did  not  in 
any  manner  ever  have  any  control  over  this  cow.  The  ques- 
tion which  defendant  thinks  should  be  decided  is,  "  Is  any 
delivery  whatever  necessary  to  constitute  a  vahdgiftfor 
"  can  a  valid  gift  be  made  without  designating  what  the 
property  is,  or  which  of  different  pieces  of  property  is  to  be 
given,  without  pointing  it  out,  without  seeing  it,  and  with- 
out even  receiving  possession  or  control  of  the  property  in 
any  manner  whatever  f  And  the  opinion  of  the  court  is 
respectfully  asked. 

III.  If  Irena  Brace,  the  mother  of  plaintiff,  was  originally 
the  owner  of  this  heifer  or  cow,  she  continued  to  own  it  as  the 
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possession,  title  and  control  were  not  changed  in  consequence 
of  the  pretended  gift.  The  mortgage  given  by  Brace,  and 
the  sale  made  by  him  was  binding  upon  her.  Ist.  Brace 
told  her  at  the  time  of  borrowing  the  money  of  defendant, 
he  got  the  money  to  pay  company  debts  with,  of  which  she 
owed  a  part.  2d.  She  knew  of  the  mortgaging  of  this  cow, 
and  made  no  objection.  3d.  Brace  w^as  her  authorized  agent, 
and  did  the  business  for  the  firm.  If  there  was  money  to  be 
borrowed,  or  to  be  paid,  he  did  it.  4th.  She  was  present  at 
the  time  of  the  delivery  of  this  heifer,  and  made  no  objection 
to  the  sale  and  delivery.  This  cow  was  delivered  to  defend- 
ant by  an  arrangement  made  with  James  B.  Brace.  Brace 
stated  to  Almon  Morgan  when  he  turned  this  heifer  out  to  him 
as  security  on  a  former  occasion,  in  the  presence  of  Mrs.  Brace 
that  this  heifer  was  his,  and  she  assented  to  it  by  not  disput- 
ing it.  The  sale  and  mortgage  by  Brace  was  a  sale  by  the 
wife  if  she  was  the  owner  of  the  property.  She  was  cog- 
nizant of  the  whole  transaction  and  approved  and  ratified  it. 
Now,  when  Brace  borrowed  the  money  of  defendant  and 
mortgaged  this  heifer  to  secure  Balch  for  signing  with  him, 
he  was  doing  just  such  business  as  Mrs.  Brace  swears  he 
was  authorized  to  do  for  the  firm  :  to  borrow  money  when 
necessary,  and  to  pay  it  out.  The  mother  had  never  de- 
livered this  heifer  to  plaintiff,  and  after  selling  it  through 
James  B.  Brace,  her  agent,  to  Balch,  or  to  defendant,  she 
can't  now  tjpump  up  some  old  conversation  between  her  and 
her  daughter,  to  deprive  an  innocent  purchaser  in  good  faith 
of  his  rights,  and  thus  defraud  him  of  his  -money  {Calmer 
agt.  BleecJcer,  12  Johns.,  300  ;  Johnson  agt.  Jones,  4  Barh.y 
309 ;  Thompson  agt.  Blanchard,  4  Cotnst,,  303 ;  Niven  agt. 
Belknap,  2  Johns.,  573  and  599  ;  Brewster  agt.  BaJccr^  IG 
Barb.,  613;  Stephens  agt.  Baird,  9  Cow.y  274;  Edgerton 
agt.  Thomas,  5  Seldon,  40). 

IV.  The  plaintiff  had  knowledge  of  this  mortgage,  and  if 
ehe  had  any  claim  to  this  cow,  she  legally  assented  to  the 
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morlgngo  (12    Johns.,  ;300 ;    Thonqjson   agt.    IJlanchard.  4 
Conist.,  303;  Brewster  agt.  Baker,  iG  Barb.,  G13). 

Every  ratiiicatioii  of  an  assumed  agency  is  e(|uivaient  to  an 
original  authority  {Tracy  agt.    Veeder,  3-5  lluiv..  209). 

V.  The  defendant  had  a  right  to  the  answer  to  the  ques- 
tion put  to  Theodore  Brink,  plaintifi"'s  husband,  on  a  cross- 
examination  :  "Did  you  not  in  December,  ISOS,  make  a 
contract  with  James  \^.  Brace,  by  which  you  were  to  have 
tiiis  cow  of  him  f"' 

The  defendant  had  a  right  upon  cross-examination  to  show 
that  the  jdaintitf 's  husband  eight  months  after  the  mortgage 
was  given  on  this  cow,  and  only  the  month  before  she  was 
delivered  up  to  pay  the  mortgage,  and  after  the  whole  family, 
plaintifi' and  all,  knew  of  the  existence  of  the  mortgage,  sup- 
posed the  title  to  be  in  Brace  instead  of  his  wife,  the  plain- 
tiff. It  would  sliow  that  after  this  cow  liad  been  milked 
tln'ough  the  season,  that  plaintiff's  husband  considered  the 
title  and  the  possession,  and  the  right  to  dispase  of  this  cow 
in  Brace. 

This  riglit  the  defendant  was  denied  by  the  court,  to  which 
the  defendant  excepted. 

And  yet,  after  denying  the  defendant  the  answer  to  this 
question,  the  learned  judge  cliarged  the  jury  to  take  into  ac- 
count any  acts  of  ownership  or  control  exercised  by  the  plain- 
tiffj  or  by  her  husband  for  her,  in  determining  wlietlier  this 
cow  Jiad  been  delivered  to  the  plaintiff. 

And  altliough  the  only  claim  made  tliat  there  was  ever  a 
delivery  to  the  plaintiff,  by  plaintiff's  counsel,  and  tlie  only 
claim  that  the  plaintilf  ever  had  any  possession  or  property 
in  tliis  cow,  was  based  on  the  ground  tliat  her  husband,  the 
witness,  made  a  contract  with  James  B.  Brace,  and  be- 
came a  partner  in  Xanticoke  with  James  B.  &•  Irena  Ijrace, 
and  by  virtue  of  this  partnership  the  husband  of  plaintiff 
came  in  possession  of  the  premises  on  which  the  stock  was 
kept  equally  with  J.  B.  Brace  &  Irena  Brace,  and  that  his 
possession  of  the  real  estate,  thus  obtained,  unwittingly  and 
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without  knowledge,  tliouglit  or  intent,  completed  this  pre- 
tended gift.  And  yet,  defendant  was  denied  the  privilege  of 
proving  by  thirf  husband,  whom  plaintiff*  produced  as  a  wit- 
ness, tlu.it  Im  knew  that  Brace  had  either  the  ownershi[)  or 
right  to  sell  and  dispose  of  this  cow.  And  that  if  wit- 
lioss  (plaintiff's  husband),  ever  had  any  possession  it  was 
under  a  contract  from  James  B.  Brace,  and  that  plaintiff*,  by 
no  act,  word  or  deed  of  hers  had  ever  indicated  that  she  had 
ever  had  any  present  from  her  mother,  and  that  she  had 
never  communicated  to  her  husband  that  she  claimed  this 
heifer,  which  would  be  strong  presumptive  evidence  that  siie 
did  not  consider  it  hers. 

"VI.  The  court  should  have  granted  a  nonsuit  on  motion 
of  defendant. 

From  plaintiff's  own  evidence  the  cow  in  question  was 
shown  not  to  be  the  property  of  plaintiff.  She  was  shown 
never  to  have  possesssion,  or  the  right  of  possession,  and 
there  was  no  fact,  with  which  tlie  plaintiff  should  have  been 
allowed  to  go  to  the  jury  [Huntington  agt.  Gilmore,  14  Uurh., 
2i-3). 

VII.  The  judge's  charge  to  the  jury  was  conclusive  against 
the  defendant,  and  the  defendant's  rights  were  prejudicedtiiere- 
by.  The  charge  left  no  fact  for  the  jury  to  determine,  it  in 
fact  ordered  the  jury  to  find  a  verdict  for  the  plaintiff*.  The 
charge  necessarily  carried  to  the  minds  of  the  jury,  that  liis 
honor,  the  judge,  had  determined  that  there  had  been,  at 
some  time  and  in  some  manner,  a  delivery  to  the  plaintiff*  of 
this  heifer.  lie  charged  the  jury,  "  that  tlie  gift  of  this  cow 
became  complete,  and  that  the  title  was  in  tlie  plaintiff*." 
This  left  no  fact  for  the  jury  to  determine,  and  to  tiiis  charge 
tile  defendant  duly  exce[)ted. 

He  also  charged  the  jtiry,  "  that  unless  the  mortgage  was 
given  by  the  consent  and  approval  of  the  plaintiff*,  tiiey  would 
find  as  damages  for  tlie  plaintiff*,  the  value  of  the  cow,"  &c. 
To  which  the  defendant  duly  excepted. 

This  instructed  the  jury  to  find  u  verdict  for  the  plaintiff*, 
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even  if  the  plaintiff  was  not  the  owner,  nor  had  any  right  to 
possession,  if  the  mortgage  had  not  been  given  by  her  consent 
and  approval  she  was  entitled  to  a  verdict  according  to  the 
chai'ge.  And  if  she  was  the  owner,  and  after  the  mortgage 
was  given,  ratified  the  act,  still,  according  to  the  charge, 
the  jury  were  instructed  to  give  the  plaintiff  a  verdict. 

lie  also  charged  the  juiy  that  acts  of  ownership,  or  control, 
exercised  by  the  plaintiff's  husband  were  to  be  taken  into 
account  in  determining  the  completion  of  this  gift,  to  which 
the  defendant  duly  excepted. 

There  was  no  foundation  in  the  evidence  for  such  a  charge. 

The  evidence  amounts  to  positive  proof  on  the  part  of  the 
plaintift  that  there  was  at  no  time  a  delivery  of  this  heifer  to 
the  plaintiffj  nor  to  any  one  else,  for  there  was  no  change  of 
possession  (2  Keiifs  Com.,  438 ;  last  ed.,  2  Kent,  5()6). 

Therefore,  the  plaintiff's  husband  could  not  have  had  pos- 
session of  her,  nor  the  plaintiff.  And  there  is  not  the  slightest 
particle  of  evidence  in  the  case  tending  to  show  any  delivery 
or  change  of  possession. 

The  charge  was  unjust  and  prejudicial  to  the  defendant 
and  contfolled  the  verdict  of  the  jury  (3  Abb.  N.  S.,  286). 

The  judgment  should  be  reversed  with  cost,  as  a  new  trial 
would  be  no  benefit  to  the  plaintiff. 

Charles  A.  Hunger,  for  respondent  and  plaintiff, 

I.  The  jury  found  the  gift  complete,  and  there  is  evidence 
to  sustain  th'iir  finding. 

The  plaintiff  swears  that  in  February  18G7,  her  mother 
ffave  her  the  heifer,  tellini;  her  she  could  have  whiciiever  of 
the  two  she  wanted  ;  that  in  ISGS,  she  milked  the  cow  ; 
that  in  January  18G9,  she  was  the  owner  of  the  cow,  and 
asserted  her  ownership,  and  forbade  the  taking. 

j\Irs.  Brace  swears  that  she  gave  the  animal  to  the  plain- 
tiff; was  present  when  she  asserted  her  claim  and  forbade 
the  taking,  and  that  Brink,  herself  and  Brace  lived  together 


NEW  YORK  PRACTICE  REPORTS.       297 

Brink  agt.  Gould. 

on  the  farm  when  the  cow  was  taken,  and  were  in  partner- 
ship iu  the  business  of  farmin<^.  Mrs.  Brace  recognizes  the 
gift  and  makes  no  claim  to  the  animal. 

Mr.  Brink,  the  husband  of  plaintiff,  was  present  at  the 
taking,  when  his  wife  claimed  the  cow,  and  afterwards  by 
lier  direction  demanded  the  animal  of  the  defendant ;  and 
from  his  evidence  it  may  be  inferred  that  after  April  1867, 
his  wife  claimed  the  heifer,  and  that  he  drove  the  heifer  to 
buU  in  June,  ]  867. 

It  would  seem  that  from  the  time  of,  or  shortly  after  the 
gift  in  February  1S67,  this  animal  was  recognized  and  treated 
us  the  plaintiff's  property  up  to  the  occasion  of  the  con- 
version— and  will  a  party  who  makes  no  claim  through  either 
the  donor  or  donee  be  permitted  to  question  the  vahdity  of 
the  gift? 

II.  Although  delivery  is  essential  to  a  gift,  yet,  as  the 
daughter  was  at  the  time  teaching  school  away  from  home, 
and  as  after  her  marriage,  with  the  exception  of  two  months, 
she  and  her  husband  lived  with  her  parents,  a  sufficient,  and 
all  the  deliveiy  the  property  was  susceptible  of,  may  be  in- 
ferred. 

Mrs.  Brace  recognized  and  never  revoked  the  gift.  Her 
daughter  accepted  and  claimed  it.  The  donee  and  her  hus- 
band exercised  acts  of  ownership  over  the  cow.  After  March 
1867,  the  plaintiff  and  her  husband  were  in  joint  occupation, 
with  Mr.  and  Mrs.  Brace,  of  the  farm  on  wliich  the  cow  was 
kept,  and  Brink  was  a  partner  with  Mr.  and  Mrs.  Brace  in 
the  farming  business. 

When  a  father  bought  a  lottery  ticket  which  he  declared 
he  gave  to  his  infant  daughter,  and  wrote  lier  name  upon  it, 
and  after  it  had  drawn  a  prize  declared  that  he  had  given  it 
to  her,  and  that  the  prize  money  was  hers — tliis  was  held 
sufticient  for  a  jury  to  infer  all  the  formality  requisite  to  a 
valid  gift  {Grangiac  agt.  Arclen,  10  Johns.,  292). 

A  man  and  woman  lived  in  the  same  boarding-liouse,  and 
be  maintained  and  treated  her  as  a  daugliter,  and  both  had 
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access  to  a  room  in  which  he  had  a  trunk.  Being  about  to 
go  away,  and  being  in  another  room,  he  said  to  her  :  '^  My 
trunk  upstairs  and  wluit  is  in  it,  I  give  to  you — there  is 
enough  in  it  to  keep  you  a  spell."  He  went  away  and  re- 
turned in  a  few  diiys  and  occupied  the  room  and  used  the 
trunk  and  clothes  as  usual,  and  until  he  died,  shortly  alter. 
The  woman  then  took  the  trunk  and  contents,  among  which 
was  a  pass  book  in  a  savings  bank.  Woodruff,  «/.,  held 
this  a  valid  gilt  of  the  book,  and  of  the  moneys  standing  to 
the  decedent's  credit  therein,  and  that  a  delivery  and  accept-' 
ance  might  be  inferred  from  the  facts  [Penfield  agt.  Fuh. 
Adnir.,  2  E.  I).  Smith,  305). 

III.  The  jury  having  found,  as  they  w^ell  might  find,  that 
Mrs.  Brace  knew  nothing  of  the  mortgage  until  the  summer 
after  it  was  given,  and  the  plaintitF  nothing  until  some  two 
weeks  before  the  taking,  the  defendant  is  concluded  on  that 
point.    He  derived  no  right  through  either  mother  or  daughter. 

Now,  as  I>rink  and  wiiie,  and  Brace  and  wife,  together  oc- 
cupied the  tarm  where  the  animal  was  kept,  and  as  Brink 
did  not  claim  her — as  Mrs.  Brink,  the  former  owner,  recog- 
nized the  cow  as  the  plaintiff's,  and  as  at  the  time  ot  the 
conversion  the  plaintitf  claimed  and  exercised  yets  of  owner- 
ship over  her,  the  plaintitf  had  such  a  possession  as  would 
entitle  her  to  maintain  trover  even  if  the  gilt  had  never  be- 
come complete. 

A  naked  possessor  of  goods  without  right  may  maintain 
an  action  of  trover,  and  if  property  be  set  up  by  a  third 
person,  it  must  be  followed  by  proof  of  some  right  or  claim 
derived  by  the  defendant  from  the  true  owner  (1  Cow.  Tr., 
3d  ed.,  321,  and  cases  cited). 

IV.  Tlie  charge  of  the  judge  is  unexceptionable.  The 
expression  of  the  judge,  ''It  seems  to  me  the  gift  became 
complete,"  taken  in  its  proper  connection,  did  not  amount  to 
an  instruction  to  the  jury  on  a  point  of  law.  It  was  a  mere 
expression  of  an  opinion  that  the  evidence  did  show  a  trans- 
fer of  possession,  and  he  in  no  respect  assumed  to  take  from 
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the  jury  the  right  to  judge  for  themselves  on  the  matter.  A 
mere  expression  of  an  opinion  by  a  judge  upon  the  evidence, 
leaving  the  jury  to  draw  their  own  conclusions,  is  never  a 
ground  for  a  new  trial  {Johnson  agt.  PacJcard,  G  W.  415; 
Winne  agt.  McDonald,  39  N.   Y.,  232) 

JBi/  the  court,  Miller,  P.  J. — Delivery  is  essential  to  the 
validity  of  a  parol  gift.  Witiiout  a  delivery,  title  does  not 
pass,  and  a  mere  intention  or  naked  2)romise  to  give,  without 
some  act  to  pass  the  property,  is  not  a  gift  (2  Keiit  Com., 
438).  The  donor  must  part  not  only  with  the  possession, 
but  with  the  dominion  of  the  property  (2  Kent  Com.,  439). 
And  the  gift  is  only  perfect  and  irrevocable  by  delivery  and 
acceptance  (2  Kent  Com.,  440,  see  also  Grangiac  agt.  Arden, 
10  Johns.,  290  ;  Huntinyton  agt.  Gihnore,  14  Barb.,  24G ; 
Woodruff  agt.  Cook,  25  Barh.,  512;  Harris  agt.  ClarJc,  3 
Com.,  113). 

The  principles  laid  down  are  quite  familiar  and  applying 
them  to  the  facts  presented  in  the  case  at  bar,  I  am  unable 
to  see  how  the  plaintiff' can  recover,  and  am  inclined  to  think, 
that  the  court  were  in  error  in  refusing  the  motion  made  by 
the  defendant  for  a  nonsuit.  The  plaintiff'  claimed  the  prop- 
erty as  a  gift  from  her  mother,  and  it  appeared  upon  tlie  trial, 
that  the  plaintiff"'s  mother  was  the  owner  of  the  two  heifers, 
and  that  in  the  month  of  February,  1SG7,  in  a  conversation 
with  the  plaintiff  at  the  mother's  residence  where  tiie  heifers 
were,  she  told  the  plaintiff'  that  she  could  have  whichever  one 
of  the  heifers  she  wanted.  No  response  w^s  made  to  this. 
The  heifers  were  not  present,  and  no  designation  was  made 
by  the  plaintiff"  of  either  of  them,  at  that  time.  The  plain- 
tiff did  not  live  at  home,  but  was  away  teaching  school,  and 
did  no  act  to  take  possession  of  the  heifer.  The  plaintiff' 
neitiier  received  nor  did  her  mother  deliver  tiie  proi)erty  to 
lier  at  the  time  the  alleged  gitt  is  claimed  to  have  been  made. 
There  was  no  such  acceptance  and  delivery  as  the  law  re- 
quires. 
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The  subsequent  acts  do  not,  in  my  opinion  establish,  or 
tend  to  prove  any  facts  which  obviate  the  difficulty.  The 
plaintiff'  was  soon  afterwards  married,  and  in  the  month  of 
March  following,  her  husband  and  fother  and  mother,  made 
a  contract  for  a  farm,  to  which  the  father  and  mother  re- 
moved with  the  two  heifers  and  other  stock  which  luid  re- 
mained in  their  possession,  and  about  the  first  of  April  the 
plaintiff  and  her  husband  also  went  there.  The  farm  was 
then  worked  by  the  plaintiff's  husband  and  her  father  and 
mother  jointly,  and  in  April,  1868,  the  plaintiff's  father  ex- 
ecuted a  chattel  mortgage  upon  the  heifer  and  other  property 
under  whicli  the  defendant  claims  title,  and  took  the  same  in 
the  month  of  January,  1869.  During  the  period  that  the 
plaintiff"  and  her  husband  were  in  possession  of  the  farm  with 
her  father  and  mother,  she  exercised  no  distinct  act  of  own- 
ership over  the  property,  nor  made  any  especial  claim  of  title, 
to  wit :  It  was  these  the  same  as  other  stock,  and  there  is 
no  evidence  of  a  delivery  of  the  property  to  her  alone. 
Certainly  thej*e  was  no  such  delivery,  as  the  law  requires  to 
estabhsh  a  gift  within  the  meaning  of  the  law.  There  is  in 
fact,  nothing  in  the  case  to  show  any  change  in  the  possession 
of  the  property  after  the  alleged  gift,  except  the  fact  that 
the  plaintiff'  and  her  husband  worked  the  farm  in  conjunc- 
tion with  her  father  and  mother.  This  is  not  sufficient  to 
make  out  a  valid  gift,  or  to  raise  any  question  of  fact  for  the 
jury  upon  that  subject. 

Four  other  questions  are  made,  but  inasmuch  as  there  was 
error  for  the  reasons  stated,  in  refusing  the  motion  for  a  non- 
suit, it  is  not  necessary  to  discuss  them. 

Judgment  and  order  appealed  from  reversed,  and  a  new 
trial  granted  with  costs  to  abide  the  event. 
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U.  S.  SUPREME   COURT. 
The  Steamer  Patapsco. 


I.  The  steamer  Patapsco,  a  vessel  owned  or  chartered  by  the  Commercial  Steam- 
boat Company,  a  corporation  incorporated  by  the  laws  of  Rhode  Island,  was 
engatred  in  making  weekly  trips  between  New  York  ana  Baltimore  in  a  line 
with  other  vessels  belonjjing  to  the  company. 

On  each  occasion  that  she  started  from  Baltimore  the  agent  of  the  company  gave 
written  requisitions  to  Mr.  Boyce,  a  coal  miner,  who  had  extensive  coal  depots  ai 
Baltimore,  to  deliver  onboard  of  the  steamer  (by  name)  various  quantities  of 
coal.  Mr.  Boyce  on  receiving  the  above  requisitions  gave  written  orders  to  his 
agents  to  deliver  on  board  of  the  steamer  (by  name)  the  same  quantities. 

The  coal  was  necessary,  indeed  indispensible  to  enable  the  steamer  to  make  her 
various  voyages.  To  save  useless  accumulation  of  bills,  Mr.  Boyce  tendered  one 
general  bill  each  month  to  the  company  (by  name)  making  them  debtor  to  the 
various  accounts.  Tlie  steamer  had  no  funds  to  pay  for  the  coal  and  the  com- 
pany were  in  an  embarrassed  state  which  shortly  thereafter  resulted  iu  total 
bankruptcy. 

On  a  libel  tiled  in,  rem  by  Mr.  Boyce  against  one  of  the  steamships  for  coal  used,  it 
was  held  by  the  United  States  district  court  of  New  York,  (Shipman,  D.  J.) 
that  he  had  no  lieu  on  the  steamship  for  the  coal.  The  United  States  circuit  court, 
(Nelson,  C.  J.,)  reversed  the  district  and  held  that  he  had  and  the  supreme  court 
now  affirm  the  circuit  court  holding: 

1.  That  it  appearing  tliat  the  Patapsco  was  in  a  foreign  port  and  that  the  coal  was 
ordered  for  her  specifically  by  name  and  delivered  to  the  officers  in  charge  of  her  ; 
that  the  coal  was  necessary,  in  such  a  case  the  inference  is  that  the  credit  was 
given  to  the  vessel,  unless  it  can  be  inferred  thcvt  the  master  had  funds,  or  the 
owners  had  credit  and  that  the  maierial  man  knew  of  this,  or  knew  of  such  facta 
as  should  have  put  him  on  inquiry. 

2.  The  Lulu  (10  Wal.,  192;,  alluded  to  and  approved  of. 

3.  The  coal  being  sold  for  cash  at  the  lowest  market  price,  it  is  clear  that  there  was 
no  credit  given  to  the  company  at  the  time  of  sale. 

4.  When  the  libellant  waived  his  privilege  of  cash  on  delivery  and  put  the  coal  on 
board  of  the  steamship,  the  presumption  of  law  would  be  that  he  thereby  gave 
credit  to  the  steamship  and  not  to  the  owners  thereof,  inasmuch  aa  the  supplies 
were  furnished  in  a  foreign  port. 

f).  If  the  credit  was  to  the  vessel  there  is  a  lien  and  the  burden  of  displacing  it  is  on 
the  claimant. 

6.  He  must  show  affirmatively  that  the  credit  was  given  to  the  company  to  the  ex- 
clusion of  a  credit  to  the  vessel. 

T.  Entries  in  the  books  ot  the  party  supplying  the  materials,  while  they  may  tend 


803  XKW  YORK  PRACTICE  REPORTS. 

The  Bteainer  Piitajx-ico. 

to  8Ul>P<'rt  eitlier  view  of  the  facts  of  credit  iicconlmg  to  tlie  emiy,  yet  are  not 
conclusive,  and  are  always  expla  uable,  and  the  irutii  of  the  irunsiution  can  be 
Bliown  indeiiendent  of  tiieni. 
8.  The  recent  decisions  of  tiie  supreme  court  in  cases  of  liens  songlit  to  be  enforced 
bv  nniterial  men,  for  sup(ilies  furnished  to  vessels  in  foreign  ports,  have  had  the 
ett'ect  to  place  liens  on  a  more  substantial  footing  than  some  previous  cases  seem 
Lave  left  it. 


Argued  March  21,  1S72,  decided  May  C,  1S72. 

An  appeal  from  the  second  circuit. 

This  case  came  up  on  appeal  from  a  decree  of  jMr.  Justice 
Nelsox,  delivered  in  the  second  circuit,  reversing  a  judgment 
rendered  in  the  U.  S.  district  court  for  the  southern  district 
of  New  York. 

In  tlie  district  court  below,  the  libellant,  a  resident  of 
Baltimore,  had  filed  his  libel  and  arrested  tlie  Patapsco,  a 
vessel  owned  or  chartered  by  the  Commercial  Steamboat 
Company,  a  corporation  incorporated  by  the  laws  of  the  state 
of  Rhode  IsIanJ,  for  coal  furnished  the  said  steamboat  at 
Baltimore,  in  February  and  March,  1S6G,  to  enable  her  to 
make  her  trips  between  Baltimore  and  New  York,  between 
which  ports  slie  was  running,  under  a  cluirter  to  and  in  the 
line  of  the  said  company.  At  that  time  the  title  to  the  vessel 
was  registered  in  tlie  N.  Y.  Custom  House,  in  the  individual 
name  of  Bacon,  who  was  president  of  the  company,  and  a 
resident  of  New  York,  and  so  remained  until  April  2,  1S6G, 
(but  she  was  controled  solely  by  the  company,  on  or  about 
which  date  a  bill  of  sale  of  her  was  executed  by  Bacon  to 
the  present  claimant,  Borland,  also  a  resident  of  New  York ; 
the  bill  of  sale  expressing  a  consideration  of  $15,000,  but  as 
appears  by  a  letter  dated  April  27,  1S60,  written  by  Borland 
to  the  libellant,  the  actual  consideration  was  a  claim  which 
Borland  held  on  the  vessel  amounting  to  810,-500,  and  in 
practical  effect  he  only  held  the  title  as  secui'ity. 

The  proofs  in  the  district  court  below,  also  established 
that  the  supplies  in  question  consisted  of  six  separate  de- 
liveries of  bituminous  coal  by  the  appellant,  on  board  of  the 
Patapsco,  on  the  following  dates,  viz : 
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1SG6, 

Feb, 

3—40 

tons 

7  10 

2S4  00 

i( 

a 

10—41 

7  10 

291    10 

(I 

a 

17—50 

7   10 

355  00 

u 

u 

20— 50 

7  00 

350  00 

ii 

Mch. 

1 4—25 

6  50 

162  50 

a 

u 

24—42 

6  50 

2J3  00 

$1,715  GO 

It  also  established  that  the  said  supplies  were  used  in  the 
service  of  the  vessel  to  enable  her  to  make  her  trips  in  the 
line,  and  were,  therefore,  necessaries.  Tliat  at  the  time  the 
snid  coal  was  furnished,  the  owners  of  said  vessel,  the  Com- 
mercial Steamboat  Company,  liad  no  other  coal  at  Baltimore, 
(the  port  of  supply),  by  which  the  vessel  in  question,  the 
Pata[)sco,  could  have  been  supplied  for  her  said  trips  in- 
di^pendent  of  the  coal  purchased  of  5Ir.  Boyce.  And  during 
February  and  March,  1S66,  the  owners  purchased  coal  of  no 
oth'U-  person  for  the  said  vessel  than  of  Mr.  Boyce. 

The  proofs  in  the  district  court  below,  also  established  that 
the  supplies  in  question  were  ordered  by  the  owners  of  the 
line,  through  their  Baltimore  agent  who  had  authority  for 
that  purpose. 

Tiie  course  of  dealing  was  as  follows,  viz  :  the  engineers 
of  the  ditferent  steamships  of  the  company,  on  their  arrival 
at  Baltimore,  reported  to  the  agent  of  the  company,  what 
coal  or  supplies  they  needed  for  tiie  particular  vessel,  whereup- 
on he  filled  up  a  printed  circular  directed  to  Mr.  Boyce  (or  his 
deputy  did  so  in  his,  the  agent's,  nam«>),  to  famish  steamship 
Pata[)sco,  or  whichever  one  it  might  be,  so  many  tons  of  soft 
coal  at  the  time  when  same  was  needed,  and  send  invoice 
tlierefor.  ]\Ir.  Boyce  then  filled  up  a  pruited  order,  in  sub- 
stance directing  his  agent,  to  deliver  on  board  steamship 
Patapsco,  so  many  tons  of  bitumious  coal.  On  receipt  of 
that  order  the  coal  was  so  delivered  on  board  of  the  steam- 
sliip,  and  vouchers  for  such  delivery  taken.  At  the  end  of 
the  month  a  bill  was  made  out  of  all  the  deliveries  for  that 
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month  to  the  Commercial  Steamboat  Company,  in  which  the 
coal  delivered  during  the  month  is  charged  to  each  steamboat, 
and  tlie  bills  of  coal  collected.  The  object  of  making  out  a 
general  bill  in  that  form  each  month  was,  as  testified  to,  to 
save  useless  accumulation  of  bills,  and  for  sake  of  con- 
venience. 

The  libellant  also  gave  evidence  that  the  coal  w^as  sold 
at  the  lowest  cash  price,  and  that  the  only  credit  given  was 
the  waiver  of  the  cash  on  delivery,  and  rendition  of  a  general 
bill  at  the  end  of  the  month.  ^ 

The  libellant  further  gave  evidence  to  show  that  at  the 
time  the  coal  was  sold  and  delivered  by  Boyce  to  the  steam- 
ship, the  company  was  more  or  less  pecuniarily  embarrassed 
in  Baltimore,  and  that  Mr.  Boyce  knew  it. 

This  was  contested  by  the  claimants,  however. 

The  claimants  called  for  the  libellant's  journals  and  ledgers, 
but  did  not  call  for  his  books  of  orignal  entries.  The  entries 
affecting  those  items  of  accounts  are  quoted  in  Justice  Davis's 
opinion  hereafter. 

The  libellant  further  proved  that  prior  to  February,  1SG6, 
the  Commercial  Steamboat  Company  were  compelled  to  give 
mortgages  on  their  steamships  to  the  Baltimore  &  Ohio 
Railroad  Company,  on  the  Gth  day  of  February,  ]  S66,  to 
secure  $4:5,000,  the  amount  of  freights.  All  of  this  coal  was 
sold  after  that  date. 

The  libellant  further  proved,  that  on  the  10th  April,  1S66, 
the  property  of  the  company,  including  its  steamsliips  (but 
not  the  Patapsco),  were  attached  on  claims  amounting  to 
SI 32,000  and  upwards,  in  existence  in  and  prior  to 
February,  ISGG,  many  of  which  attachments  were  for 
mechanics'  liens  in  rem.,  and  they  were  finally  sold  on  the 
30th  June,  18GG,  and  brought  not  enough  to  pay  those  at- 
tachments;  and  since  January,  1SG6,  not  a  dollar  of  principal 
or  dividend  has  ever  been  paid  on  the  capital  stoci  of  the 
company. 
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The  cause  was  argued  before  the  district  court  of  the  U. 
S.,  for  the  southern  district  of  New  York,  by 

Denxis  McMahon,  for  libellant. 

Charles  Donahue,  and  A.  J.  Heath,  for  claimant.     \ 

Shipman,  B.  J.y  dismissed  the  libel,  delivering  the  following 
opinion : 

Shipman,  J. — This  is  a  suit  in  rem,  to  enforce  an  alleged 
lien  on  the  steamer  Patapsco,  for  coal  furnished  her  in  the 
montlis  of  February  and  March,  ISGG,  by  the  libellant  at 
Baltimore. 

It  is  insisted  that  the  coal  was  a  part  of  the  necessary 
supplier  of  the  vessel  furnished  at  that  port,  and  that  it  was 
furnished  on  the  credit  of  the  vessel. 

Of  the  necessity  of  the  coal  there  can  be  no  doubt.  The 
question  in  dispute  is  whether  it  was  furnished  on  the  credit 
of  the  vessel. 

The  steamer  was  owned  by  John  R.  Bacoii,  at  the  time 
the  article  was  furnished,  but  was  running  in  a  line  owned 
by  the  Commercial  Steamboat  Company,  a  corporation  char- 
tered by  the  legislature  of  Rhode  Island.  This  company  had 
an  office  in  New  York,  and  ran  tlieir  boat  between  that  city 
and.  Baltimore.  They  had  exclusive  control  of  the  Patapsco 
as  well  as  other  boats  of  their  line,  and  must  be  deemed,  for 
the  time  owners  2>^o  hac  vice. 

This  company  had  an  agent  in  Baltimore,  \yho  attended  to 
their  business  there,  including  the  purchase  of  the  necessary 
supplies  for  the  steamers  which  were  required  at  that  port. 

The  steamers,  several  in  number,  had  been  running  on 
this  line  for  several  months  and  the  agent  had  been  in  the 
habit  of  purchasing  coal  for  them  of  different  parties,  and 
among  others  of  this  libellant.  The  amount  of  coal  required 
for  each  vessel  from  time  to  time  was  ordered  by  the  com- 
pany's agent,  in  writing,  the  order  in  each  instance  designa- 
Voi^  XLin.  20 
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ting  to  which  ship  tlie  amount  called  for  was  to  be  delivered. 
The  sales  were  considered  to  be  cash,  but  payment  on  de- 
li\-ery  was  waived  and  tiie  bills  presented  montldy,  to  the 
com])any's  agent. 

This  was  done  as  a  matter  of  convenience  and  to  avoid  the 
niulti[)lication  of  bills. 

Purchases  of  coal  had  been  made  of  the  libellant  from 
time  to  tmie,  from  December  1865  down  to  March  24,  1866, 
the  date  of  the  last  charge  in  the  account  upon  which  this 
suit  is  brought.  They  were  all  paid  by  the  agent  up  to 
February  1.  The  bills  were  made  out  to  the  Commercial 
Steaniboat  Company,  but  designating  the  name  of  the  ship 
to  wliich  each  parcel  was  delivered.  That  delivered  in 
February  and  March  was  not  paid  for,  and  the  libellant  seeks 
to  charge  the  ship. 

Now,  in  order  to  do  this,  the  libellant  must  prove  that  this 
coal  was  furnished  on  the  credit  of  the  ship,  and  that  there 
was  an  apparent  necessity  for  resorting  to  that  credit.  I 
think  the  proof  fails  on  both  these  points.  The  libellant 
dealt  not  with  the  master  of  the  vessel,  but  with  the  ac- 
credited agent  of  the  compan}',  resident  in  Baltimore.  I 
think  that  it  is  clear,  that  he  looked  to  the  company  generally 
and  not  to  the  particular  ship  for  his  pay.  Again,  there  is 
no  satisfactory  proof  of  a  necessity  apparent  at  the  time  for 
resorting  to  the  credit  of  the  ship.  There  is  proof  that  the 
a  flairs  of  the  company  were,  in  fact,  in  a  state  of  embarrass- 
ment, and  approaching  the  crisis  of  insolvency.  But  the 
proof  fails  to  show  that  they  had  not  sufficient  credit  in 
Baltimore  to  obtain  supplies  required  for  their  ships  at  that 
port. 

That  fact  must  be  clearly  proved  before  this  court  can 
assume,  that  the  credit  of  each  ship  was  or  could  be  resorted 
to  in  order  to  obtain  the  supplies  furnished  to  such  vessel. 

The  facts  in  this  case,  if  not  exactly  the  reverse,  fall  far 
short  of  those  in  the  case  of  Boss  agt.  The  Steamboat  Never- 
sinlc,  where  I  held  the  boat  liable. 
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As  I  discussed  the  general  question  of  law  involved  upon 
principle  and  authority  in  the  latter  case,  I  do  not  feel  called 
upon  to  repeat  or  enlarge  upon  that  discussion  here. 

Let  an  order  be  entered  dismissing  the  libel,  with  costs. 

From  that  decree  the  libellant  took  an  appeal  to  the 
circuit  court,  and  the  cause  was  heard  before  his  honor 
Samuel  Nelson,  associate  justice,  and  was  argued  by 

Dennis  McMinoN,  for  the  libellant,  and 
Charles  Donahue,  for  the  claimant. 

After  advisement  Justice  Nelson,  reversed  the  district 
court,  and  decreed  in  favor  of  the  libellant,  giving  the  follow- 
ing opinion :  • 

Nelson,  C.  J. — The  bill  in  this  case  was  filed  to  recover 
for  supplies  of  coal  furnished  in  the  months  of  February  and 
March,  1866,  at  Baltimore,  to  the  steamship  Patapsco.  The 
only  question  in  the  case  is,  whether  or  not  the  coal  was 
furnished  on  the  credit  of  the  vessel,  or  of  the  owners.  The 
Commercial  Steamboat  Company,  which  run  a  line  of 
steamers  from  the  city  of  New  York  to  Baltimore,  and  oc- 
casionally from  thence  to  Cliarlesruii.  The  arrangement  was, 
that  the  coal  sliould  be  fuinibhed  on  the  requisition  of  the 
engineers  of  the  vessel  for  cash^  but  for  convenience  in  mak- 
ing out  the  bills  and  transacting  the  business,  they  were 
made  out  against  the  vessel  once  a  month  and  presented  for 
payment.  The  weight  of  the  evidence  is,  that  Boyce  in  this 
arrangement,  and  time  taken  to  make  out  and  present  the 
bills,  looked  to  the  vessel  as  security  in  the  meantime  for  the 
payment  of  them,  and  did  not  intend  thereby  to  rely  on  the 
credit  of  the  company.  The  company  was  a  corporation 
under  the  laws  of  the  state  of  Rhode  Island,  and,  of  course, 
not  accessible  to  him,  a  resident  doing  business  in  Baltimore. 

The  company  had  not  long  been  engaged  in  running  this 
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line  of  steamers,  and  had  no  established  credit  in  that  city, 
and  in  the  months  of  February  and  March,  when  the  present 
supplies  were  furnished,  its  credit  was  not  good.  Previous 
to  this  time,  it  had  been  heavily  indebted  to  the  Baltimore 
and  Ohio  railroad  company. 

I  think  the  coal  in  this  case,  under  the  circumstances,  was 
delivered  and  the  credit  given  to  the  vessel  during  tlie  in- 
terval taken  by  the  common  consent  and  usage  of  tiie  parties 
within  which  to  make  up  the  monthly  bills,  and  present 
them  for  payment,  and  that  the  indebtedness  is  properly 
inforceable  as  a  lien  upon  the  vessel  against  which  it  was 
charged. 

Decree  below  reversed,  and  decree  for  libellant,  with 
reference. 

On  that  decision  a  reference  was  had,  and  the  commissioner 
reported  in  favor  of  the  libellant  for  $1,982  01.  To  which 
report  exceptions  were  filed,  but  after  argument  the  same 
were  overruled  and  final  decree  rendered  in  favor  of  the 
libellant  for  said  amount,  and  interest  from  July  15,  1868, 
date  of  the  report,  and  for  costs  to  be  taxed  in  the  district 
and  the  circuit  courts. 

From  such  decree  appeal  was  taken  to  the  supreme  court 
of  the  United  States,  and  after  a  motion  was  made  to  dismiss 
the  appeal,  which  was  denied,  and  is  reported  in  12  Wal.j 
the  cause  was  heard  in  the  December  term,  1871. 

Chaeles  Donahue,  for  the  appellants  and  claimants  of 
the  steamer. 

I.  The  claim  sought  to  be  enforced  here,  is  nothing  short 
of  a  running  account  between  a  vender  and  not  the  owner 
of  the  boat,  or  any  one  boat,  but  several  vessels,  and  of  a 
running  account  against  those  several  boats.  It  is  respect- 
fully submitted  that  ^as  to  the  facts  in  the  ca.se  of  Fratt 
agt.  Meedj  (19  How..,    U.  S.),  no  one  doubted  the  justice 
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of  that  decision,  and  that  it  is  only  the  general  language  and 
general  rule  too  strongly  laid  down  in  that  case,  that  the 
decision  has  been  modified,  and  that  this  case  is  in  all  forms 
with  Pratt  agt.  Reed,  (19  How.,  U.  S.) 

II.  In  the  case  of  Pra^^agt.  Reed,  (19  How.,  U.  S.),  and 
all  the  cases  above  referred  to,  the  doctrine  is  established, 
that  for  supplies  furnished  to  a  vessel  in  a  foreign  port,  the 
necessity,  render  the  circumstances  stated  in  the  cases,  a 
presumption  of  credit  of  the  vessel  existed,  nothing  more. 
We  submit,  that  where  the  hbellant  who  furnishes  the  goods 
is  personally  examined,  no  such  presumption  can  be  in- 
ferred when  he  does  not  state  or  claim  that  he  trusted  the 
credit  of  the  vessel,  or  that  he  dealt  on  her  credit. 

It  is  a  good  and  reasonable  presumption,  that  when  the 
libellant's  mouth  is  shut  to  presume  a  credit,  but  when  he  is 
examined  no  presumption  should  be  made. 

in.  But  whatever  presumption  is  to  be  drawn  from  the 
facts  required  to  make  such  hen,  no  such  presumption  exists 
here,  but  the  contrary  is  shown : 

1st.  The  goods  are  not  charged  to  the  vessel  and  although 
the  hbellant  is  sworn  this  is  not  explained. 

2d.  The  libellant's  book-keeper  is  sworn  and  he  states  that 
where  the  vessel  is  to  be  charged  her  name  is  placed  in  the 
account. 

3d.  The  fact  is,  that  the  account  is  a  general  and  running 
account  and  made  out  in  the  libellant's  books  against  the 
company  itself. 

Dennis  McIVIahon,  for  the  Hbellant  and  appellee. 

1.  The  libeUant  having  proven  a  sale  and  delivery  of  coal 
on  board  of  a  steamship,  used  by  it  in  its  navigation  in  a 
foreign  port,  ordered  by  the  owners'  agent,  the  presumption 
of  law  would  be  that  the  goods  were  purchased  on  the 
credit  of  the  steamship  itself,  and  the  claimants  must  displace 
that  presumption  (See  Judge  Taney's  remarks  in  Thomas 
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agt.  Osborne,  19  How.  TJ.  S.,  citing  the  Gen.  Smith,  4  Wheat, 
443;  Freeman  agt.  Buchingham,  18  lloiv.,  U.  S.  182  j  TJie 
Santiago  de  Cuba,  9   Wheat.,  417). 

II.  Where  the  owners  of  a  steamboat  need  coal  for  their 
steamboats,  and  have  no  coal  on  hand  for  their  boats,  but 
actually  buy  same  at  the  lowest  cash  price  in  a  foreign  port, 
the  presumption  of  law  would  be  thai;  they  had  no  credit  to 
buy  it  on  their  own  responsibility  otherwise  than  for  cash. 
If  the  material  man  waives  tlie  preliminary,  cash  on  delivery, 
the  presumption  of  law  is  that  he  does  not  do  it  on  the  ex- 
clusive credit  of  the  buyer,  but  rather  on  the  credit  of  the 
ship  to  whicii  it  was  delivered  in  a  foreign  port  {The  Sea 
Lark,  Sprague's  decisions,  573).  There  is  nothing  in  the 
recent  case  of  Prai^.  agt.  Heed,  to  disturb  the  old  doctrine — 
"  tacit  lien  arises  when  the  circumstances  necessary  to  create 
it  exist." 

III.  Baltimore  being  the  port  of  supply  is  the  port  of 
necessity,  and  in  case  the  company's  credit  becomes  a 
material  element  in  the  lien,  its  credit  in  that  port  must  be 
the  standard. 

IV.  The  claimants  rely  on  the  entry  in  the  libellant's 
ledger  and  tlie  journal  entries,  as  conclusive  evidence  that 
the  credit  for  the  supplies  in  question  were  given  to  the 
Commercial  Steamboat  Company.  The  original  entries  in 
the  day-book  were  not  called  for  by  the  claimants,  but  from 
the  journal  entries,  it  is  apparent  that  the  day-book  entries 
which  are  thus  journalized  were  debited  to  each  steamer  by 
name. 

Entries  in  books  are  always  explainable.  The  truth  of 
the  transaction  can  be  shown,  independent  of  the  entry.  In 
face  of  the  orders  of  the  goods  for  tlie  Patapsco  by  name, 
and  in  face  of  the  deliveries  on  that  steamer  itself,  and  of 
the  rendition  of  bills  aggregatmg  the  different  deliveries  to 
the  several  steamers  by  name,  and  of  the  evidence  proving 
a  delivery  on  tlie  faith  of  the  implied  hypothecation  of  the 
Patapsco,  the  mere  entries  in  the  journal  and  ledger,  which 
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are  not  the  originals,  ought  not  to  weigh  much  on  the  sub- 
ject of  a  personal  credit.  Even  the  taking  of  the  company's 
note  would  not  create  a  presumption  that  the  credit  was 
personal,  and  would  not  displace  a  bona  fide  lien  if  the  note 
were  surrendered  at  the  trial  {The  Guy,  9  Wallace,  758 ;  The 
Kalorama,  10  Wallace,  204). 

Nor  ought  such  charges  in  the  books  possess  as  much 
weight  on  the  subject  oi  a  personal  credit,  as  the  fact  that 
the  material  man  had  commenced  a  common  law  action  for 
the  claim.  Yet,  in  the  Kalorama  (10  Wall.,  204)  such 
suit  in  personam  in  a  state  court  was  held  not  to  be  con- 
clusive against  a  lien  in  rem. 

V.  To  displace  the  lien,  the  onus  is  thrown  on  the  claim- 
ant to  establish  that  the  sale  and  delivery  of  the  coal  in 
question  was  on  the  exclusive  credit  of  the  Commercial 
Steamboat  Company  (The  Lulu,  10   Wall.,  192). 

This  the  facts  rebut. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

Boyce,  a  coal  dealer  in  Baltimore,  filed  a  libel  against  the 
steamer  Patapsco,  in  tlie  district  court  at  New  York,  to 
recover  a  demand  for  six  separate  supplies  of  coal,  furuit-hed 
between  the  3d  of  February  and  the  2Gth  of  March,  1S66, 
to  the  steamer  Patapsco.  One  Borland  intervened  as  claim- 
ant. The  question  was  whetiier  the  coal  had  been  furnished 
on  the  credit  of  the  vessel  or  on  that  of  her  owners  only? 

The  facts  as  we  assume  them  from  the  weight  of  the 
evidence,  itself  somewhat  inconsistent,  were  t-lms  :  The  Com- 
mercial Steamboat  Company,  a  coi*poration  of'Rhode  Island, 
owned  and  chartered  certain  steamers,  the  Kingfisher,  &c., 
and  used  them  as  a  line  of  steamers  from  New  York  to 
Baltimore.  The  Patapsco  was  chartered  by  the  company 
to  run  on  the  line,  and  registered  at  New  York  in  tlie  in- 
dividual name  of  one  Bacon,  president  of  the  company; 
though  the  company  controlled  her.  The  company  had  an 
agent  at  Baltimore,  and  the  course  of  dealing  was  as  follows : 
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When  the  steamers  would  arive  at  Baltimore,  their  en- 
gineers would  inform  this  agent  of  the  amount  of  coal  they 
needed  for  their  different  vessels.  Thereupon,  the  agent 
would  fill  up  a  printed  circular  directed  to  Boyce,  request- 
ing to  furnish  '^  with  invoice,"  to  that  steamer,  by  name, 
(in  this  case  the  Patapsco),  so  many  tons  of  coal ;  saying 
nothing  about  charging  anybody.  Boyce  would  then  fill  up 
a  printed  order  to  his  clerk,  directing  him  to  furnish  the  coal 
to  the  steamer  named.  On  receipt  of  this  latter  order,  the 
coal  would  be  delivered  on  board  the  steamer.  At  the  end 
of  a  month  a  bill  would  be  made  of  all  the  deliverances  to  all 
the  boats.  The  object  of  making  out  a  general  bill  at  the 
end  of  eaeh  month,  it  appears,  was  to  avoid  a  multiplication 
of  bills  and  for  the  sake  of  convenience. 

The  entries  in  the  libellant's  journal  were  thus — one  ex- 
am^)le  showing  all : 

Baltimore,  March,  1866. 
Commercial,  St'b't.  Co.  : 

80  tons  Geo.  C'K,  si'r  Kingfisher,     $7 $560 

55     '•        "         "      "    Patapsco,  7 175 

60     "        "        "      "     Kingfisher,       7 560 

42    '•        "        "      "     Patapsco         7 294 


$1,589 


And  in  his  ledger  they  w^ere  thus: 


Commercial  St'b't  Co.  :  Dr. 

1866. 

Jan'y  30ih.  To  coal  ac $2,896  36 

"       "          "  bituminous  ac.  2,963  60 

Feb.     "          "  coal  ac 790  00 

Feb.                "  bituminous  ac.  2,416  10 

Mar.                "  coal  ac 1,550  00 

"                  "  bituminous  ac.  1,589  00 

April              '•  coal  ac 1,462  50 

"                "  bituminous  ac.  65  00 

May  16.         "cash 39  10 


$13,761  66    To  balance 


Cr. 

Feb.  5th.  By  cash $3,000  00 

"    9th.  ••       "    ..-•....     1,000  00 

'•     15th.        "       "     •  1.849  96 

Mar.  30th.         "    coal  ac 73  50 

May  5th.  "     cash 136  00 

June  30th.         "       "     3,008  41 

"       "  "    balance....     4,693  79 

$13,761  66 

Dr. 
$4,693  79 


The  form  of  entries  in  the  libellant's  day-book  did  not  ap- 
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pear  ;  the  claimant  waiving  the  production  of  it,  and  the  bills 
rendered  to  the  company  were  not  produced. 

The  coal  was  sold  at  the  lowest  price,  and  it  was  necessary 
for  the  Patapsco  to  make  her  trips,  and  was  used  by  her  in 
making  them.  The  agent  of  the  steamship  Company  stated 
that  "  the  coal  bought  for  the  Patapsco  was  ordered  lor  this 
steamer  expressly,  but  on  account  of  the  Commercial  Steam- 
ship Company,  the  same  as  all  coal  was  ordered  and  bought 
for  the  several  steamers  constituting  the  line."  ''  The  owners 
or  charterers,"  he  added  "  were  not  known  in  the  transac- 
tion, but  the  steamer  was  supposed  to  belong  to  the  Com- 
mercial Steamboat  Company  by  the  parties  who  furnished 
the  coal." 

During  the  whole  time  that  this  coal  was  furnished,  the 
steamboat  company  was  in  an  embarrassed  state.  And  on 
the  3d  of  February,  on  which  day  the  first  item  of  the  coal 
for  which  the  steamer  was  libelled,  was  furnished,  the  steam- 
ship company  executed  six  promissory  notes  for  $7,500  each, 
$45,000  in  all,  to  the  Baltimore  and  Ohio  Railroad  Company; 
following  them  immediately,  and  by  the  6th,  by  mortgages 
on  thres  of  tlieir  steamers  to  secure  payment.  And  it  owed 
a  balance  of  825,800  to  the  Neptune  Steamboat  Company 
on  the  1st  of  February,  1S6G,  so  mucii  remaining  due  for 
money  laid  out,  paid,  or  advanced  in  the  preceding  year. 

On  the  2d  of  April,  1866,  nine  days  after  the  last  item  of 
coal  furnished  to  the  Patapsco,  the  registered  owner.  Bacon, 
executed  a  bill  of  sale  of  her  to  Borland,  already  mentioned 
as  the  claimant  in  the  case,  to  secure  to  -him  a  debt  of 
$10,500.  And  on  the  10th  following,  the  company  failed 
entirely  ;  the  failure  being  followed  by  attachments  to  a 
very  large  amount,  much  of  it,  like  the  $25,800  already 
mentioned,  for  money  lent,  or  debts  due,  prior  to  the  3d 
February.  1866  ;  and  the  result  being  a  general  break  up  of 
the  company  in  which  the  creditors  got  but  a  small  portion 
of  their  claim  from  the  whole  effects  of  the  corporation. 
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It  was  ill  virtue  of  his  bill  of  sale  above  mentioned  that 
Borland  contested  tiie  libellant's  claim. 

The  district  court  dismissed  the  libel ;  holding  that  there 
was  no  credit  to  the  vessel.  The  circuit  court,  on  appeal, 
held  that  there  was,  and  reversed  the  decree.  Froia  this 
reversal  Borland  appealed  to  this  court. 

Whether  the  coal  was  furnished  on  the  credit  of  the  vessel, 
or  of  the  owners  is  the  only  point  of  inquiry  in  this  case. 
The  case  itself  is  not  without  its  embarrassments,  for  the  evi- 
dence, in  some  of  its  aspects,  is  not  consistent  with  either 
theory,  but  the  weight  of  it,  in  our  opinion,  enables  us  to 
assert  the  lien  against  the  ship.  It  is  undisputed  that  the 
Patapsco  was  m  a  foreign  port,  and  that  the  coal  was  ordered 
for  her,  specifically  by  name,  and  delivered  to  the  olBcers  in 
charge  of  her.  It  is  equally  free  from  dispute  that  the  supply 
of  coal  was  necessary — indeed,  indis23ensable — to  enable  her 
to  make  her  voyage  at  all.. 

In  such  a  case  the  inference  is,  that  the  credit  was  given 
to  the  vessel,  unless  it  can  be  inferred  that  the  master  had 
funds,  or  the  owners  had  credit,  and  that  the  material  man 
knew  of  this,  or  knew  such  facts  as  should  liave  put  him  on 
inquiry  {The  Lulu,  10  Wall,  192).  There  is  no  reason  to 
suppose  that  the  master  had  funds,  or  the  owners  of  the  line 
credit,  nor  that  the  libellant  was  guilty  of  laches.  On  tlie 
contrary,  it  is  in  proof  that  the  company  which  owned  tiie 
line  of  steamships  was,  at  the  date  of  these  transactions 
hopelessly  insolvent  and  were  borrowing  large  sums  of  money 
on  a  mortgage  of  their  steamers,  away  from  home,  and  in  the 
very  city  where  the  libellant  resided.  It  would  be  strange 
it  the  libellant  did  not  know  this  condition  of  things,  and,  in 
the  absence  of  proof  on  the  subject,  it  is  a  reasonable  infer- 
ence that  he  did.  If  he  had  this  knowledge  it  would  be  a 
violent  presumption  to  suppose  that  he  relied  on  the  credit 
of  the  company  at  all  for  the  supplies  which  he  furnished. 
The  company  running  the  steamers  was  a  distant  corporation, 
of  no  established  name,  and  without  personal  liability  in  case 
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the  enterprise  recently  undertaken  should  prove  a  failure,  and 
it  is  hard  to  believe  that  a  large  and  intelligent  coal  merchant 
in  Baltimore,  in  deahng  with  this  corporation,  intended  to 
renounce  his  claim  against  the  steamers  inccise  he  was  not 
paid.  It  is  very  clear  that  there  was  no  credit  to  the  com- 
pany at  the  time  of  sale,  because  the  coal  was  sold  for  cash 
at  the  lowest  market  price.  And  when  the  libellant  waived 
his  privilege  of  cash  on  delivery,  and  pnt  the  coal  on  board 
the  steamship,  the  presumption  of  law  would  be  that  he 
thereby  gave  credit  to  the  steamship  and  not  to  the  owners 
thereof,  inasmuch  as  the  supplies  were  furnished  in  a  foreign 
port.  If  the  credit  was  to  the  vessel  there  is  a  lien,  and  the 
burden  of  displacing  it  is  on  the  claimant.  He  must  show, 
affirmatively,  that  the  credit  was  given  to  the  company  to 
the  exclusion  of  credit  to  the  vessel.  This  he  seeks  to  do 
by  the  iorm  of  charge  in  the  libellant's  journal  and  ledger. 
If  it  be  conceded  that  these  entries  tend  to  support  this 
position,  they  are  far  from  being  conclusive  evidence  on  the 
subject.  Entries  in  books  are  always  explainable,  and  the 
truth  of  the  transaction  can  be  shown  independent  of  them. 
The  form  of  charge  in  any  book  of  original  entries  does  not 
appear,  as  the  day-book  was  not  called  for  by  the  claimants, 
nor  are  the  "  invoices"  which  the  hbellant  was  directed  to 
furnish  with  the  coal  produced. 

But,  from  the  form  of  entry  in  the  journal  itself  (where 
the  amount  furnished  to  each  vessel  is  set  opposite  to  its 
name),  we  are  led  to  the  conclusion  that  the  day-book  entries 
which  are  thus  journalized  were  debited  to  each  steamer  by 
name. 

If  this  be  80,  the  journal  entries  are  not  inconsistent  with 
the  idea  of  the  credit  being  given  on  the  security  of  the  ship. 
More  especially  is  this  apparent  when  it  is  proven  that  tha 
reason  why  monthly  accounts  were  made  to  the  steamboat 
company  in  bulk  was  for  the  sake  of  convenience,  and  to 
save  a  useless  accumulation  of  bills. 

There  is  nothing  besides  this  journal  entry  to  indicate  that 
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the  coal  was  furnished  on  the  personal  credit  of  the  cona- 
pany;  and,  as  the  other  facts  in  the  case  are  in  favor  of  a 
charge  direct  to  the  steamship,  we  do  not  think  the  legal  in- 
ference ot  credit  to  the  ship  is  removed. 

The  lien  of  material  men  for  supphes  in  a  foreign  port  is 
of  so  high  a  character  that,  in  the  case  of  The  St,  Jago  de 
Cuba,  (9  Wheat),  it  was  protected,  along  with  that  of 
seamen's  wages,  against  a  forfeiture  which  had  accrued  to  the 
United  States ;  and  the  recent  decisions  in  this  court  have 
had  the  effect  to  place  this  lien  on  a  more  substantial  footing 
than  some  previous  cases  had  seemed  to  have  left  it  {Grape- 
shot,  9  Wall,  129;  10    Wall,  192,  204.) 

On  the  whole,  while  we  concede,  that  the  case  is  not  free 
from  difficulty,  we  are  not  disposed  to  disturb  the  decree  of 
the  circuit  court,  in  any  particular. 

Decree  affirmed. 
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COURT  OF  APPEALS. 

Iea  Babcock,  appellant,  agt.  The  Lake  Shore  and  Michi- 
gan Southern  Railway  Company,  respondent. 

Where  the  owner  of  freight;  wh'ch  is  to  be  carried  by  several  railroad  companies 
before  it  reaches  its  final  destination,  entere  into  a  special  contract  with  the  rail- 
road company  from  where  it  starts,  to  carry  the  freight,  for  a  specified  price  to  a 
certain  station,  which  is  the  termination  of  the  route  of  said  railroad,  and  there 
to  be  delivered  to  another  railroad  as  a  connecting  line,  the  owner,  in  considera- 
tion of  the  reduced  price  on  the  freight,  agreeing  to  assume  tlie  risk  of  fire  and 
other  contingencies,  which  risk,  and  the  other  stipulations,  are  made  applicable, 
by  the  general  printed  form  of  the  contract,  to  all  the  other  companies,  is  not 
a  throitgh  contract,  which  enables  the  companies  after  the  first,  to  avail  them- 
selves of  the  owner's  sprecial  agreement  with  the  first. 

the  latter  companies  take  the  freight  under  the  liabiliy  of  common  carriers,  and  if 
the  freight  is  destroyed  by  tire  while  m  the  possession  of  one  of  them  it  is  liable 
as  a  common  carrier. 

It  must  however  appear  to  be  clear  by  the  special  contract  of  the  owner  with  the 
first  railroad,  that  it  was  intended  to  cover  only  the  route  of  that  road.  And  in 
construing  such  a  contract,  the  printed  form  tuust  give  way  to  the  written  word 
where  it  is  inconsistent  with  the  latter. 

Argued  May  21,  1872. 
Decided  May  27,  1872. 

G.  W.  Cotiiran,  for  a]}pclhnt. 

This  is  an  appeal  from  a  judgment  of  tne  general  term 
of  the  supreme  court,  sitting  in  the  fourth  judicial  depart- 
ment, affirming  a  judgment  for  the  defendant  entered  on 
decison  of  the  court,  without  a  jury. 

On  November  14,  18G7,  the  plaintiff  shipped  fiffcy-six 
barrels  of  refined  petroleum,  at  Oil  City,  in  the  state  of  Penn- 
sylvania, by  the  Atlantic  &  Great  Western  Railway  Company, 
under  an  agreement. 
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That  company  carried  the  petroleum  to  Corry,  also  a 
station  on  its  road,  and  there  delivered  it  to  the  Buffalo  & 
Pittsburgh  llailroad  Company,  which  company  carrie^  it  to 
Brocton,  in  this  state,  and  delivered  it  to  the  detbndant. 
While  in  the  possession  of  the  defendant  it  was  destroyed 
by  fire. 

The  price  of  transportation  of  a  car  of  petroleum  from  Oil 
City,  by  tiie  road  of  the  Atlantic  &  Great  Western  Railroad 
Company,  on  November  14,  1SG7,  was  $25  the  price  stip- 
ulated in  the  contract. 

The  facts  were  all  agreed  upon,  and  are  set  forth  in  the 
case,  from  folio  59  to  folio  67.  No  other  evidence  was  given, 
or  fact  agreed  upon,  than  what  appears  between  those  folios. 

The  case  was  tried  before  Justice  Barker,  without  a  jury, 
at  the  June  (1870)  circuit,  held  in  Erie  county,  and  he  ren- 
dered judgment  for  the  defendant.  Judgment  was  accord- 
ingly entered  August  17,  1870,  and  was  affirmed  at  general 
term,  July  2G,  1871. 

The  main  question  in  this  case  arises  upon  the  face  of 
this  special  contract. 

I.  It  is  contrary  to  sound  public  policy  to  permit  a  com- 
mon carrier  to  restrict  its  common  law  liability  by  contract 
{Pennsylvania  B.H.  Co.  agt.  Henderson,  Fa.,  315). 

I  make  tliis  point  with  the  full  knowlege  that  there  are 
authorities  in  this  state  tending  to  establish  a  contrary  doc- 
trine; but  I  do  not  know  but  what  this  court  desire  to  depart 
from  that  doctrine  and  return  to  sound  principles,  well  estab- 
lished and  long  adhered  to  before  the  great  power  of  rail- 
road companies  had  been  fully  developed. 

II.  Should  the  court  not  deem  this  the  appropriate  time  to 
make  a  departure,  but  should  feel  constrained  to  follow  bad 
precedents — established  by  a  misconception  of  the  authorities 
relied  upon,  as  will  readily  appear  by  an  examination  of 
these  cases — I  still  insist  that  to  secure  exemption  from 
liability  by  special  contract,  at  least  two  things  must  occur: 

1.  The  exemption  must  be  secured  by  clear  and  unam- 
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bigious  or  doubtful  language.  Such  exemption  being  an  in- 
novation upon  the  common  law  rules  and  rights  of  the  plain- 
tiftj  if  there  be  any  doubt  about  whether  the  exemption  is 
secui-ed,  that  doubt  will  be  resolved  in  favor  of  the  plaintiff 
{French  agt.  Buffalo,  N.  Y.  d;  Erie  KB.  Co.,  4  Kei/cs,  1  OS ; 
Steam  Navigation  Go.  agt.  Merchants^  Bank,  6  Ilotv.  U.  S., 
344 ;    Wells  agt.  Steam  Navigation  Co.,  8  N.  Y.,  375). 

2.  There  must  be  a  consideration  to  maintain  a  contract 
securing  such  exemption. 

There  was  no  consideration  whatever  in  this  case,  as  I  will 
show  under  a  subsequent  point. 

III.  The  bill  of  lading  is  a  contract  for  the  transportation 
of  car  1848,  and  its  cargo  from  Oil  City  to  Corry  only. 

1.  It  in  express  terms  makes  Corry  the  place  of  perform- 
ance. 

The  fact  that  a  station  short  of  the  ultimate  place  of 
delivery  was  wntten  in  a  printed  blank  is  conclusive  evi- 
dence that  its  operation  was  limited  to  the  station  thus 
designated. 

More  especially  is  this  so,  when  as  in  this  case,  had  Corry 
been  omitted  and  the  blank  space  remained,  it  would  have 
been  a  contract  for  transportation  from  Oil  City  to  Albany. 

It  being  competent  for  parties  to  make  such  contracts  as 
they  please,  (so  long  as  no  rule  of  law  is  violated,)  it  was 
competent  for  those  parties  to  make  a  contract  for  transporta- 
tion from  Oil  City  to  Corry  ;  and  that  it  precisely  what 
they  did  make. 

Tiie  mention  of  "  connecting  roads,"  in  tl^e  printed  form 
simply  proves  that  this  contract  was  made  on  the  company's 
usual  blank  which  was  susceptible  of  being  so  filled  up  as 
to  extend  its  provisions  to  such  ''connecting  roads"  or  not, 
as  the  A.  &  G.  W.  R.R.  Co.  choose  to  make  it. 

And  the  fact  that  such  a  blank  space  was  left  goes  to  show 
that  the  A.  &  G.  W.  R.R.  Co.  was  in  the  habit  of  hmiting 
or  extending  the  application  of  its  contracts  as  it  deemed 
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meet ;  and  that  the  termination  thereof  at  Cony  in  this  in- 
stance was  designed. 

The  special  contract  in  this  case  differs  widely  from  that 
in  the  case  of  The  Manhattan  Oil  Co.  agt.  The  Camden  & 
Amhoij  UK  Co.,  (5  Ahh.  N.  S.,  289,  S.  C,  52  Barb.,  72). 

In  that  case  the  agreement  in  terms  extended  to  tlie  whole 
route. 

2.  Again :  The  consideration  agreed  upon  and  stipulated 
in  it  is  but  $25,  "  the  regular  and  customary  price  of  trans- 
portation of  fr.eight  by  the  A.  &  G.  W.  R.R.  Co.  from  Oil 
City  to  Coi-ry." 

Had  the  Atlantic  &  Great  Western  R.R.  Co.  intended 
this  as  a  bill  of  lading  from  Oil  City  to  Albany,  the  price  of 
carriage  between  those  tw^o  points  would  have  been  fixed  in- 
stead of  the  price  of  carriage  from  Oil  City  to  Corr}"-. 

IV.  There  was  no  consideration  for  any  exemption  from 
the  common  law  liability  as  common  carriers  of  the  Atlantic 
&  Great  Western  Railway  Company  or  any  connecting  road. 

The  case  siiows  that  "at  the  time  of  receiving  said  oil  and 
packages,  the  regular  and  customary  price  of  the  transporta- 
ot  freight  upon  said  railroad  of  the  Atlantic  &  Great  Western 
Railway  Company  from  Oil  City  aforesaid,  to  Corry,  was 
twenty-five  dollars  per  car." 

This  applies  generally  to  all  classes  of  freight. 

There  being  no  consideration  for  the  exemption  from  com- 
mon law  hability  sought  to  be  secured  by  this  contract,  the 
agreement  in  so  far  as  the  exemption  goes  is  inoperative. 

To  relieve  a  common  carrier  from  its  legal  responsibilities, 
there  must  be  a  consideration  for  the  exemption.  There 
must  be  mutuality  to  uphold  the  agreement  {Bissell  agt.  N. 
Y.  Central  It  B.  Co.,  25  N.   Y.,  442). 

The  Atlantic  &  Great  Western  Railway  Company  having 
failed  to  secure  a  restriction  of  its  common  law  liability,  it 
follows  that  the  contract  can  furnish  no  immunity  to  the 
defendant  for  its  omission  to  deliver  the  oil  at  Buffalo,  even 
if  tlie  dt'fendant  could  avail  itself  of  its  provisions. 
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V.  The  opinion  of  the  general  term  certainly  throws  no 
light  upon  this  case.  The  sole  authority  cited  is  as  foreign 
to  tins  case  as  it  is  possible  to  find  a  case.  There  is  neitiier  a 
fact  nor  a  principle  in  common  between  the  two  cases. 

The  whole  of  this  case  resolves  itself  down  into  this  pro- 
position :  The  Atlantic  &  Great  Western  Railway  Com- 
pany made  a  contract  to  carry  this  oil  from  Oil  City  to  Corry. 
It  performed  that  contract.  The  defendant  received  the 
pil  from  The  Buffalo,  Corry  &  Pittsburgh  Railroad  Company, 
and  while  in  its  possession,  as  a  common  carrier,  the  oil  was 
destroj^ed. 

Can  the  defendant  claim  exemption  from  liability  under  a 
contract  to  which  it  was  in  no  way  a  party  ?  I  say  it  can- 
not;  and  that  this  judgment  should  be  reverse  i  and  judg- 
ment ordered  for  the  plaintiff  for  the  value  of  the  oil  agreed 
upon. 

A.  P.  Lanning,  for  respondent. 

This  is  an  appeal  from  a  judgment  of  the  general  term, 
in  tlie  fourth  department,  affirming  a  judgment  entered  on 
the  decision  of  the  court  below,  on  a  trial  without  a  jury. 

Tbe  action  was  brought  to  recover  the  value  of  fifty-six 
barrels  of  refined  petroleum  oil,  casually  destroyed  by  fire  at 
Brocton,  N.  Y.,  and  while  in  the  possession  of  the  defendant 
as  a  common  carrier. 

The  oil  in  question  was  delivered  to  the  Atlantic  &  Great 
Western  Railway  Company,  at  Oil  city,  in  the  state  of  Penn- 
sylvania, November  14,  1869,  to  be  transported  thence  to 
Albany,  in  the  state  of  New  York,  via  Corry,  Brocton  and 
BuffiUo,  over  its  own  and  connecting  railroads.  The  Atlantic 
.&  Great  Western  Railway  extending  from  Oil  City  to  Corry, 
the  Buffalo,  Corry  &  Pittsburgh  Railroad  extending  from 
Corry  to  Brocton,  a  station  upon  the  line  of  the  Buflalo  &: 
Erie  Railroad,  the  said  Buftalo  and  Erie  Railroad  extending 
ffom  Erie  to  Buffalo  and  passing  through  Brocton  aforesaid. 
Vol.  XLHI.  21 
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and  the  New  York  Central  Railroad  extending  from  Bufliilo 
ro  Albany,  constituted  the  line  of  connecting  raih-oads  over 
whicli  the  said  oil  was  to  go  to  Albany. 

A  special  contract  for  the  transportation  of  this  oil  was 
made  with  the  Atlantic  &  Great  Western  Ilailway  Company 
at  Oil  City,  at  the  time  of  shipment,  bywhich  special  con- 
tract the  Atlantic  &  Great  Western  Railway  Company  and 
the  other  connecting  railroad  companies  agreed  to  transport 
the  oil  to  Albany,  with'^the  express  condition  that  the  owner 
or  shipper  assumed  all  risks  of  damage  from  fire  while  the 
oil  was  in  transit,  or  at  the  depots  or  stations  of  any  of  the 
companies  over  whose  line  of  road  it  might  be  transported. 

The  railroad  companies  were  released  from  liability  for 
damage  by  fire  in  consideration  of  a  reduction  in  the  rates 
for  transporting  such  oil. 

Under  such  agreement  the  Atlantic  &  Great  Western  Rail- 
way Company  carried  said  oil  from  Oil  City  to  Corry,  and 
there  delivered  the  same  to  the  Buffalo,  Corry  &  Pittsburgh 
Railroad  Company,  which  latter  company  carried  said  oil 
tVom  Corry  to  Brocton,  and  there  delivered  the  same  to  tlie 
l^nffiilo  &  Erie  Railroad  Company,  to  be  by  it  carried  under 
and  in  pursuance  of  said  agreement  upon  its  said  railroad 
from  Brocton  to  Buffalo,  and  tliere  to  be  delivered  to  the 
New  York  Central  Railroad  Company. 

Afler  said  oil  was  so  delivered  to  the  Buffalo  &  Erie  Rail- 
road Company,  and  while  in  its  possession  at  Brocton,  the 
same  was  casually  burned  up.  The  value  of  the  oil  was 
SI, 200. 

The  defendant  became  a  corporation  by  the  consolidation 
of  the  BufHilo  and  Erie  Railroad  Company  with  other  rail- 
road companies  prior  to  the  commencement  of  this  action. 

The  court  decided  that  by  reason  of  said  special  agreement, 
the  defendant  was  not  liable  to  pay  for  the  oil  thus  casually 
destroyed  by  fire,  and  directed  a  judgment  against  the  plaintiff. 

To  this  decision  the  plaintiff's  counsel  excepted. 

Thereupon  a    judgment   was   duly   entered    against   the 
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plaintiff,  from  which  he  appealed  to  the  general  term  of   the 
supreme  court,  and  by  which  court  said  judgment  was  affirmed. 

From  that  judgment  this  appeal  is  brought. 

The  question  presented  is  as  to  the  liability  of  the  defend- 
ant for  the  loss  by  fire  under  the  .  special  agreement  set  forth 
in  the  case  and  the  facts  found  by  the  court. 

I.  A  common  carrier  may,  by  special  agreement  with  the 
owner  or  shipper,  limit  its  liability  for  damages  to  property 
delivered  to  such  carrier  for  transportation  [Steinweg  agt. 
Erie  R.R.,  43  N.  Y.,  123  ;  French  agt.  The  Biiffalo,  New 
York,  and  Erie  R.R.  Co.,  4  Keijes,  108 ;  Dorr  agt.  The  New 
Jersey  Steam  Navigation  Co.,  1  Kernan,  485). 

And  it  may  by  special  agreement  secure  such  exemption 
from  liability  for  injuries  arising  from  the  negligence  of  its 
servants  {Bissell  agt.  The  New  Yorh  Central  R.R.  Co.,  25  N. 
Y.,  442) 

In  the  case  at  bar  the  loss  was  casual. 

There  was  no  negligence. 
.    II.  By   the  terms  of  this   special  contract  the  plaintiff 
assumed  the  risk  of  fire,  and  released  all  the  connecting  roads 
from  liability  to   pay  any  damage  by  reason  of  the  casual 
burning  of  said  oil. 

It  is  found  as  a  fact  by  the  court,  that  the  oil  was  delivered 
to  the  Buffalo  and  Erie  Railroad  Company  at  Brocton,  to  be 
carried  under  and  in  pursuance  of  said  agreement  over  its 
said  railroad  to  Buffalo. 

The  presumption  is  that  the  proof  warranted  such  finding, 
and  the  case  does  not  purport  to  contain  all  the  evidence 
given  upon  the  trial. 

Nor  will  this  court  look  beyond  the  facts  found  {Bergen 
agt.  Wemple,  30  N.   Y,  319). 

III.  The  written  contract  recites  a  good  and  valid  con- 
sideration for  the  exemption,  and  the  connecting  roads  are 
entitled  to  stand  upon  the  recitals  therein  without  inquiry, 
and  are  protected  by  them  as  against  this  plaintiff. 

Nor  does  the  finding  of  the  court  that  $25  per  car  was  the 
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customary  price  for  the  transportation  of  oil  from  Oil  City 
to  Corry  necessarily  conflict  with  the  recitals  in  the  written 
contract. 

The  defendant  is,  therefore,  entitled  to  the  benefit  of  the 
stipulations  contained  in  such  special  contract  {Manhattan 
Oil  Co.  agt.  Cam.  dc  Am.  M.R.  Co.,  52  Bark,  72 ;  Maghee 
agt.  The  Cam.  dt  Am.  JUL  Trans.  Co.,  45  N.   Y.,  514). 

IV.  The  judgment  should  be  aflirmed  with  costs. 

Allen,  J. — To  exempt  the  defendant  the  successor  in 
liabihty  to  the  Buffalo  &  Erie  Railroad  Company  from  the 
common  law  responsibility  of  common  carriers  extending  to 
all  losses,  except  those  resulting  from  the  act  of  God,  or  the 
public  enemies,  it  must  appear  that  the  oil  of  the  plaintiff 
was  at  the  time  of  its  destruction  in  the  possession  of  the 
Buffalo  &  Erie  Railroad  Company  for  transportation  under  a 
special  contract  restricting  the  liiibility  of  the  carrier,  made 
by,  and  with  the  plaintiff"  or  some  one  authorized  to  act  in 
his  behalf. 

The  contract  with  the  Atlantic  &  Great  Western  Railway 
Company  was  special  in  its  terms,  and  by  it  the  liabilities  of 
the  carrier  were  greatly  restricted,  and  a  loss  by  fire  was 
excepted  from  the  risks  of  the  carrier,  and  if  that  was  a 
tlirough  contract,  that  is,  a  contract  for  the  carriage  of  the 
property  to  and  a  delivery  of  it  at  Albany  its  ultimate  des- 
tination, each  carrier  in  the  course  of  its  transit  including 
the  Buffalo  &  Erie  Railroad  Company  was  entitled  to  the 
benefit  of  tlie  exemptions  from  liability  secured  by  it.  It 
would  be  regarded  as  made  for  the  benefit  of  all  who  should 
undertake  the  carriage  of  the  goods  upon  the  terms  and  con- 
ditions prescribed  by  it.  If  it  was  not  a  through  contract 
then  the  Buffalo  &  Erie  Railroad  Company  received  the 
goods  as  common  carriers,  and  are  liable  as  such  for  all  losses 
not  within  the  recognized  exceptions,  that  is,  except  those 
which  were  inevitable  or  occasioned  by  public  enemies. 

If  the  first  carrier,  the  Atlantic  &  Great  Western  Railway 


NEW  YORK  PRACTICE  REPORTS.  325 

Babcock  agt.  The  Lake  Shore  &.  Mich.  Soathern  E.R.  Co. 

Company,  only  undertook  for  the  carriage  of  the  oil  to  Corry 
for  an  agreed  compensation,  and -the  delivery  at  that  place  to 
another  carrier,  there  was  no  authority  resulting  from  the 
relation,  or  the  contract  between  that  company  and  the  plain- 
tiff, in  the  company  to  enter  into  a  special  contract  in  behalf 
of  the  plaintiff  with  the  next  carrier  at  Corry,  to  limit  and 
restrict  the  liability  of  such  carrier  in  any  respect.  There 
^as  no  agency  created,  the  whole  duty  of  the  Atlantic  & 
Oreat  Western  Railway  Company  was  that  of  a  carrier,  and 
terminated  with  the  delivery  of  the  goods  to  the  next  carrier, 
and  the  common  law  liability  of  the  carrier  receiving  the 
goods  attached  at  once,  and  by  necessary  implication,  upon 
their  receipt. 

The  goods  were  received  by  the  Atlantic  &  Grreat  West- 
ern Railway  Company  at  Oil  City  in  Pennsylvania,  addressed 
to  J.  W.  0.  &■  Co.,  Albany,  New  York,  and  had  they  been 
received  without  a  special  contract,  a  contract  would  not 
have  been  imphed  on  the  part  of  the  railway  company  to 
carry  the  goods,  or  provide  for  their  carriage  beyond  the 
terminus  of  its  road. 

Its  whole  duty  would  have  been  performed  by  transporting 
them  t<?  the  extent  of  its  own  route  and  delivering  them  to 
the  next  connecting  carrier,  that  is,  the  railway  company 
would  have  been  liable  as  a  carrier  over  its  own  road,  and  as 
forwarder  from  the  terminus  of  its  line.  This  is  the  recog- 
nized rul«  in  this  and  other  states,  although  it  is  otherwise  in 
England  {Root  agt.  The  Great  Western  RM.  Co.,  45  N. 
Y.J  514,  and  cases  cited  by  RapalLo,  J. ;  Redfield  on  Car- 
riers, %  181,  and  cases  cited  in  note  9).  But  the  goods  were 
received  by  the  Atlantic  &  Great  Westerh  Railway  Com- 
pany under  a  special  contract  and  upon  the  interpretation 
of  that  contract,  and  the  effect  to  be  given  to  it,  the  decision 
of  this  case  hinges. 

la  the  agreement,  the  goods  were  described  as  "  56  bbls 
R.  Oil,  car  1848,"  and  in  the  margis  ''marked  J.  W.  0.  & 
Co.,  J.  W.  Osborne  &  Co.,  Albany,  N.  Y." 
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The  mark  or  direction  of  the  property  wa3  given  to  identify 
and  distinguish  it  from  other  property  of  tlie  same  character, 
and  was  not  inserted  as  a  part  of  the  agreement,  and  from  it 
a  contract  to  carry  to  Albany  would  not  be  ini])lied.  The 
agreement  was  by  "  this  (the  Atlantic  &  Great  Western 
Railway)  Company  and  connecting  roads,"  to  deliver  the 
property  at  Corry  station — which  was  the  terminus  of  the 
road  of  that  company  upon  payment  of  freight  and  charge* 
thereon.  The  freight  was  specified  at  twenty-five  dollars  per 
car. 

This  was  the  freight  to  Corry,  and  no  rate  was  agreed 
upon  or  specified  for  transportation  beyond  that  place. 

By  the  agreernent  the  plaintiff  "  in  consideration  of  the 
reduced  rate  given  and  specified  above,  for  the  transportation 
of  petroleum,"  assumed  certain  risks,  including  that  by 
which  the  property  was  destroyed,  "  while  in  transit,  or  at 
the  depots  or  stations  of  any  of  the  companies  whose  lines  of 
road  it  may  be  transported  upon  or  over." 

The  plaintiff  also,  in  consideration  of  having  the  petroleum 
transported  at  such  reduced  rate,  released  tlie  Atlantic  & 
Great  Western  Railway  Company,  "and  all  other  companies 
over  whose  lines  of  road  it  may  pass,  from  all  claim  for  loss 
or  damages  by  fire,  &c." 

The  agreement  was  made  by  filling  np  a  printed  form, 
adapted  to  a  contract  for  the  transportation  of  goods  beyond 
the  route  of  the  contracting  carrier,  and  over  the  lines  of 
other  and  connecting  roads  to  distant  places.  The  parties 
merely  inserted  in  writing  the  date  and  place  of  shipment, 
the  name  of  the  owner,  the  description  of  the  property,  the 
freigflit,  and  the  place  of  delivery  (Corry  station).  The  com- 
mencement and  termination  of  the  responsibility  of  the 
carrier  (the  Atlantic  &  Great  Western  Raih-oad  Company) 
were  expressed  clearly  and  distinctly  in  the  written  parts  of 
the  contract. 

The  goods  were  not  lost  or  destroyed  between  the  place 
of  the  receipt  and  Corry,  nor  until  after  they  had  left  Corry. 
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in  charge  of  other  carriers,  and  had  come  into  the  possession 
of  the  Buffalo  &  Erie  Railroad  Company,  in  the  course  of 
their  transit  to  Albany. 

The  contract  was  for  the  carriage  of  the  oil  to  Corry,  and 
only  so  much  of  the  printed  matter  of  the  blank  form  used  as 
is  consistent  with  and  appropriate  to  that  contract,  is  of  any 
effect.  The  intent  of  the  contracting  parties  is  to  be  gathered 
from  the  entire  instrument ;  the  written  part  controlUng 
when  that  and  the  printed  are  in  conflict,  and  the  latter  to 
be  rejected  when  incompatible  with  or  inappropriate  to  the 
intent  of  the  parties  as  clearly  indicated  by  the  written 
portion. 

The  printed  form  is  very  general  and  contains  provisions 
adapted  to  contracts  differing  essentially  from  this,  some  of 
which  are  not  adapted  to  a  contract  for  the  carriage  of  goods 
wholly  within  the  limits  of  the  contracting  carrier's  hne  of 
road,  and  such  parts  as  are  inapplicable  must  be  rejected  ag 
surplusiige,  and  the  written  portion  of  the  agreement  prevail 
(Leeds  agt.  Mechanics^  Ins.  Co.,  4  Sekl.,  351  ;  Harper  agt. 
Albany  Mutual  Ins.  Co.,  17  N.   Y.,  194). 

The  limitation  of  the  carrier's  liability  by  the  contract  is 
necessjirily  confined  to  the  service  contracted  for,  and  the 
carriers  who  were  parties  to  it. 

Carriers  who  are  not  named  in  a  contract  for  the  carriage 
of  goods,  and  who  are  not  formal  parties  to  it,  may  under 
some  circumstances  have  the  benefit  of  it. 

Such  is  the  case  when  a  contract  is  made  by  one  of  several 
carriers  upon  connecting  lines  or  routes  for  the  carriage  of 
property  over  the  several  routes  for  an  agreed  price,  by 
authority  express  or  implied  of  all  the  carriers. 

So  too,  in  the  absence  of  any  authority  in  advance,  or  any 
usage  from  which  an  authority  might  be  inferred,  a  contract 
by  one  carrier,  for  the  transportation  of  goods  over  his  own 
and  connecting  lines,  adopted  and  acted  upon  by  the  other 
carriers,  would  enure  to  the  benefit  of  all,  thus  ratifying  it, 
and  performing  service  under  it.     But  in  such,  and  tiie  hke 
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^ases,  the  contract  has  respect  to,  and  provides  for  the 
services  of  the  carriers  upon  the  connecting  routes  {Magee 
agt.  The  Camden  &  Amhoy  R.R.  &  Trans.  Co.,  45  N.  Y., 
514,  and  Lamh  agt.  The  Same,  46  N.  Y.,  272),  are  in  point 
and  illustrate  the  rule. 

There  was  no  agreement  here  for  the  carriage  of  the  oil 
beyond  Corry.  No  rate  of  ireight  agreed  upon  to  any  other 
puint,  and  the  carrier  was  entitled  to  receive  the  freight 
ecurned,  twenty-five  dollars  per  car  on  delivery  of  the  oil  at 
that  plftce. 

There  was  no  consideration  for  an  agreement  by  the  plain- 
tiflf  to  relieve  the  carriers,  who  should  hereafter  receive  the 
property  for  transportation,  from  the  common  law  liabilities, 
liud  no  such  agreement  was  made.  It  is  claimed  that  the 
finding  by  the  judge  by  whom  the  case  was  tried,  that  the 
Buffalo  &  Erie  Railpoad  Company  received  the  property 
"  under  and  in  pursuance  of  said  agreement  upon  its  said 
railroad  from  Brocton  to  Buffalo,"  is  conclusive  as  a  finding 
of  fact,  and  entitles  the  defendant  absolutely  to  the  benefit 
of  the  stipulations  of  the  contract. 

The  answer  is  that  the  transportation  from  Brocton  to  Buffalo 
is  not  within  the  limits  of  the  contract,  and  it  was  simply  im- 
mpossible  that  goods  could  be  cari'ied  between  these  places  in 
pursuance  of  a  contract  expressly  providing  for  an  entirely 
different  transportation,  between  two  other  places  on  adiflerent 
route.  While  twenty-five  dollars  per  car  freight,  might  have 
been  a  reasonable,  or  a  reduced  rate,  for  transportation  from 
Oil  City  to  Corry,  it  may  have  been  an  entirely  inadequate,  or 
an  exhorbitant  rate  for  transporting  the  same  property  from 
Corry  to  Brocton,  or  from  Brocton  to  Buffalo,  or  Buftalo  to 
Albany.  It  is  certainly  improbable  that  the  same  freight 
was  to  be  the  compensation  to  each  of  the  railroad  companies 
by  whom  the  oil  should  be  carried  in  its  transit  to  Albany. 
The  contract  was  not  intended  as  a  through  contract.  The 
plaintiff  had  no  claim  under  it  either  against  the  Atlantic 
&  Great  Western  Railway  Company,  or  any  of  the  connect- 
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ing  roads  for  the  carriage  of  the  goods  beyond  Cony,  and  it 
necessarily  follows  that  its  stipulations  did  not  extend  to 
effect  the  carriage  beyond  that  place. 

The  Camden  &  Amboy  Railroad  and  Transportation  Com- 
pany were  held  liable  as  common  carriers  under  a  contract 
somewhat  like  this,  made  with  the  Pennsylvania  Railroad 
Company  under  which  the  goods  were  transported  by  the 
latter  company  to  Philadelphia,  and  there  delivered  to  the 
former  company  (C.  &  A,  R.R,  and  T.  Co.  agt.  Forst/th, 
61  Penn.  81 ;  Bristol  and  Exeter  R.R.  Co.  agt.  Ciim- 
mingsj  5  H.  and  Ct.,  969),  merely  held  carrying  out  the 
doctrine  of  Muschamp  agt.  The  Lancaster  dt  Preston  Junction 
B.R.  Co.,  (8  M.  <&  W.,  421),  which  has  not  been  followed  in 
this  state,  that  the  contract  of  carriage  in  that  case  was  a 
through  contract  made  by  the  Great  Western  Railway  Com- 
pany for  the  carriage  of  the  goods  to  their  ultimate  destina- 
tion and  that  the  contracting  carrier  was  solely  liable  for  the 
loss  of  the  goods  in  transit,  although  they  were  lost  while  in 
course  of  transportation  by  the  defendants  who  received  them 
from  the  first  carrier  at  terminus  of  its  road  for  transportation 
to  the  place  to  which  they  were  directed.  This  case  would 
not  be  followed  with  us,  but  each  carrier  would  be  held 
responsible  for  a  loss  or  damage  to  the  goods  while  in  his 
custody,  and  the  only  question  would  be  as  to  the  extent  of 
his  liability,  and  whether  he  was  entitled  to  the  benefit  of 
any  stipulation  in  the  contract  made  with  the  first  carrier. 

The  defendant  upon  the  ease  made,  and  facts  found  by  the 
judge  at  the  trial  was  subject  to  all  the  common  law 
liabilities  of  carriers  and  the  stipulations  of  the  contract  with 
the  Atlantic  &  Great  Western  Railway  Company,  did  not 
extend  to  the  transportation  of  the  goods  by  the  defendant. 
It  is  not  necessary  to  consider  at  this  time,  the  liability  of 
the  parties,  in  c;ise  it  should  appear  that  the  oil  was  being 
carried  at  a  reduced  rate  of  freight. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 
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SUPREME  COURT. 

Helen    M.    Ward,    respondent,    agt.    Edgae    C.    Bum)y 

appellant. 

A  aranly  jydge  has  authority  to  make  an  oixler  ont  of  court — at  clmmbera — to  stav 
proceedings  ou  a  judgment  until  the  hearing  and  decision  of  a  motion  for  a  new 
trial  in  tbe  county  court. 

Albany  General  Ternij  March^  1872. 

Before  MuLLiN,  P.  J.,  Potter  and  Balcom,  J  J. 

This  is  an  appeal  from  an  order  of  the  county  judge  of 
Otsego  county  made  at  chambers,  on  the  10th  day  of  January, 
1872,  staying  defendant's  proceedings  on  judgment  until  the 
hearmg  and  decision  of  motion  for  a  new  trial  in  the  county 
court. 

The  action  was  tried  at  the  June  term,  1871,  and  a  verdict 
for  the  plaintiff  for  less  than  SoO.  Both  parties  moved  for 
time  to  make  a  case,  &c.,  and  an  order  was  entered  on  the 
•defendant's  motion,  but  none  on  the  plaintiff's  motion. 

Plaintiff  made  a  case,  and  amendments  were  proposed  and 
settled,  as  the  order  entered  did  not  stay  proceedings.  De- 
fendant's attorney  served  copy,  costs  and  motion  of  adjust- 
ment for  December  29,  and  on  that  day  judgment  was  en- 
tered. Plaintiff's  attorney  then  served  motion  papers  for 
the  10th  of  January,  at  the  office  of  the  county  judge  to 
Htay  defendant's  proceedings.  Defendant  appeared  with  an 
affidavit  and  transcript  of  the  judgment,  and  objected  for 
want  of  autliority  in  the  judge  to  hear  the  motion  at 
chambers 

The  judge  made  the  order,  which  was  entered  by  the  clerk, 
from  which  tliis  appeal  is  taken. 
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L.  S.  BuNDY,  for  appellant. 
N.  C.  MoAK,  for  respondent. 

By  the  court,  Miller,  P.  J — I  think  the  county  judge 
was  authorized  to  grant  the  order  in  question.  By  section 
31  of  the  Code  the  county  court  is  always  open  for  the 
transaction  of  business  for  which  no  notice  is  required  to  be 
given  to  the  opposing  party.  This  relates,  I  think,  to  the 
transaction  of  the  ordinary  business  of  the  county  court,  and 
not  to  orders  which  may  be  otherwise  made  by  the  county 
judge  in  his  official  capacity  while  not  sitting  as  a  county 
court. 

Section  401  of  the  Code  provides  for  motions  to  be  made 
to  "a  judge,  or  justice  out  of  court,"  which  would  seem  to 
include  a  judge  of  the  county,  and  other  courts  as  well  as 
justices  of  the  supreme  court,  and  subdivision  6  of  this  section 
provides  that  "  no  order  to  stay  proceedings  for  longer  than 
twenty  days  sliall  be  granted  by  a  judge  out  of  court,  except 
to  stay  proceedings  under  an  order,  or  judgment  appealed 
from,  or  upon  previous  notice  to  the  adverse  party." 

By  section  S  of  the  Code^  the  provision  last  cited  is  made 
apphcabie  to  actions  in  the  county  court.  It  would,  there- 
lore  seem,  that  the  order  of  the  county  judge  was  proper 
under  section  401.  It  may  be  added  that  the  last  subdivision 
of  section  3GG  applies  the  rules  of  practice  of  the  supreme 
court  to  actions  tried  in  the  county  court.  Section  402  also 
provides  for  motions  to  be  made  out  of  court  to  a  judge  on 
the  usual  notice  of  eight  days  which,  as  already  seen  under 
section  8,  is  applicable  to  county  courts. 

The  provision  in  section  362  as  to  amended  returns  does 
not  mihtate  against  section  401*as  the  latter  section  relates  to 
proceedings  affecting  the  merits  of  the  case,  and  not  to  an 
order  as  to  the  practice. 

While  section  31  may  have  full  force  and  effect,  in  relation 
to  the  county  court,  which  had  no  power  at  the  time  it  was 
adopted  to  try  causes,  it  does  not  impair  the   power  of  a 
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judge  ill  any  case  out  of  court  to  grant  an  order  to  stay 
proceedings. 

The  order  in  question  is  not  made  by  the  court  while  sitting 
as  such,  but  by  a  judge  out  of  court,  the  same  as  any  other 
order  which  he  has  the  power  to  make  as  a  judge.  It  ap- 
pears to  be  eminently  proper  that  a  judge  out  of  court  should 
be  vested  with  authority  to  control  the  practice  of  his  own 
court  so  far  as  relates  at  least  to  a  stay  of  proceeding  for  the 
purpose  of  allowing  the  party  to  bring  in  his  case  for  argu- 
ment. I  think,  that  the  exceptions  should  be  first  heard  in  the 
county  court  before  an  appeal  is  taken  (30  Hoiv.,  4),  but  even 
if  an  appeal  may  bring  up  the  whole  case,  there  can  be  no 
objection  to  such  a  course.  As  the  county  judge  was  right 
in  granting  the  order,  it  should  stand.  Order  affirmed  with 
$10  costs  of  appeal. 
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N.  Y.  COMMON  PLEAS. 

Elizabeth  Flynn,  by  her  guardian,  respondent,  agt.  Makt 
F.  Hatton,  appellant. 

The  mere  agreement  of  a  landlord  to  repair,  has  reference  only  to  the  comlition  of 
the  buildinif  or  preaiises  demised  for  the  purpose  of  their  protiiahle  use,  and  the 
pecuniary  benefit  to  be  derived  from  their  enjoyment  or  loss  from  being  deprived 
of  their  use  in  such  state  of  repair  as  the  agreement  intended. 

Such  a  simple  agreement  or  covenant,  in  no  way  contemplates  any  deatruction  of 
life  or  CHSualities  to  the  person  or  property  of  any  one,  whieli  might  aeoideutally 
result  from  an  omission  to  fulfil  the  agreement  in  every  respect. 

For  the  proposition  that  a  landlord  under  contract  (generally)  to  keep  the  premises 
in  repair  is  for  a  breach  thereof,  also  further  liable  to  his  tenant,  as  in  tort,  for 
wilful  refusal  or  neglect  to  perform  his  obligation,  no  warrant  is  to  be  found  in 
principle  or  authority. 

His  subsequent  parol  promise,  after  being  notified  of  defects,  to  make  necessary 
repairs,  unless  founded  on  a  new  consideration,  superadds  nothing  to  his  original 
obligation,  and  furnishes  no  ground  for  awarding  additional  damages,  except  so 
far  as  the  tenant  is  by  such  promise  delayed  and"  limited  in  making  them  fprim- 
arily)  at  his  own  expense. 

A  claim  cannot  exist  on  the  part  and  behalf  of  sufferers  from  defects  to  a  piazza 
appurtenant  to  a  tenement  house,  occurring  from  natural  caises — from  natural 
wear  and  tear,  in  an  action  for  a  tort  or  negligence  against  the  landlord,  whoso 
only  obligation  exists  in  contract  with  the  tenant  in  possession,  and  one  can  only 
be  founded  on  some  other  negligence,  trespass  or  wiliul  breach  of  a  direct  public 
or  private  duty  to  the  party  injured. 

In  this  case,  held,  that  the  negligence  of  the  parents,  in  salFering  the  plaintiff,  a  child 
about  three  years  of  age,  to  wander  upon  this  dilapidated  piazza  or  balcony,  and 
exposing  it  to  danger  and  the  injuries  it  received  was  so  gross  and  unambigious  as 
to  constitute  contributive  negligence  and  should  prevent  a  recovery  by  the  plain- 
tiff for  damages  for  such  injuries. 

General  Term,  July,  1872. 

Before  Daly,  Ch.  J.,  Robinson  and  Larremore,  JJ. 
Appeal  from  a  judgment  rendered  by  the  special  term  for 
the  plaintiff. 

Albert  Matthews,  for  appeJlaiit,  defendant. 
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First.  The  negligence  of  her  parents  in  allowing  the  infant 
plaintiff  to  expose  herself  to  danger  must  be  imputed  to  the 
infant,  and  forms  such  an  element  of  contributive  negligence 
as  to  bar  her  recovery  (Ilartfield  agt.  Itoper,  21  Wend.^  615  ; 
Brotvnix^t.  Maxwell,  6  Ilill,  592;  Kricg  agt.  Wdls,  1  E.  I). 
Smith,  74;  Hunger  agt.  Tonawanda  B.E.  Co.,  4  N.  Y.,  859; 
Mangam  agt.  Brooldyn  City  B.R.,  36  Barb.,  230  ;  Burke 
agt.  Broadway  S  1th  Ave.  B.R.,  49  Barb.,  529  ;  Wilds  agt.  > 
Hudson  B.  B.B.  Co.,  24  N.  Y.,  430  ;  Same  agt.  Same,  29 
3^.   r.,  315). 

1.  The  same  rule  was  applied  to  the  keeper  of  a  lunatic, 
in  Willetts  agt.  Buffalo  &  Rochester  B.B.  Co.,  (14  Barb., 
5S5). 

2.  There  was  not  the  slightest  evidence  of  proper  care  on 
the  part  of  the  parents  to  support  a  finding  in  favor  ot  plain- 
tiff in  that  respect;  on  the  contrary,  there  was  the  fullest 
evidence  of  want  of  any  precaution  to  prevent  access  of  the 
plaintiff  to  the  piazza,  in  the  face  of  open  and  notorious  dan- 
ger [Spencer  agt.  Utica  &  S.  PcB.   Co.,  5  Barb.,  337). 

3.  The  fact  of  the  child  being  alone  in  the  dangerous 
place,  is  presumptive  evidence  of  negligence  in  the  parents. 

The  burden  of  proving  the  exercise  of  every  reasonable 
precaution  to  prevent;  the  accident,  was  thrown  upon  them, 
but  was  not  met  [Mangam  agt.  Brooklyn  City  B.B.  Co.,  36 
Barb.,  230). 

4.  The  child  had  no  right  to  use  or  be  upon  the  balcony. 
It  w^as  no  part  of  the  premises  for  her  use,  and  until  it  was 
put  in  repair  the  plaintiff  had  no  right  to  endanger  herself 
by  the  use  of  it.  Using  it,  the  plaintiff  alone  was  to  blame 
[Bush  agt.  Brainard,  1  Cow.,  78 ;  Terry  agt.  The  N.  Y, 
Central  B.B.  Co.,  22  Barb.,  574). 

Second.  In  addition  to  the  culpable  negligence  of  the 
parents  of  the  plaintiff,  there  was  the  grossest  negligence  on 
her  own  part.  The  burden  of  proof  was  on  the  plaintiff  to 
show  due  care  and  diligence  .on  her  own  part   [Britton   agt. 
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Hud.son  B.   R.R.   Co.,  18  N.   Y.,  248;  Dey  agt.  N.  Y.  C. 
SJi.  Co.,  34  N.  Y,  9). 

1 .  All  infant  is  held  to  the  same  degree  of  care  as  an  adult, 
and  "  is  required  to  exercise  the  prudence  of  a  person  of 
ordinary  intelligence,  before  an  action  for  damages  arises  for 
an  injury  to  her  person,  resulting  partly  from  the  carelessness 
of  others." 

"  It  is  no  excuse  that  she  had  less  discretion  than  a  grown 
person"  {BurJce  agt.  Broadway  &  Seventh  Av.  B.R.  Co.,  49 
Barb.,  529  ;  Honigsbcrger  agt.  Second  Av.  R.R.  Co.,  38  N. 
Y.,  1  Keyes,  570),  and  numerous  other  cases. 

2.  It  was  fully  proved  that  "  anybody  could  tell  that  the 
piazza  was  dangerous  by  the  looks  of  it.  That  it  was  very 
slialiy  ;  and  all  the  witnesses  agreed  in  representing  the  un- 
safe condition  of  the  piazza  as  a  fact  well  known  to  the  oc- 
cupants of  the  room,  and  consequently  to  the  plaintiff;  in 
fact,  she  had  been  warned  against  it. 

Third.  There  was  no  proof  of  negligence  on  the  part  of 
the  defendant.  The  defendant's  obligation  to  repair  did  not 
make  her  responsible  for  accidents  resulting  from  use  of  the 
balcony  while  it  was  out  of  repair. 

Fourth.  Great  stress  was  laid  in  the  court  below  on  the 
alleged  fact  that  the  balcony  in  question  was  one  of  the  ap- 
purtenances of  the  room,  and  that  the  plaintiff  had  a  right 
to  use  and  go  upon  the  same.  This  theory  is  not  available, 
for 

1.  The  piazza  was  not  an  appurtenance  to  the  room  for 
the  plaintiff.  She  could  have  no  occasion  to^  go  upon  it  for 
any  of  the  purposes  for  which  it  was  alleged  to  have  been 
used,  viz.,  drying  clothes,  &c. 

2.  If  to  a  charge  that  the  plaintiff  suffered  injury  by  neg- 
ligently going  into  a  dangerous  place,  she  could  make  answc^r 
that  the  place  was  one  into  which  she  had  a  right  to  go,  the 
defense,  contributive  negligence,  could  rarely  be  sustained. 

No  man  has  a  right  wilfully  to  place  himself  in  danger, 
and  if  injured,  lay  the  blame  on  third  parties. 
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Fifth.  The  learned  judge  erred  in  refusing  to  dismiss  the 
complaint.  There  should  be  a  new  trial,  with  costs  to  abide 
the  event. 

Sixth.  The  first  question  arising  in  this  case  is,  whether 
there  was  any  cause  of  action  in  favor  of  plaintiff  against  de- 
fendant. The  defendant  insists  there  was  not,  and  that  this 
judgment  is  without  precedent;  and  asks  to  have  the  judg- 
ment reversed  upon  this  ground. 

1.  This  case  must  not  be  confounded  with  an  action  by  a 
tenant  to  recover  damages  against  his  landlord,  for  injuries 
sustained  by  the  tenant  himself,  arising  from  the  neglect  of 
the  landlord  to  perform  a  valid  agreement  (or  any  other  legal 
obligation  resting  upon  him  arising  out  of  the  circumstances) 
to  keep  premises  in  repair  or  to  guarantee  their  safety.  In 
such  cases  there  is  direct  privity  between  landlord  and  tenant, 
and  the  action  itself  is  either  ex  contractu,  or  arises  directly 
out  of  the  relationship  of  landlord  and  tenant  (EaJcin  agt. 
Brown,  1  E.  D.  Smith,  36 ;  Bobbins  agt.  Mount,  4  Bobts., 
553  ;  Johnson  ngt.  Dixon,  1  Daly,  178  ;  Francis  agt.  Coclccrel, 
Law  Bep.,  5  Q.  B.,  1S4,  501  ;  Alston  agt.  Grant,  24  Eng. 
Laiv  and  Eq.  122  •  Eagle  agt.  Stcayse,  2  Daly,  140  ;  Kimmel 
agt.  Burfeind,  2  Daly,  155). 

2.  The  plaintiff  endeavors  to  maintain  this  action  on  the 
ground  of  what  the  pleader  is  pleased  to  call  the  ''  neg- 
ligence" or  non-feasance  of  the  defendant  in  not  repairing  or 
making  safe  a  balcony  (alleged  to  have  been  dangerous  and 
unsafe)  attached  to  the  front  of  certain  rooms,  (on  the  fourth 
story  of  a  house  in  East  13th  street.)  owned  by  defendant 
and  exclusively  occupied  by  the  parents  of  plaintiff,  under  a 
hiring  from  defendant  to  plaintiff's  fiither,  in  using  which 
plaintiff  was  injured.  Assuming  the  facts  to  be  as  alleged  by 
plaintiff,  then,  in  order  to  maintain  the  allegation  of  "  neg- 
ligence," as  the  basis  of  an  action  against  the  defendant  to 
recover  damages  sustained  by  plaintiff  in  filling  from  this 
balcony,  there  must  be  shown  some  obligation,  express  or 
implied,  either  of  contract  or  legal  duty  of  the  defendant 
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towards  the  plaintifT,  which  the  defendant  has  failed  to  per- 
form. The  "  negligence"  alleged  is  another  word  for  non- 
feasance, and  is  predicable  only  of  some  contract  voluntarily 
undertaken  by  the  defendant,  or  some  legal  duty  cast  upon 
her  by  operation  of  law,  in  some  relation  between  her  and 
plaintiff.  If  the  plaintiff  be  a  stranger  to  the  defendant,  and 
there  be  no  privity  by  contract  between  them,  (as  must  be 
conceded)  then  is  there  any  private  legal  duty  which  the  de- 
fendant owed  to  the  plaintiff,  as  a  member  of  the  family  of 
the  tenant ;  or  any  public  legal  duty  owed  by  defendant  to 
her,  as  one  of  the  public  or  otherwise  I  Clearly  the  defend- 
ant owed  no  greater  obhgation  of  private  legal  duty  to  the 
plaintiff  specifically,  as  one  of  the  family  of  the  defendant's 
tenant,  than  to  his  guests,  or  friends  or- visitors.  Neither  has 
the  plaintiff  a  claim  against  the  defendant  for  any  neglect 
on  her  part  to  discharge  any  public  legal  duty  she  owed 
towards  the  plaintiff  as  one  of  the  public.  The  premises  in 
question  are  purely  private  property,  and  the  "  balcony" 
could  only  be  reached  by  any  person  through  the  rooms 
leased  to  and  exclusively  occupied  by  the  plaintiff''s  father, 
and  not  by  defendant  ( Winterhottom  agt.  Wright,  10  3Ie€S. 
(£;  Welsby,  109 ;  TJie  Mayor,  Sc,  of  Albany  agt.  Cunliff,  2 
N.  Y.,  172,  173;  Nicholson  agt.  Erie  RW.  Co.,  41  N.  l., 
530 ;  Loop  agt.  Litchfield,  42  N.  Y.,  351). 

3.  "  Negligence"  is  well  defined  as  consisting  "  in  the 
commission  of  some  lawful  act  in  a  careless  manner,  or  in  the 
omission  to  perform  some  legal  duty,  to  the  injury  of  another. 
It  is  essential  to  a  recovery,  in  the  latter  caye,  to  establish  that 
the  defendant  owed  at  the  time  some  specific,  clear,  legal 
duty  to  the  plaintiff,  or  the  party  injured"  {Nicholson  agt 
ErieRW.  Co.,  41  N.   Y.,  529). 

4.  As  was  previously  well  said  by  Judge  Daly,  in  the 
case  of  Cook  agt.  N.  Y.  Floating  Dry  Dock  Co.,  (1  Hill,  438), 
and  approved  by  Judge  Ingraham,  {p.  444  ;)  "  The  only 
safe  and  practiced  rule  is  to  confine  the  right  of  action  to 
those  who  stand  in  the  relation  of  contracting  parties,  or  to 

Vou  XLin.  22 
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cnsos  where  the  injury  is  caused  by  the  disregard  or  neglect 
of  some  obhgatioii  or  (hity,  which  the  party  causing  it  owes 
to  the  party  injured"  {Nicholson  agt.  Eric  ll.W.   Co.,  41   N. 

o.  If,  as  erroneously  alleged  in  the  complaint,  the  defend- 
ant had  "  had  the  care  and  control  of  the  premises"  where 
the  accident  happened,  or  had  been  the  "occupant"  of  the 
same,  there  might  have  been  some  pretext  for  claiming  a 
recovery  against  her.  But  the  defendant  was  the  mere 
owner ;  and  the  custodian  of  the  plaintiff  was  himself  the 
*'  occujiant." 

6.  The  mere  circumstance  that  the  plaintiff  was  "  law- 
fully" upon  these  premises  at  the  time  of  the  accident,  is 
immaterial.  It  does  not  tend  to*  raise  any  obligation  of  de- 
fendant toward  her,  or  to  sustain  this  cause  of  action.  This 
has  always  been  maintained  in  all  the  cases  {Southcote  agt. 
Stanley,  1  Hurls.  &  Nor.  Exch.,  249  ;  Bolch  agt.  Smith,  7 
Hurls.  &  Nor.  Exch.,  744  ;  Bobbins  agt.  Jones,  15  Com. 
Bench.,  N.  S.  240 ;  Colles  agt.  Sclden,  3  Lmv  C.  P.  22.  495  ; 
Sullivan  agt.  Waters,   14  Jurist  C.  L.  B.  460). 

7.  The  doctrine  of  "  respondeat  superior^  does  not  apply 
to  tlie  facts  of  this  case.  There  was  no  relationship  of  master 
and  servant,  or  principal  and  agent,  between  defendant  and 
any  other  person  connected  with  the  transaction ;  nor  was 
there  any  misfeasance  or  other  act  done  by  the  defendant  or 
her  authority ;  nor  was  she,  as  has  been  already  said,  in 
possession  of  the  premises  {Bush  agt.  Steinman,  1  Bos.  & 
Full.,  404 ;  The  King  agt.  Pedlie,  1  Ad.  S  Ellis,  822 ;"  Bich 
agt.  Basterfield,  4  Manning,  Gr.  <&  Scoits,  800 ;  Hobbit  agt. 
London  (£;  N.  W.  B.  W.  Co.,  4  W.,  H.  &  G.,  Exch.,  254 ; 
Beedie  agt.  London  <&  N.  W.  B.  W.  Co.,  4  W.,  H.  &  G., 
Exch  ,  244;  Blake  agt.  Ferris,  5  N.  Y.,  63  ;  Earl  agt.  Hale, 
2  Metcalf,  352  ;  Boniface  agt.  Belgea,  6  Bobts.,  397). 

S.  ]\Iere  ownership  of  private  property  does  not  impose 
upon  a  party  any  hability  to  the  public,  or  strangers,  to  keep 
the  same  in  repair  or  free  from  danger ;  provided  it  does  not 
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disturb  a  neighboring  owner,  or  injure  the  pubhe  in  tlie  use 
of  the  neighboring  streets  or  ways,  or  other  pubhc  easements 
{Chauntlcr  agt.  Bobinson,  4  W.,  H.  &.  G.,  Exch.,  170 ; 
Uounscll  agt.  Smytlie,  7  Com.  Bench  N.  S.,  73 1 ;  Bolch  agt. 
Smith,  7  Hurls.  <&  Nor.,  Exch.,  736  ;  Gantrels  agt.  Egerton, 
Law  Bep.,  2  C.  P.,  370). 

Seventh.  Assuming  there  was  a  valid  agreement  between 
the  defendant  (as  "landlord")  and  the  plaintiff's  father  (as 
tenant)  "  to  repair"  this  balcony,  does  that  circumstance 
furnish  a  ground  of  action  against  defendant  in  favor  of  plain- 
tiff to  recover  any  damages  sustained  by  falling  from  it  ?  The 
defendant  insists  it  does  not. 

1.  The  plaintiff  and  defendant  were  not  contracting  parties 
in  any  sense  w^hatever. 

2.  If  the  defendant's  alleged  nonfeasance  is  said  to  grow  out 
of  her  relation  of  '^  landlord"  alluded  to,  then  it  is  founded  upon 
the  contract  between  the  landlord  and  tenant,  and  the  obliga 
tion  of  the  defendant,  was  to  perform  that  coutract,  and  the 
"  negligence"  or  nonfeasance  complained  of  is  only  a  breach 
of  that  contract,  and  the  remedy  is  by  action  ex  contractu, 
and  only  m  favor  of  a  party  to  that  contract,  or  his  lawful 
representatives.  The  plaintiff,  however,  is  none  of  these 
{Blakemore  agt.  The  B.  dt  E.  B.  W.  Co.,  8  Ellis  &  Blkb. 
1053). 

3.  Any  agreement  to  repair  was  a  mere  matter  between 
the  "  landlord"  and  '*  tenant."  The  contract  did  not  affect 
third  persons.  It  did  not  make  the  landlord  liable  to  them, 
or  relieve  the  tenant  in  possession  from  his  liability  to  them 
f Coleridge,  J.,  Bussell  agt.  Shenton,  3  Adol  (&  Ellis,  N. 
S.,  455;  Cannavan  agt.  ConMin,  I  Daly,  511). 

4.  The  proposition  now  contended  for  by  the  defendant, 
was  thus  laid  down  by  this  court  in  Coo/cagt.  N.  Y.  Floating 
Dry  Dock  Co.,  (1  Hilt.,  443  :)  "  That  no  action  lies  against 
the  defendants,  founded  upon  the  contract  in  favor  of  any 
other  person  than  those  to  whom  the  dock  was  hired,  is  con- 
ceded.    This  was  established  by  the  cases  cited,  Winterhottom 
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agt.  Wright,  (10  Mees.  &  Welsht/,  109) ;  Priesthjagt  Fowler, 
(3  Ifees.  &  WeJsby,  1) ;  Quarman  agt.  Burnett,  (G  3Ices.  <& 
Wclshy,  499)." 

5.  So,  also,  said  Justice  Maule,  in  Tallit  agt.  Shenstonc, 
(5  Ilecs.  d>  Welshy,  2S8  :)  "  It  is  clear  that  an  action  of 
contract  cannot  be  maintained  by  a  private  person  who  is 
not  a  party  to  the  contract ;  and  the  same  principle  extends 
to  an  action  of  tort,  arising  out  of  the  contract." 

6.  And  where  a  master  sought  to  recover  damages  for  loss 
of  services  of  his  servant,  who  was  injured  by  the  negligence 
of  a  railway  company,  with  whom  the  servant  had  a  contract 
as  a  passenger,  it  was  held  that  "  one  not  a  party  to  a  con- 
tract cannot  sue  for  a  breach  of  duty,  arising  out  of  the  con- 
tract" {Alton  agt.  The  Midland  B.W.  Co.,  19  Com.  Bench, 
N.  S.,  213). 

7.  So,  also,  Baron  Parke,  in  the  case  of  Langhridge  agt. 
Levy,  (2  3fces.  S  Welshy,  530),  said  ;  "  That  wherever  a 
duty  is  imposed  on  a  person  by  contract  or  otherwise,  and 
that  duty  is  violated,  any  one  who  is  injured  by  the  violation 
of  it  may  have  a  remedy  against  the  wrongdoer,  *  *  * 
is  a  principle  which  would  lead  to  indefinite  extent  of  liability, 
*  *  *  and  we  should  pause  before  we  made  a  precedent 
by  our  decision,  which  would  be  an  authority  for  an  action 
against  the  vendors,  even  of  such  instruments  and  articles 
as  are  dangerous  in  themselves,  at  the  suit  of  any  person  into 
whose  hands  they  might  happen  to  pass,  and  who  should 
be  injured  threby"  {Winterhottom  agt.  Wright,  10  Mees.  & 
J^elshy,  114;  See,  also,  Colles  agt.  Selden,  Law  Bep.,  3  C. 
P.,  495). 

8.  So,  again,  in  Bohinson  agt.  Jones,  [\~)  Com.  Bench,  N. 
S.,  240),  it  was  held  by  the  full  court,  (after  elaborate  argu- 
ment,) without  dissent,  that  "  a  landlord  who  lets  a  house  in 
a  dangerous  state,  is  not  liable  to  the  tenant's  customers  or 
guests  for  accidents  happening  in  consequence,  during  the 
term  J   for,  fraud  apart,  there  is  no  law  against  letting  a 
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tumble-down  house,  and  the  tenant's  remedy  is  upon  his  con- 
tracts, if  any." 

9.  Without  an  express  contract,  the  landlord  is  not  liable, 
even  to  the  tenant,  to  make  any  repairs  upon  demised  prem- 
ises. Such  an  obligation  grows  out  of  the  contract  alone, 
and  not  out  of  the  relation  of  landlord  and  tenant.  Neither 
is  there,  in  the  absence  of  fraud,  any  warranty  that  the  prern- 
ises  are  even  tenantable  or  fit  for  occupation.  The  rule  of 
caveat  emptor  applies  {Hart  agt.  Windsor,  12  Mees.  <& 
Welsby,  68;  Howard  agt.  DooUtUe,  3  Duer,  464  (^  473; 
Sherwood  agt.  Seaman,  2  Bosw.,  130;  Kostor  Sigt.  Newhouse, 
4  E.  D.  Smith,  20  ;  Gott  agt.  Sounds,  22  Eng,  Law  and  Eq., 
173;  McGlashon  agt.  Talmadge,  37  N.  Y.,  313). 

10.  It  matters  not  how  stringent  may  have  been  the  com- 
pact between  landlord  and  tenant,  that,  as  between  them- 
selves, the  landlord  should  make  repairs  ;  the  obligation  of 
the  tenant  to  his  guests  and  family,  to  keep  the  premises 
wherein  he  invited  them, .  safe  from  danger,  was  not  dis- 
charged or  impaired  or  shifted  to  the  shoulders  of  the  land- 
lord. The  occupant  alone  is  the  sole  wrong-doer  in  privity 
with  such  persons,  in  case  of  injury  from  his  neglect  to  pro- 
cure the  repairs  to  be  made,  either  by  the  owner  or  himself. 
In  the  language  of  Ch.  J.  Kenyon,  (4  T.  Ji.,  319  :)  "De- 
plorable, indeed,  would  be  the  situation  of  landlords  if  they 
were  liable  to  be  harrassed  with  actions  for  the  culpable 
neglect  of  their  tenants"  [Cheetham  agt.  Hampson,  Term 
Hep.,  318  ;  Mayor,  <S;c.  agt.  Corlies,  2  Sand.,  303  ;  Kostor 
agt.  Newhouse,  4  E.  B.  Smith,  20  ;  Bears  agt.  Ambler,  9  Barr 
Fenn.,  193). 

11.  Upon  the  principle  now  invoked,  the  courts  refused  to 
allow  a  wife  to  recover  damages  for  personal  injuries  result- 
ing from  the  explosion  of  a  lamp  sold  her  husband,  though 
for  the  purpose  of  being  used  by  herself  and  husband,  which 
the  vendor,  without  frauds  warranted  to  be  fit  and  proper 
for  use  by  her,  but  was,  in  fact,  unfit  for  use,  and  dangerous 
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and  unsafe  {Longmeid  and  wife 'd^t  Ilolliday,  G  W.,  II.  &  G. 
Exeh.,  7G1). 

Eight.  But  even  if  there  were  a  valid  agreement  to  repair 
this  balcony,  and  this  action  had  been  by  the  "  tenant"  him- 
self against  the  "  landlord  j"  and  even  if  it  liad  been  an  ac- 
tion for  breach  of  contract,  it  could  not  avail  to  recover  dam- 
ages for  injuries  luip[)ening  (as  in  this  case)  from  the  use  or 
abuse  of  the  balcoii)',  after  it  was  known  to  the  tenant  to  be 
out  of  repair,  unsafe  and  dangerous. 

1.  The  tenant  was  not  obliged  to  use  it  in  order  to  have 
the  fair  use  and  enjoyment  of  the  premises. 

2.  The  tenant  knew  it  was  dansrerous  and  unsafe. 

3.  We  have  seen  that  even  a  "  written  wari'anty"  of  safety 
would  not  protect  against  patent  defects  ;  mucli  less  would  a 
mere  agreement  to  repair  those  defects. 

4.  The  tenant  had  no  riglit  to  omit  making  such  repairs 
as  were  necessary  to  make  the  premises  safe  and  secure  for 
the  use  of  himself  and  all  other  persons  he  pei'mitted  to  use 
the  same,  because  he  liad  an  agreement  with  the  landlord  tliat 
tlie  latter  should  make  them.  In  fact,  this  would  have  been 
an  additional  reason  why  he  should  himself  made  them,  and 
not  be  excused  for  his  neyiect  in  not  makin<i;  them.  In  this 
very  agreement  he  would  have  had  an  indemnity  against  any 
necessary  outlay  in  making  them,  and  so  was  inexcusable. 

Isinth.  If  there  was  a  valid  agreement  to  repair,  and  if  the 
defendant  was  negligent  to  such  an  extent  as  to  have  rendered 
her  liable  for  sucli  an  injury  as  occurred  to  the  plaintiff,  be- 
cause the  defendant  neglected  to  perform  her  agreement, 
with  her  tenant,  to  repair  this  balcony,  knowing  it  to  be  out 
of  repair,  in  a  case  wherein  the  plaintifl' herself  had  been  free 
tioin  negligence  and  had  exercised  all  due  and  proper  care  and 
precaution  to  prevent  the  accident;  nevertheless,  tlie  plaintiff, 
by  contributive  negligence  of  her  parent,  (siie  being  non  sui 
juris,)  {^st,)  in  not  making  the  repairs  liimself,  (when  he 
knew  the  balcony  to  be  out  of  repair  and  dangerous  and  un- 
safe,) and  looking  to  the  landlord  for  reimbursement  j  {2d,) 
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in  making  an  unusual- use  of  this  balcony  when  known  to 
be  dangerous,  did  herself,  thereby,  in  a  legal  point  of  view, 
contribute  to  and  actually  cause  the  injury  of  which  she 
complains  [Mangam  agt.  Brooldyn  R.R.  Co.,  36  Barb.,  230 ; 
Same  case  on  appeal,  38  N.  Y.,  459). 

1.  If  the  plaintiff  claim  to  derive  any  benefit  from  any 
agreement  to  repair,  she  must  take  it  cum  onere.  The  party 
beneficially  interested  in  such  an  agreement  would  have  had 
no  right  himself  to  rush  into  danger  he  might  avoid,  and 
look  for  damages  to  the  other  party  to  the  contract.  Neither 
can  his  infant  daughter  {Butterfield  agt.  Forrester,  11  East, 
60 ;  Miller  agt.  Mariners^  Ch.,  3  Greenlf.,  55  ;  Shannon  agt. 
Comstoch,  21  Wend.,  461 ;  HecJcsher  agt.  McCrea,  24  Wend  , 
309). 

2.  If  the  defective  balcony  could  even  be  deemed  to  be 
in  the.  nature  of  a  "imisance,"  because  liable  to  be  tiie  means 
or  occasion  of  mischief  to  persons  using  it,  still  the  plaintiff's 
father,  being  the  occupant  of  the  premises,  "  is  hable  for  the 
damage  caused  by  its  continuance,"  and  so,  by  neglecting  to 
abate  it,  contributed,  (as  the  guardian  of  tiie  plaintiff)  to  the 
injury  sustained  by  his  ward.  This  negligence  in  the  eye  of 
the  law  was  contributive  negligence  of  plaintiff  [Broivn  agt. 
Cay.,  d-  Sus,.  R.R.  Co.,  12  N.  Y.,  492). 

3.  In  the  case  of  Adams  agt.  Lancashire  R.  W.  Co.,  (Law 
Rep.,  4  C.  P.  739,  A.  D.  1869,)  wliere,  through  the  neg- 
ligence of  the  defendants,  the  door  of  one  of  tiieir  carriages 
(wherein  plaintiff  was  a  passenger)  several  times  flew  open, 
and  was  shut  by  plaintiff,  and  in  attempting  to  shut  it  a 
fourth  time  he  fell  out  and  was  injured,  it  was  hold  that,  as 
the  inconveniences  he  would  have  suffered,  if  he  had  not  shut 
the  door,  was  slight,  and  the  peril  incurred  in  his  attt^npt  to 
shut  it  considerable,  the  injury  he  suffered  wis  not  the 
necessary  or  natural  result  of  defendant's  negligence,  and 
they  were  not  liable  for  such  injury. 

4.  In  the  case  of  Siner  agt.  Great  Western  R  R.  Co., 
{4:  Exch.,  117),  where  plaintiff  was  a  passenger  in  defend- 
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ants'  railway  carriage,  which  stopped  at  a  station  where 
there  was  no  platform,  and  plaintiff  in  alighting  from  the 
carriao-e  upon  the  ground,  in  the  dark,  sprained  her  knee  ;  it 
was  held  tiiat  the  injury  was  the  result  of  her  ow^n  act,  and 
the  defendant  was  not  hable  {CocJile  agt.  London  &  S.E.  R. 
W.  Co.,  Law  Rep.,  5  C.  P.,  457  and  notes  459,  460,  464). 

5.  So  in  the  case  ot  Waite  agt.  North  Eastern  R.  W.  Co., 
{Ellis,  Blkh.  d;  Ellis,  Q.  B.,  Rep.,  719,  A.  D.  1858,)  where 
the  plaintiff,  an  infant  in  charge  of  his  grand-mother,  had 
been  injured  by  the  joint  negligence  of  the  defendants'  agents 
and  the  ciiild's  grandmother,  it  was  held  the  child  could  not 
maintain  an  action  against  the  company.  ' 

6.  So  in  Walker  agt.  Sivayze,  3  Ahh.,  136),  the  general 
term  of  the  court  of  common  pleas  laid  down  the  law  on 
this  subject  as  follows :  ''It  has  been  held  in  this  court, 
that  the  measure  of  damages  in  an  action  against  a  landlord 
for  not  repairing,  is  the  amount  it  would  cost  to  make  such 
repairs;  and  for  the  reason  that  the  tenant  cannot,  by  ex- 
posing himself,  his  family  or  his  geods,  to  the  injuries  or 
damage  which  result  from  the  landlord's  negligence,  present 
a  meritorious  claim,  when  he  could  remedy  the  evil  by  re- 
pairs, for  which  he  would  be  fully  indemnified  out  of  the 
rental,"  also  Uollij  agt.  Boston  Gas  Light  Co.,  S  Gray,  Mass., 
123  (it  132  ;  Wright  agt.  Maiden  d  Nelson  R.R.  Co.,  (4 
Allen,  283). 

Tenth.  But  in  this  case  there  was,  in  fact,  no  valid  agree- 
ment between  the  landlord  and  tenant  that  the  former  should 
make  any  repairs  to  this  balcony.  The  father  of  the  plain- 
tiff was  the  tenant,  and  had  occupied  the  house  for  six  years. 
The  promise  to  repair  the  balcony  was  contained  in  a  con- 
versation between  the  mother  of  the  plaintiff  and  the  de- 
fendant. It  was  not  contained  in  the  am-eement  of  hirinij, 
and  formed  no  part  of  it.  It  was  based  upon  no  considera- 
tion whatever,  and  was  not  binding  upon  the  landlord  {Walker 
agt.   Gilberts  2  Roh.,  214;  Boupe  agt.  Gerniin,  37  Hoiv.,  5). 

Eleventh.  Upon  every  view  of  this  case   the    judgment 
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should  be  reversed.  The  upholding  of  the  action  would  tend 
to  establish  a  rule  (now  happily  without  a  precedent)  opening 
the  door  to  almost  an  infinitude  of  demands  in  favor  of  un- 
known persons,  against  owners  of  real  estate.  Such  a  pre- 
cedent would  greatly  impair  the  value  of  such  property,  and 
render  ownership  of  the  soil  a  condition  full  of  uncertainty 
and  indefinite  liability. 

F.  H.  Bryan,  for  plaintiff ,  respondent 

The  evidence  shows  that  -the  premises  where  this  accident 
occurred,  was  of  that  peculiar  description  of  property,  known 
in  this  city  by  the  name  of  a  tenement  house.  This  court 
has  decided  at  general  term,  that  such  property  forms  an  ex- 
ceptive case,  and  that  after  the  attention  of  the  landlord  has 
been  called  to  the  existing  defects  in  the  structure,  in  case  of 
non-repair,  he  is  liable  for  the  consequences  of  an  accident, 
resulting  from  such  neglect. 

The  attention  of  the  landlord,  defendant,  was  called  to  the 
defect  of  the  railing;  and  by  the  neglect  to  repair,  the  accident 
occurred. 

The   balcony  in  use  in  which  the  railing  was  defective, 
formed  a  necessary  pai't  of  the  premises  let  by  defendant  to 
plaintiff;  the  evidence  shows  that  its  use  was  principally  ded- 
icated to  the  tenant. 
.     The  defendant  had  promised  to  have  the  repairs,  done. 

I.  In  Johnson  agt.  Dixon,  (1  Daly,  178).  This  court  has 
held  that  a  tenant  from  month  to  month'  is  not  bound  to 
make  substantial  repairs. 

In  that  case  the  plaintiff's  horse  having  received  an  injury 
from  the  defective  construction  : 

The  court  directed  that  the  landlord  was  liable  for  the 
consequences  arising  from  his  neglect  to  repair  (43  Barh.j 
282;. 

II.  On  the  question  of  negligence,  this,  as  a  question  of 
fact,  lias  been  decided  by  the  court  below. 
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This  court  will  not  disturb  that  decision.  It  is  as  con- 
clusive as  the  verdict  of  a  jury  (1  E.  D.  Smith,  21'3;  3  E. 
D.  Smith,  2G4;  2  E.  D.  Smith,  462;  4  E.  D.  Smith,  2JS; 
25  Barb.,  122). 

A  higher  degree  of  care  may  well  be  exacted  from  per- 
sons who  own  tenement  house  property  than  from  others. 
The  nature  of  the  property  and  the  uses  to  which  it  is 
applied,  would  appear  to  render  such  greater  care  necessary. 

There  appears  also  to  be  a  disposition  in  the  court  to  im- 
pose in  certain  cases  the  exercise  of  greater  care  and  caution 
{\'2N.  Y.,  209). 

There  was  no  contributing  negligence  on  the  part  of  the 
plaintiff.  The  degree  of  care  required  of  an  infant,  however 
intelligent,  must  be  modified  by  the  tenderness  of  the  age. 

The  plaintiff  had  no  right  to  anticipate  that  any  accident 
would  occur  ;  she  was  enjoying  a  right  incidental  to  the  use 
of  the  premises,  and  had  every  reason  to  suppose  that  such 
right  would  be  enjoyed  without  injurious  accident.  A  child 
is  only  chargeable  with  care  and  caution,  according  to  its  age 
and  capacity  (Shuuler  on  Domestic  lielation^). 

III.  The  defendant  did  owe  a  duty  to  tiie  plaintiff,  when 
a  portion  of  this  tenement  house  was  let  to  the  mother  of 
the  plaintiff,  it  was  so  let  for  a  residence  of  her  and  her 
family.  The  use  of  the  minor  children,  was  a  necessary  and 
presumptive  consequence  of  such  letting.  The  landlord  was 
bound  to  see,  at  her  own  peril,  tiiat  the  railing  guarding 
this  balcony  was  not  defective  in  its  construction,  which  it 
appears  to  have  been,  as  found  by  the  court  below,  and 
having  failed  to  do  this,  the  defendant  was  properly  held  liable. 

By  the  court,  Robinson,  J. — I  am  of  the  opinion  that  the 
defendant  was  not  responsible  for  the  injury  sustained  by  the 
plaintiff. 

No  question  is  presented  as  to  the  extent  of  damages 
which  the  tenant,  the  father  of  the  plaintiff',  has  himself 
sustained   by  reason  of  any  breach  of  the  landlord's  agree- 
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ment  to  repair;  nor  upon  any  claim  as  between  parties 
standing  in  privity  of  contract,  or  estate,  and  rsepectively 
liable  to  each  other;  nor  upon  any  claim  that  the  premises, 
when  originally  rented  to  John  Flynn,  the  father,  were  in  a 
dangerous  condition,  or  in  any  respect  constituted  a  nuisance, 
pubhc  or  private,  which  continued  until  the  accident  and 
occasioned  the  injury  complained  of. 

The  plaintiff  IS  an  infant  of  two  or  three  years  of  age  ;  and 
John  Flynn,  her  father,  for  some  five  or  six  years  previous 
to  the  occurrence  in  question,  had  been  a  tenant,  from  month 
to  month,  of  apartments,  consisting  of  two  rooms  in  the  fourth 
story  of  a  tenement  house  in  the  city  of  New  York,  the  title 
to  which  had  been  recently  acquired  by  the  defendant.  Out- 
side and  across  the  front  of  these  rooms  there  ran  a  piazza, 
appurtenant  to  the  demised  premises,  access  to  which  was 
obtained  through  a  door  opening  directly  from  the  family 
sitting  room,  that  was  used  by  the  tenant  as  a  place  for 
washing  and  drying  clothes,  and  storing  eatables. 

It  was  protected  by  a  railing,  consisting  of  slats  or  rails 
running  up  and  down  "  about  three  or  four  feet"  from  the 
floor  of  the  piazza  to  the  top  rail.  This  railing  liad  been  for 
two  years  getting  quite  rotten  and  out  of  repair,  "  one  end 
was  quite  separated  and  was  secured  by  putting  a  barrel 
there." 

^•It  was  pretty  much  all  gone."  Both  the  lather  and 
mother  of  the  plaintiff  were  aware  of  its  dangerous  condition. 
The  mother  says,  ''she  had  been  speaking  about  it,  and  de- 
fendant said  she  would  have  the  repairs  done." 

On  the  occasion  of  the  accident,  the  mother  was  on  the 
piazza,  hanging  out  clothes,  when  the  plaintiff,  whom  siie  had 
left;  in  the  sitting  room,  without  being  noticed  by  her,  came 
out  into  tiie  piazza,  leaned  up  against  the  upright  railings, 
one  of  which  gave  way,  and  she  fell  througii  the  opening, 
and  was  precipitated  down  four  stories  into  an  adjoining 
yard,  and  sustained  the  injuries  complained  of. 
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Under  the  facts  of  the  case,  the  judgment  ought  not  to  be 
Bustained. 

First.  The  piazza  was  a  portion  of  the  premises  which 
some  six  years  previously  had  been  demised  to^  and  for  all 
that  time  had  been  occupied  by,  John  Flynn,  the  father,  as 
tenant.  It  constituted  no  part  of  the  common  passages  or 
other  appurtenances,  or  conveniences  in  a  tenement  house, 
over  which  it  could  be  inferred  or  presumed  the  landlord 
retained  an  exclusive  or  general  control,  or  over  or  upon 
which  strangers  or  tenants  in  general  were  invited  to  pass. 

The  defect  in  the  railing  arose  from  natural  decay,  occur- 
ing  during  the  tenancy,  and  perhaps  there  was  sufficient  evi- 
dence to  show  that  the  landlord  by  agreement  was  to  make 
such  repairs  as  were  needed  to  keep  them  in  tenantable  con- 
dition. 

Conceding  however,  such  obligation  rested  on  the  defend- 
ant by  virtue  of  the  agreement  for  the  letting  of  these  prem- 
ises, she  was  not,  by  reason  thereof,  responsible  to  the  plain- 
tiff for  the  injury  she  sustained.  Under  breach  of  a  con- 
tract, the  party  in  default  is  only  liable  to  the  party  with 
whom  or  to  whose  benefit  he  has  contracted,  for  such  dam- 
ages as  naturally  and  according  to  the  usual  course  of  things 
arise  from  the  breach,  or  which  may  reasonably  be  supposed 
to  have  been  within  the  contemplation  of  the  parties  when 
the  contract  was  made,  as  the  probable  result  of  its  breach, 
but  not  for  accidental,  remote  or  consequential  causes  {Scdg. 
on  Damages,  5th  ed.,  78 ;  Griffin  agt.  Culver.  Id  N.  Y".,  489; 
Hamilton  agt.  McPherso7i,  28  N.  Y.,  72 ;  Passenger  agt. 
Thorburn,  34  N.  Y.,  634). 

This  distinction  is  well  illustrated  by  the  case  of  Hadley  agt. 
Baxendale  (26  Eng.  Com.  Law  &  Eq.,  398,  S.  C,  9  Exch., 
341),  (the  prmciples  of  which  have  been  adopted  by  our  courts,) 
where  plaintiff  owner  of  a  mill,  verbally  contracted  with 
the  defendant,  a  common  carrier,  to  carry  a  broken  shaft  of 
the  mill  to  an  artificer  at  a  distance,  to  serve  as  a  model  for  a 
new  shaft.     Defendant  violated  his  asrreement  to  deliver  the 
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broken  shaft  within  a  reasonable  time,  in  consequence  of 
which  a  delay  occurred  in  supplying  the  new  shaft,  and 
plaintiff  having  no  other,  the  mill  necessarily  remained  idle, 
and  claim  was  made  for  the  damages  sustained  from  loss  of 
profits  incurred,  from  the  mill  standing  idle  for  the  period  oc- 
casioned by  the  defendant's  default. 

The  defendant,  when  contracting,  knew  of  the  mill  stand- 
ing idle,  but  not  that  the  shaft  he  undertook  to  carry  was  to 
serve  as  a  model  for  a  new  one. 

The  court  held,  that  damages  from  the  latter  cause  could 
not  be  recovered  ;  that  only  such  were  recoverable  as  fairly 
entered  into  the  minds  of  the  parties,  as  naturally  arising 
from  a  breach  or  which  might  reasonably  have  been  in  their 
contemplation  when  the  contract  was  made  as  the  probable 
result  of  its  non-  performance  ;  that  in  the  absence  of  notice 
of  the  particular  circumstances  of  the  case,  or  that  plaintiff 
did  not  have  another  shaft,  or  that  the  mill  was  in  no  other 
respect  defective,  nor  delayed  from  any  other  cause,  the  loss 
of  profits  for  the  period  claimed  was  not  the  proximate  or 
necessary  result  of  a  breach  of  the  agreement. 

In  Hargous  agt.  Ablon,  (5  Hill,  474),  Judge  Cowen,  in 
illustrating  this  subject,  says :  "  Doctor  FrankUn's  case 
of  the  defective  horse-shoe  nail,  which  resulted  in  the  loss 
of  the  shoe,  and  thence  in  the  loss  of  the  horse,  is  an  excellent 
lesson  in  private  economy,  but  in  an  action  against  the  farrier, 
it  would  not  have  done  to  have  looked  beyond  the  loss  of  the 
shoe.  To  have  charged  him  with  accidental  consequences, 
would  have  worked  his  ruin."  "  Besides,  such  a  rule  would 
have  put  his  fortune  in  the  power  of  his  employer  who 
might  be  careless  of  consequences,  or  even  secretly  aid  in 
promoting  them." 

So  in  the  present  case,  the  natural  and  ordinary  damages 
fur  breach  of  a  general  agreement  to  keep  tlie  premises  in 
repair  are  the  expenses  of  repair,  are  the  expenses  of  repair 
and  the  loss  of  the  use  of  the  premises,  while  the  party 
contracting  was  in  default  or  during  the    making  of  the 
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repairs  and  it  could  not  have  been  contempLited  that 
any  special  risk  or  accident  resulting  from  any  particular 
defect,  or  likely  to  occur  from  decay  or  want  of  repair 
in  any  particular  part  of  the  premises,  was  con  sidered ; 
and  least  of  all  was  it  likely  tiiey  anticipated  or  had 
in  thought  or  design,  that  the  tenant,  with  full  knowledge 
of  the  rotten  or  unsafe  condition  of  any  part  of  the  prem- 
ises, woidd  expose  himself,  his  wife,  cliildren  or  servant  to 
any  danger  that  might  be  threatened,  of  which  he  had  full 
knowledge,  and  might  avoid ;  or  that  it  was  the  intention 
of  the  agreement  that  he  or  any  member  of  his  family  should 
be  insured  or  indemnified  against  all  possible  contingencies 
or  casualties  resulting  from  want  of  perfect  repair  in  every 
portion  of  the  premises. 

In  Darwin  nj,:.  Potter,  (5  Denio,  30G),  the  supreme  court 
held  that  the  landlord  who  had  demised  farmina:  lands  with 
barns  thereon,  was  not  liable  to  his  tenant  on  failure  to  fulfil 
iuch  an  agreement,  for  injury  resulting  to  cows  or  young 
cattle  ;  for  increase  of  food_  they  required  and  decrease  of 
their  product,  by  reason  of  the  state  of  the  barns  in  question, 
but  ordy  for  such  sum  as  was  necessary  to  place  the  barns 
in  the  condition  in  which  they  were  to  be  put  by  the  agree- 
ment, with  interest. 

In  Walker  agt.  Swayzee,  (3  Abh.,  13G),  decided  in  1S5G, 
it  v/as  announced  as  a  doctrine  of  this  court  that  the  measure 
of  damages  in  an  action  on  such  a  covenant  was  "  the  amount 
it  would  cost  to  make  such  repairs ;  and  for  the  reason  that 
the  tenant  cannot,  by  exposing  himself,  his  family  or  his 
goods  to  the  injuries  or  damage  which  result  from  the  land- 
lord's neglect,  present  a  meritorious  claim,  wi/en  he  could 
remedy  the  evil  by  repairs  for  which  he  would  be  fully  in- 
demnified out  of  the  rental." 

In  Beach  agt.  Crane,  (2  Comst.,  SO),  defendant  had 
covenanted  to  erect  and  maintain  a  gate,  between  the  public 
highway  and  plaintiff"'s  land  across,  or  over  a  private  road 
granted  him,  and  for  default  he  was  held  liable  for  actual 
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injury  occasioned  by  cattle  coming  on  to  the  land,  in  conse- 
quence ot  the  removal  of  the  gate. 

Here  the  erection  and  maintenance  of  the  gate  was 
specially  contracted  for,  and  its  sole  object  was  the  protec- 
tion of  the  land  from  such  inroads  of  stray  cattle  from  the 
highway,  the  damages  were  properly  held  to  result  as  a  direct 
consequence  of  the  breach. 

In  Mi/ers  agt.  Beach,  (39  N.  Y.,  269),  the  tenant  was  held 
entitled  to  recover,  on  such  a  covenant,  the  damages  he  had 
sustained  from  loss  of  the  use  of  rooms  in  a  hotel,  caused  by 
a  defect  in  the  flues  of  the  chimney,  while  the  landlord  was 
in  default;  that  the  right  to  damages  was  not  confined  to  the 
mere  cost  of  the  repairs,  but  that  those  resulting  from  the  loss 
of  use  of  the  rooms,  after  the  landlord  had  been  notified  of 
the  necessity  of  repairs,  were  both  certain  and  proximate. 

In  Doupe  agt.  Genin,  (45  N.  Y.,  I  19),  the  court  of  ap- 
peals held  that  in  respect  to  the  obligations  to  make  repairs, 
there  was  no  distinction  in  the  respective  duties  of  landlord 
and  tenant  of  parts  of  tenement  houses,  from  those  imposed 
by  law  upon  parties  occupying  the  same  relation  as  to  entire 
premises  or  parcels  of  land. 

From  these  authorities  it  is  clear,  that  the  mere  agree- 
ment of  the  landlord  to  repair,  has  reference  only  to  the  con- 
dition of  the  building  or  premises  demised,  for  the  purpose 
of  tiieir  profitable  use ;  and  the  pecuniary  benefit  to  be 
derived  from  their  enjoyment ;  or  loss  from  being  deprived  of 
their  use  in  such  state  of  repair  as  the  agreement  intended. 

Such  a  simple  agreement  or  contract  in  no  way  contem- 
plates any  destruction  of  life  or  casualties  to  the  person  or 
property  of  any  one,  which  miglit  accidentally  result  from 
an  omission  to  fulfil  the  agreement  in  every  respect. 

The  only  case  referred  to,  as  arising  upon  such  an  obliga- 
tion and  supposed  to  maintain  a  contrary  doctrine,  is  thdt  of 
Johnson  agt.  Dixon,  (I  Dalt/,  178),  decided  in  1S61,  by  a 
divided  court  without  allusion  to  the  principles  previously 
announced  in  Walker  agt.  Stvay.zee,  (0  Abb.y  136). 


352  NEW  YORK  PRACTICE  REPORTS. 


Flynn  agU  Hatton. 


The  majority  of  the  court  there  held  the  owner  of  a  stable, 
who  liad  leased  to  the  plaintiff  the  use  of  a  horse-stall,  was 
liable  to  his  tenant  for  injury  to  a  horse,  resulting  from 
ue"-lect  to  repair  the  floor  of  the  stable  after  notice  of  its 
detective  condition. 

The  decision  is  not  based  upon  any  mere  breach  of  agree- 
ment to  repair,  but  as  stated  in  the  prevaihng  opinion,  upon 
tlie  "  wronifful  act  or  default  of  the  landlord  himself  result- 
ino-  from  iiis  promise,  when  informed  of  the  fact,  '  to  attend 
to  it'  and  tliereby  preventing  the  horse  from  being  withdrawn 
and  the  accident  prevented." 

It  is  assumed  in  the  case  that  the  repairs  "  were  necessary 
to  be  done,  to  make  the  stable  secure  and  safe  for  the  pur- 
pose for  vvliich  it  was  used,  and  that  as  matter  of  fact,  the 
(such)  ''  obligation  rested  on  the  defendant  to  do  it."  If 
any  such  agreement,  as  is  last  above  stated,  existed,  within 
the  principles  of  the  cases  above  cited,  it  warranted  the  judg- 
ment, as  it  was  made  with  special  reference  to  maintainmg 
the  stall  in  a  secure  and  safe  condition,  for  the  horse  to 
occupy  it,  and,  no  contributive  negligence  on  the  part  of  the 
plaintiff  being  shown,  the  recovery  of  damages  resulting  from 
a  breach  of  a  stipulation,  having  reference  to  the  safety  of 
the  horse  occupying  the  stall,  was  properly  sustained. 

This  decision,  on  such  facts,  does  not  in  any  way  impair 
or  ailect  the  law  as  previously  announced  in  Walker  agt. 
Sway^ce. 

There  are  some  cases  in  which  additional  damages,  besides 
those  allowed  for  breach  of  contract  on  the  principles  above 
stated,  have  been  awarded,  upon  the  ground  of  its  fraudulent 
violation  (See  Beivitt  agt.  Wiltze,  9  Wend.,  325;  as  ex- 
plained by  Jiuhje  Cowex,  in  Blancliard  agt.  Ely,  21  Wend., 
:ioO) ;  Sedg.  on  Dam.,  5th  Ed.,  223,  note  i).  Little  progress 
has,  however  been  made  in  the  introduction  of  this  element 
as  ground  for  awarding  additional  damages  for  non-perform- 
ance of  a  contract,  as  against  the  well  estabhshed  and  certain 
rule  fur  their    assessment   predicated  upon   the    immediate 
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pecuiiiyry  profit  or  atlvautjige  that  would  have  resulted  to 
the  party  contracted  with,  if  fulfiled  according  to  its  legal 
force  and  etlect  {Scdg.  on  Barn.,  203,  208,  marg.)  But  for  the 
proposition  that  a  landlord  under  contract  (generally)  to  keep 
the  premises  in  repair  is  for  breach,  also  further  liable  to  his 
tenant  as  in  tort  for  wilful  refusal  or  neglect  to  perform  bis  ob- 
ligation. No  warrant  is  to  be  found  in  principle  or  authoiity. 
•His  subsequent  parol  promise,  after  being  notified  of  defects, 
to  make  the  necessary  repairs,  unless  founded  0!i  a  new  con- 
sideration, superadds  nothing  to  his  origmal  obligation  (Doupe 
agt.  GeniUj  37  How.,  5),  and  furnishes  no  ground  for  award- 
ing additional  damages  except  so  far  as  the  tenant  (the  land- 
lord not  having  actually  commenced  to  make  the  repairs)  is 
by  such  promise  delayed  and  hindered  in  making  them  (prim- 
arily) at  his  own  expense.*  {Turner  agt.  McCarthy,  -i  E. 
D.  Smith,  547). 

If  the  responsibility  of  the  defendant,  for  the  injury  sus- 
tained  by  the  plaintifl^,  is  to  be  maintained,  through  force  of 


"Note.  It  would  seem  tliat  notice  of  tlie  breach  of  the  contract  to  repair  and  the 
dangei-0118  condition  of  tlie  premises  would  be  a  sufficient  consideration  for  the  parol 
promise  to  repair  the  dilapidated  premises  ;  and  that  the  landlord's  neglect  to  fulHl 
his  promise  and  make  such  repairs  after  such  notice,  constituted  jjross  negligence. 
The  tenant,  it  is  true,  might,  on  giving  the  landlord  proper  notice  lo  repair  in  a 
epecitied  time,  make  the  repairs  at  his  own  expense  and  deduct  it  from  the  amount 
of  the  rent,  but  he  was  not  obliged  to  do  so,  and  it  is  always  a  hazardous  business  for 
the  tenant,  at  best. 

It  is  said  that  the  promise  of  the  landlord  to  repair,  after  notice  from  the  tenant. 
of  the  defects  superadds  nothing  to  his  original,  obligation  ;  it  may  be  that  it  adds 
nothing  to  the  original  covenant  to  repair,  but  the  non-fulfillment  of  the  promise 
adds  the  very  important  element  of  negligence  to  the  landlord'-!  liability. 

It  is  also  said  that  a  claim  cannot  exist  on  the  part  and  beliaif  of  sufferers  from  such 
dilapidated  premises,  in  an  action  for  tort  or  negligence,  against  one  whose  only 
obligation  exists  in  contract  with  the  tenant  in  possession;  tliis  may  be  true,  but 
when,  as  in  this  case,  there  is  added  to  such  obligatory  contract,  negligence,  upon 
which  the  action  is  founded,  it  creates  an  additional  obligation. 

If  it  is  intended  to  be  held  that  in  no  event  can  negligence  be  predicated  of  a 
promise  of  the  landlord  to  repair,  then  there  ought  to  have  been  a  nonsuit  in  this 
case,  as  the  action  was  wrongly  brought  for  negligence.  If  the  action  is  properly 
brought,  founded  on  negligence,  there  would  seem  lo  be  no  ditticulty  in  recovering 
damages,  remote  and  consequential  as  well  as  immediate  ard  proximate. 

But  it  is  presumed  th;it  this  case  was  decided  (and  ]ierhupH  properly  so)  on  the 
ground  of  coniribiitive  negligence  on  the  jiart  of  the  plainiitf. — Kki*. 
Vol.  XLIII.  23 
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subrotratioii  to  tlio  btMiefitsof  her  personal  obligation  to  her  ten- 
ant tc»  make  repairs,  tiiere  is  no  foundation  for  this  claim ;  since 
the  general  covenant  or  agreement  to  repair  had  no  reference 
to  such  an  accident.  Neither  tiie  case  stated  in  the  complaint, 
nor  that  made  by  the  proof,  is  based  upou  any  such  obligation 
by  way  of  contract,  and  the  defendant  must  be  held  liable,  if 
at  all,  in  tort  (as  claimed  in  tiie  comjilaint)  upon  some  legal 
obligation  or  duty  to  the  plaintiff  outside  of  any  such  agree- 
ment. If  the  plaintiff,  a  stranger  to  the  landlord's  agreement 
to  repair,  can  avail  herself  of  its  obligation  (to  which  I  do 
not  assent)  her  rights  under  it  cannot  extend  beyond  those 
which  it  legally  assured  to  the  tenant ;  and  as  none  would 
liave  been  awarded  to  him,  had  he  been  the  sufferer,  in  this 
case  none  can  accrue  to  the  plaintifl,  claiming  through  or 
under  him. 

Secondly.  There  is  no  evidence  that  the  railing  of  the  piazza, 
when  the  premises  were  leased  to  John  Flynn  (the  father) 
was  in  a  dangerous  condition  or  threatened  any  injury  to  any 
one. 

Its  deterioration  or  dilapidation  (so  far  as  appears)  arose 
several  years  after  the  letting,  and  from  natural  causes  or 
tin-ough  defects  thereafter  occurrins;  from  natural  wear  and 
decay. 

A  claim  cannot  exist  on  the  part  on  behalf  of  sufferers 
from  sucii  causes,  in  an  action  for  tort  or  negligence  against 
one  whose  only  obligation  exists  in  contract  witli  the  tenant 
in  possession,  and  one  can  only  be  founded  on  some  other 
negligence,  trespass  or  wilful  breach  of  a  direct  public  or 
j)rivate  duty  to  the  party  injured. 

In  the  present  case,  the  defendant  had  no  relations  with 
tiie  plaintiff,  either  by  contract,  or  public  or  private  obliga- 
tion in  reference  to  this  balcony  or  piazza,  and  owed  no  duty 
to  lier  to  keep  and  maintain  its  railing  in  a  safe  condition 
{OVJrien  agt.  Cajmell,  59  Barb.  504). 

But,  Thirdly.  Even  it  any  obligation  existed  on  the  part 
of  the  defendant  as  landlady,  growing  out  of  her  duty  sic 
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utere  tuo  ut  alienum  non  ladas,  the  case  presented,  is  not 
ope  authorizing  this  recovery. 

The  negligence  of  the  parents,  in  suffering  the  plaintiff  to 
wander  upon  this  balcony,  and  exposing  her  to  the  danger 
which  they  had  for  two  years  known  and  apprehended,  was 
so  gross  and  unambiguous,  as  to  constitute  contributive  neg- 
ligence, and  should  have  prevented  any  recovery. 

There  was  no  contradiction  or  quaHfication  to  the  force 
of  the  statements  of  plaintiff's  parents  and  witnesses  on  her 
behalf,  of  their  knowledge  of  the  precarious  condition  of  the 
balcony,  or  of  their  full  apprehension  of  the  hazard,  to  which 
any  one  was  exposed  by  coming  out  upon  it. 

Where  danger  of  injury  being  inflicted  is  to  be  apprehended 
and  conseqences  to  result  from  the  act  or  default  of  a  party 
is  likely  to  be  serious,  the  highest  degree  of  precaution  and 
vigilance  must  be  exercised  {Kelsey  agt.  Barney,  12  N.  Y"., 
425),  and  if  through  neglect  of  this  duty,  which  the  law 
imposes  on  the,  party  injured,  of  making  reasonable  exertions 
to  render  the  injury  as  light  as  possible,  the  damages  are  un- 
necessarily enlarged,  the  increased  loss  falls  on  him  {Hamilton 
agt.  McFhcrson,  28  N.  Y.,  72). 

Possessing,  as  the  parents  of  this  child  did,  knowledge  of 
the  dangerous  condition  of  this  piazza,  they  do  not  appear 
to  have  taken  any,  or  the  slightest,  precaution  to  keep  it 
away  from  the  danger,  or  to  protect  it  from  the  known  risk 
of  playing  or  interfering  with  these  insecure  railings;  but 
through  forgetfulness  or  inattention  of  the  mother  it  was 
allowed  to  stroll  out,  and  expose  itself  to  the  apprehended 
calamity,  and  it  suffered  such  consequences  as  might  reason- 
ably have  been  expected.  To  permit  this  child  of  two  or 
three  years  of  age  to  unconsciously  rush  into  such  a  hazard, 
constituted  grosn  negligence  ;  as  much  so,  as  if  it  had  been 
Buffered  to  remain  unattended,  at  an  open  window,  which 
the  landlord  had  neglected  to  supply  with  window  sash,  or 
other  guards  against  it  fulling  out  of  it. 

The  undisputed  facts  constitute  a  clear  cause  of  contrib- 
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utory  negligence  on  the  part  of  the  parents,  in  charge  of  a 
child  too  young  to  exercise  discretion  to  avoid  such  a  danger. 

The  rights  of  recovery  of  a  child  are  controlled  by  the 
neglect  of  its  parents,  to  the  sanne  extent  as  if  it  were 
capable  of  governing  its  own  conduct,  and  had  been  equally 
neglectful  {Sher.  &  Bed.  on  Negligence,  %^  66,  37,  -48; 
Iloncgsherger  agt.  Second  Av.  B.It.  Co.,  in  court  of  appeals 
33  Hotv.,  193,  overruling  S.  C,  1  Daly,  89). 

The  injury  arose  from  no  culpable  or  aggressive  act  of  the 
defendant,  but  could  at  most  be  claimed  to  have  happened 
(remotely)  through  her  breach  of  contract  with  another. 

Under  these  circumstances  the  motion  to  dismiss  the  com 
plaint  should  have  been  granted  ;  and  as  well  on  that  account, 
as  for  the  absence  of  any  legal  responsibility  on  the  part  of 
the  defendant  for  the  matters  complained  of,  the  judgment 
should  be  reversed. 

I  concur,  R.  L.  Larremore, 
Daly,  Ch.  J.,  dissenting. 
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SUPREME  COURT. 

Isaac  M.  Lindsley,  administrator  of  Almon  Lindsley  agt. 
Solomon  Diefendorf,  Frederick  Diefendorf. 


A  county  bond  issued  to  the  obligee  or  bearer  possesses  all  the  elements  of  com> 
mercial  paper,  and  is  subject  to  all  the  rules  which  pertain  to  commercial  paper, 
and  a  purchaser  and  holder  thereof,  is  entitled  to  all  the  rights  which  attach  to 
negotiable  instruments. 

A  purchaser  of  such  a  bond,  in  good  faith,  for  full  value,  and  without  notice,  pos- 
sesses a  perfect  title  thereto  by  delivery. 

An  action  and  an  injunction  order  restraining  the  party  in  possession  of  such  bond 
from  negotiating  or  disposing  of  it,  is  not  notice  to  a  subsequent  bona  fide  pur- 
chaser for  value,  in  the  nature  of  lis  pendens  at  common  law,  as  such  notice  does 
not  apply  to  commercial  paper,  the  title  to  which  passes  from  hand  to  hand  by 
delivery. 


Oswego  Circuit,  July,  1872. 

Jury  waived,  and  tried  before  the  court. 

Almon  Lindsley  died  intestate,  May  10,  1867. 

Letters  of  administration  were  issued  May  14,  1867,  to 
Isaac  M.  Lindsley,  plaintiff. 

An  action  was  brought  by  the  plaintiff,  as  administrator, 
against  Almon  E.  Lindsley  to  recover  possession  of  certain 
securities  of  the  deceased,  among  which  was  the  Oswego 
county  bond,  numbered  224,  for  $500.  The  summons  and 
complaint  were  personally  served  18th  May,  1867,  and  the 
same  day  a  copy  of  an  injunction  order  on  that  suit  restraining 
the  disposal  of  said  securities,  was  served  on  Almon  E.  Linds- 
ley. 

Issue  was  joined  on  that  action,  and  it  was  referred,  and 
resulted  in  a  judgment  in  favor  of  the  plaintiff,  entered 
January  30,  1809,  declaring  the  bill  of  sale  of  6th  March, 
1867,  executed  to  Almon  E.  Lindsley  by  his  father,  Almon 
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Liiulslov,  void,  and  that  no  title  passed  to  said  securities,  and 
that  the  administrator  was  entitled  to  the  possession  thereof, 
or  a  judgment  for  their  value.  JMarch  6,  ISGS,  in  Parish, 
the  said  Almon  E.  Lindsley  in  company  with  Mary  McKinny 
called  upon  the  detendants  and  otiered  to  sell  the  Oswego 
County  bond,  number  224,  and  said  Mary  produced  tiie  bond 
and  negotiated  the  sale  thereof  to  Ileelly  B.  Eldred,  an  aged 
widow  lady,  then  residing  with  the  defendants. 

Mrs.  Eldred  purchased  the  bond  for  full  value,  and  with- 
out any  express  notice,  information  or  knowledge  of  any 
intirmity  in  tlie  title  of  the  party  offering  and  selling  tlie 
same  to  her,  and  she  retained  possession  thereof  until  March 
2S,  1870,  when  siie  caused  the  same  to  be  delivered  to  the 
Merchants'  Union  Express  Co.,  at  Mexico,  to  be  jiresented 
in  New  York,  for  payment  at  the  place  where  tl)e  same  was 
made  payable. 

The  express  company  collected  the  bond  and  returned  the 
proceeds  thereof  to  its  agent  at  Mexico,  and  while  in  his 
possession  said  proceeds  were  taken,  in  virtue  of  replevin 
papers  in  this  action,  by  tlie  sheriff,  and  this  action  involves 
the  title  to  said  proceeds  of  said  bond. 

The  bond  was  issued  1st  October,  1SG4,  by  the  county  of 
Oswego,  pursuant  to  chapter  SS(j  of  the  laws  of  ISGi,  pay- 
able April  1,  1S70,  and  was  sealed  with  the  seal  of  said 
county,  and  made  payable  to  Almon  Lindsley  or  bearer,  and 
had  attached  ordinary  warrants  for  interest. 

J.  C.  •CiiUKCHELL,  for  x)lainti^. 
Cykus.  Whitney,  for  defendant. 

Hardin,  J.— By  section  6,  of  chapter  8,  of  the  laws  of 
1864,  tlie  bond  (the  proceeds  of  which  are  involved  in  this 
action)  was  authorized,  and  was  issued  payable  April  1,  1870, 
and  was  made  payable  to  the  name  of  the  obligee  or  bearer. 

It  was  negotiable  by  delivery,  and  was  of  a  class  of  secur- 
ities that  of  later  years  have  become  very  numerous,  passing 
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from  hand  to  hand  by  delivery,  and  sold  openly  in  the  market 
daily. 

It  possessed  all  the  elements  of  commercial  paper,  and  is 
subject  to  all  the  rules  which  pertain  to  commercial  paper, 
and  purchasers  and  holders  thereof  are  entitled  to  all  the  rights 
which  attach  to  negotiable  instruments. 

These  principles  are  too  well  settled  by  authority  in  this 
state  to  admit  of  discussion  or  question  (8  Paige,  527;  2  Hill, 
159;  21  How.  U.  S.,  575;  10  Bosw.,  332;  19  N.  Y.,  20; 
22  N.  Y.,  114;  25  N.  Y,  496). 

The  principles  which  have  been  estabhshed  as  to  commercial 
paper  were  restated,  and  the  stringency  of  the  rules  reasserted 
by  the  court  of  appeals  in  1866,  (34  N.  Y,  247). 

The  purchase  of  the  bond  in  question  by  Mrs.  Eldred, 
being  for  full  value,  and  without  any  notice  or  knowledge 
of  an  infirmity  in  the  title,  she  became  tlie  owner  thereof 
bona  fide,  and  the  question  whether  she  took  it  with  due 
care  and  caution  does  not  arise  (34  Barh.,  436  <&  443 ;  34  N, 
Y,  247). 

And  being  a  purchaser  in  good  faith,  she  acquired  the 
title  to  the  bond,  even  against  the  plaintifi'  (39  N.  Y.  446  ; 
40  N.   Y.,  456). 

But  the  plaintiflf  insists  that  the  action  brought  by  him 
against  Almon  E.  Lindsley,  and  the  injunction  order  and  pro- 
ceedings therein,  were  a  notice  to  the  purchaser,  and  invokes 
tlie  principle  of  pendente  lite  nihil  innovitur,  but  that  cannot 
aid  the  plaint  iff". 

By  the  Code,  section  132,  lis  pendens  may  be  filed  in  ac- 
tions relating  to  real  estate. 

But  by  common  law  lis  pendens  applies  to  all  estates,  and 
is  a  general  notice  of  an  equity  to  all  the  world. 

It  was  a  rule  adopted  for  great  public  utility,  and  its  ap- 
plication sometimes  produces  great  hardship,  nevertheless,  in 
all  cases  coming  within  its  principles,  it  is  the  duty  of  the 
court  to  apply  it  (1  Johns.  Ch.,  576),  and  this  principle  is 
in  harmony  with  the  doctrine,  that  a  purchaser  of  a  chose  in 
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action  takes  it  subject  to  all  the  equities  it  was  subjected  to 
ill  the  iiaiids  of  the  assignor. 

Recognizing  tht!  general  principle  cited  by  the  plaintiff's 
counsel,  and  as  it  is  fully  stated  in  1  Johns.  Ch.,  576,  &  2 
Johns.  Ch.,  541,  and  reaffirmed  in  the  very  learned  opinion 
of  Mr.  Justice  Foster  in  48  Barb.,  640  ;  yet,  it  must  be 
deemed  inapplicable  to  this  case.  It  does  not  apply  to  pur- 
chasers of  negotiable  paper. 

No  case  has  been  cited  by  the  learned  counsel  for  the 
plaintiff  where  it  was  applied  to  that  class  of  securities. 

The  case  in  4S  Barb.,  640,  was  in  reference  to  bank 
stock.  It  is  now  well  settled  that  stocks  of  that  kind  are 
not  witliin  the  principles  applicable  to  bonds  like  the  one 
involved  in  this  action.  Certificates  of  stock  do  not  possess 
the  character  of  negotiable  instruments,  and  the  purchasers 
thereof  take  the  same  subject  to  the  equities  whicli  existed 
and  might  have  been  available  against  the  assignor  {Mechanics' 
Bank  agt.  New  Haven  li.U.   Co.,  3  Kern.,  600). 

The  equities  attend  the  title  though  transferred  to  a  sub- 
sequent assignee  for  value  and  without  notice  [Bush  agt. 
Laihrop,  2-2  N.  Y.,  535  ;  Mason  agt.  Lord,  40  N.  Y.,  4S7  ; 
BuUard  agt.  B aryitt,  iO  N.  T.,  314;  McNecl  agt.  Tenth 
National  Bank,  55  Barb.,  59). 

Thougii  this  latter  case  has  been  lately  reversed  by  the  court 
of  appeals,  it  is  not  upon  the  proposition  applicable  in  this 
case  (46  N.   Y.,  325). 

It  lollows,  therefore,  that  tiie  plaintiff  h-is  failed  ta  show 
actual  or  constructive  notice  to  Mrs.  Eldred,  and  that  slie 
got  a  good  and  valid  title  in  the  bond  so  purchased  by  her 
and  tiie  defendants  as  her  agents  were  entitled  to  possession 
of  the  proceeds  thereof,  disciiarged  of  any  claim  thereto  by 
the  platntifl,  and  that  judgment  in  this  action  must  be  given 
for  the  defendants. 
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SUPREME  COURT. 

John  L.  Buck,  respondent,  agt.   The  City  of  Lockport, 

appellant. 


Where  a  municipal  corporation  (the  city  of  Lockport)  enters  into  a  contract  with 
an  individual,  for  the  payment  to  liim  of  a  epecific  sum  of  money,  on  a  certain 
day,  and  after  it  becomes  due  they  neglect  or  refuse  to  put  the  proper  machinery 
in  motion  to  raise  the  necessary  funds,  or  to  put  the  claim  presented  in  the  proper 
shape  for  liquidation  and  payment,  within  a  proper  time,  the  law  gives  the  creditor 
his  remedy  bij  action,  to  compel  payment.  He  is  not  compelled  to  resort  to  pro- 
ceedings by  mandamus. 

A  municipal  corporation  does  not  stand  in  respect  to  such  claims  on  the  same  foot- 
ing with  counties  of  the  state  where  the  only  remedy  of  a  creditor  of  this  kind  is 
by  mandamus. 

The  principle  applicable,  in  such  cases,  to  counties  has  never  been  extended  to 
village  or  city  corporations,  existing  and  acting  undeitspecial  charter. 


Fourth  Judicial  Department,  General  Term,  3Iay,  1872. 
Before  Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 
This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Niagara  county,  affirming  the  judgment  of  a  justice's  court. 

John  L.  Buck,  respondent  in  pierson. 
James  F.  Fitts,  for  appellant. 

By  the  court,  Johnson,  J. — The  action  was  upon  a  con- 
tract between  the  plaintiff  and  the  common  council  of  the 
city,  by  which  the  former  rented  tb  the  latter  certain  prem- 
ises to  be  used  as  a  pound  for  the  impounding  of  animals 
by  the  corporation.  The  contract  was  concluded  on  the 
14th  of  June,  1869.  The  rent  agreed  upon  was  $25,  to  be 
paid  the  1st  of  January,  1S70.  On  tlie  4th  of  April,  1870, 
the  plaintifl' presented  his  claim  for  the  rent,  to  the  commoa 
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council  of  the  city,  and  it  was  by  them  referred  to  the  com- 
mittee of  that  body  on  ac(5ounts. 

Notliin*'"  more  was  done  with  it,  and  on  the  4th  of  Novem- 
ber folio  winir,  the  plaintiff  again  presented  the  same  account 
in  due  form.  No  order  of  the  common  council  was  made 
for  the  payment  of  the  claim,  nor  warrant  drawn  upon  the 
treasurer  according  to  the  provisions  of  the  chaiter,  and  the 
plaintiff  failed  wholly  to  obtain  payment  by  that  means. 

This  action  was  commenced  on  the  26th  of  November, 
1870,  nearly  eleven  months  after  the  demand  had  become 
due  and  payable  by  the  terms  of  the  agreement.  By  the 
city  charter,  the  common  council  are  authorized  to  provide 
and  estabhsh  a  pubhc  pound. 

On  the  part  of  the  defendant  it  was  shown,  that  the  com- 
mon council  on  the  12th  of  July,  1869,  caused  the  annual 
tax  to  be  levied  for  the  payment  of  expenses  and  claims  to 
the  amount  of  S16,500,  which  was  the  full  amount  they 
were  authorized  to  raise  in  that  way,  by  the  charter,  which, 
amount  was  collectod  and  paid  into  the  treasury,  and  that 
the  sum  of  88,120  82  was  received  and  paid  into  the  treasury 
from  other  sources.  It  was  iurther  shuvvn,  that  on  the  1st 
of  January,  1870,  the  general  funds  in  the  treasury  had 
been  overdrawn  and  so  continued  through  the  fiscal  year, 
and  that  on  the  J  2th  of  September,  1870,  the  common 
council  again  by  resolution  caused  to  be  levied  the  sum  of 
$16,500,  in  pursuance  of  their  powers  under  the  charter. 

By  the  charter  it  is  provided,  that  all  accounts  and  claims 
against  the  city  shall  be  presented  to  the  common  council, 
and  that  the  same  shall  by  that  body  be  referred  to  the  stan- 
ing  committee  on  accounts,  whose  duty  it  is  to  examine  into 
said  accounts,  and  report  thereon  to  the  common  council,  either 
favorably  or  adversely,  with  their  reasons  ;  and  the  common 
council  is  then  to  hear,  examine  and  determine  the  same 
in  like  manner  ay  a  board  of  town  auditors.  If  the  claim 
is  allowed,  or  any  part  thereof,  the  common  council  is  then 
to  make  an  order  for  its  payment,  upon  wliich  the  clerk  of 
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that  body  draws  and  signs  a  warrant  on  the  treasurer  which 
is  te  be  countersigned  by  the  mayor  of  the  city,  before  the 
amount  allowed  can  be  paid. 

It  is  contended  on  behalf  of  the  defendant;  that  an  action 
for  a  demand  or  claim  of  this  kind,  cannot  be  maintained 
against  the  corporation,  that  the  city  stands  in  respect  to 
such  claims,  on  the  same  footing  with  counties  of  the  state, 
and  that  the  only  remedy  of  a  creditor  of  this  kind,  is  by 
mandamus,  to  compel  the  common  council  to  proceed  and 
examine  and  allow  the  claim,  and  make  the  order  for  its  pay- 
ment. In  respect  to  counties,  it  has  been  held  that  an  action 
for  such  a  cause  cannot  be  maintained,  but  that  the  remedy 
of  a  party  is  by  mandamus  to  compel  the  board  of  super- 
visors to  discharge  the  duty  which  the  law  imposes  upon  it, 
in  regard  to  claims  against  their  county.  This  is  upon  the 
ground,  that  counties  are  political  divisions  of  the  state, 
possessing  and  exercising  a  measure  of  its  sovereignity,  and 
that  the  only  means  the  law  has  provided  for  the  payment; 
and  satisfaction  of  such  claims  against  the  county,  is  to  have 
them  presented  to  the  board  of  supervisors,  who  are  required 
to  "  examine,  settle  and  allow"  all  such  as  are  chargeable 
against  the  county,  and  '' direct  the  raising  of  such  sums  as  may 
be  necessary  to  defray  the  same"  by  tax  (Bradly  agt.  The 
Supervisors  of  New  York,  2  Sand/.,  460,  S.  C,  10  N.  T., 
SCO  ;  Martin  agt.  Supervisors  of  Greene  Co.,  29  N.  Y.,  645 ; 
People  agt.  Supervisors  of  New  York,  32  N.  Y.,  473  ;  People 
agt.  Supervisors  of  Delaware  Co.,  45  N.  Y.,  196  ;  McClure 
agt.  Board  of  Supervisors  of  Niagara  Co., ^50  Barb.,  594). 
This  rule  is  founded  in  considerations  of  public  policy  and 
expediency,  and  proceeds  upon  the  same  principle  with  that 
which  refuses  to  allow  an  individual  citizen  to  have  a  right 
of  action  against  the  state  for  claims  against  it,  but  provides 
for  the  payment  of  all  such  claims  by  means  of  official  audit, 
appropriation  act,  taxation,  and  warrants  upon  the  treasurer. 

But  this  principle  has  never  been  fully  extended  to  village 
or  city  corporations  existing  and  acting  under  special  chai- 
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ters.  In  respect  to  such  corporations  the  rule  extends  no 
further  than  to  exempt  them  from  habihty  to  action  for  the 
recovery  of  such  chiims,  primarily,  or  in  the  first  instance. 

Tlie  law  presumes  in  respect  to  all  such  claims,  that  they 
are  contracted  or  created,  in  reference  to  the  power  of  the 
cori)oration  and  the  ways  and  means  at  its  command  of  ob- 
taininir  funds  for  payment,  and  will  not  allow  such  bodies 
to  be  harrassed  by  actions,  unless  they  refuse,  or  fail,  to  ex- 
ercise their  powers,  or  to  use  the  means  at  their  command  to 
enable  tiiem  to  make  payment  and  satisfaction  in  the  pre- 
scribed form. 

But  if  they  refuse  or  neglect  to  put  the  proper  machinery 
in  motion  to  raise  the  necessary  funds,  or  to  put  the  claims 
presented  in  the  proper  shape  for  liquidation  and  payment, 
then  the  law  gives  the  creditor  his  remedy  by  action  to  com- 
pel payment.  This  rule  has  been  established,  and  is  illus- 
trated by  many  decisions  in  the  courts  of  this  state  (McCul- 
loch  agt.  The  Mayor,  dx.,  of  BrooJclyn,  23  Wend.,  459 ; 
Cumming  agt.  The  Mayor,  dx.,  of  Brooklyn,  11  Paige,  590; 
jBearc?  agt.  The  City  of  BrooJdyn,  31  Barb.,  142;  Ganson 
agt.  The  City  of  Buffalo,  1  Keyes,  454 ;  Baldtvin  agt.  The 
City  of  Oswego,  2  Keyes,  132).  Here  it  must  be  admitted, 
the  common  council  have  been  guilty  of  great  delay  and 
negligence,  or  worse,  in  omitting  to  put  the  plaintiff's  claim 
in  a  proper  shape  to  render  it  payable  in  the  ordinary  and 
usual  way,  after  it  was  presented. 

There  was,  in  fact,  nothing  for  them  to  do  but  to  order  its 
payment.  The  contract  was  between  the  plaintiff  and  that 
body,  and  tlie  amount  and  time  of  payment  fixed  by  the 
contract. 

They  had  no  right  to  disallow  it  {People  agt.  Supervisors 
,  of  Delaware  Co.,  45  N.  Y.,  196),  and  it  was  their  clear  duty 
to  make  the  order  on  which  a  warrant  could  have  been 
drawn,  when  the  claim  was  first  presented.  It  had  then 
been  due  over  three  months.  After  the  debt  was  contracted 
there  had  been  two  annual  tax  levies,  before  this  action  was 


NEW  YORK  PRACTICE  REPORTS.      365 

Buck  Hj,'t.  The  City  of  Lockport. 

brought,  and  the  common  council  though  twice  applied  to, 
had  neglected  to  act  upon  the  claim,  and  to  put  it  in  a  con- 
dition to  be  properly  paid  from  the  city  treasury.  The  cor- 
poration cannot  thus  l\eep  its  creditors  at  bay,  and  thus 
defend  itself,  on  the  ground  that  its  own  officers  and  agents 
have  not  done  what  it  was  their  duty  to  do. 

If  it  should  be  conceded  that  the  plaintiff  here  might  have 
proceeded  by  mandamus,  to  compel  the  common  council  to 
allow  the  claim,  and  make  the  necessary  order  for  its  payment, 
it  would  not  follow  that  this  action  cannot  be  maintained. 
There  is  an  exception  to  the  general  rule  that  a  mandamus 
will  not  lie  when  the  party  has  another  remedy  in  the  case 
of  corporations  and  ministerial  officers. 

They  may  be  compelled  to  exercise  their  functions  accord- 
ing to  law  by  mandamus,  even  though  the  party  has  another 
remedy  against  them  by  action  for  neglect  of  duty  {McCul- 
loch  agt.  Mayor  of  BrooUyn,  23  Wend.,  461).  We  think, 
the  action  was  properly  brought,  and  that  the  judgment 
should  be  affirmed. 

Note. — The  acts  of  the  legislature  relating  to  the  city  of  Lockport  are  chapter 
365.  laws  of  1865 ;  chapter  809,  laws  of  1868 ;  chapter  835,  laws  of  1869. 
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SUPRE^IE  COURT. 

Bridget  Walker,  respondent,  agt.  The  City  of  Lockport, 

appellant. 

A  defective  and  dangerous  crosswalk  in  a  street  in  the  city  of  Lockport,  whereby  a 
citizen  8ii8taini.'d  personal  injuries,  was  presumptively  a  construction  by  the  city. 
But  if  it  was  not,  it  was  an  obstruction  in  a  public  highway,  the  duty  to  keep 
which  in  a  proper  and  safe  condition  devolved  upon  the  city. 

Express  notice  of  the  dangerous  condition  of  a  cross-walk  or  a  street  is  not  necessary 
to  be  given  to  the  city  authorities,  where  ample  time  has  elapsed  to  render  the 
condition  notorious. 

Fourth  Department,  June  Term,  1872. 
Before  Johnson  and  Talcott,  JJ. 
Appeal  from  an  order  of  tiie  special  term  of  Erie  county, 
denying  a  new  trial. 

Jas.  F.  Fitts,  for  appellant. 

S.  W.  LocKWOOD,  for  respondent. 

By  the  court,  Talcott,  J. — This  action  is  brought  to 
recover  damages  for  an  injury  sustained  by  the  plaintiff  in 
consequence  of  an  obstruction  in  the  cross-walk  upon  one 
of  the  streets  in  the  city  of  Lockport  over  which  the  plain- 
tiff fell  and  broke  her  arm.  On  the  question  of  fact  relat- 
ing to  the  cliaracter  of  the  obstruction  and  the  alleged 
contributory  negligence  of  the  plaintiff,  the  evidence  clearly 
sustains  tlie  verdict.  Most  of  the  questions  of  law  presented 
by  the  appellant,  were  decided  by  this  court,  in  Hines  agt. 
City  of  LocJcport,  (GO  Barb.,  378).  In  this  case,  the  ap- 
pellant claims  that  no  express  proof  was  given  that  the 
cross-walk  in  question   was  ever  built  or  accepted  by  the 
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city.  It  \v;is  ill  a  public  highway,  under  the  charge  of  the 
city  authorities,  and  had  Qxisted  there  for  some  years,  pre- 
sumptively it  was  constructed  by  or  under  the  authority  of 
the  city.  If  not,  it  was  an  obstruction  in  a  public  highway  ; 
the  duty  to  keep  which  in  a  proper  and  safe  condition, 
devolves  upon  the  defendant. 

In  llincs  agt.  City  of  LocJcport,  (GO  Barh.,  37S),  we  held, 
that  the  defendant  had  control  of  the  whole  space  set  apart  as 
a  street,  and  it  was  their  duty  to  keep  such  space  in  repair, 
and  that  whether  or  not  it  was  the  duty  of  the  authorities  to 
construct  cross-walks  or  not,  it  is  their  duty  to  keep  in 
repair  those  parts  of  the  street  in  which  such  cross-walks 
exist,  so  that  the  same  shall  be  safe  for  pedestrians  as  well  as 
otiiers.  • 

It  is  also  claimed  by  the  appellant's  counsel,  that  no  ex- 
press notice  was  given  to  the  common  council  of  the  exist- 
ence of  tliis  dangerous  obstruction. 

But  the  case  shows,  that  the  attention  of  the  street  super- 
intendaiit  was  repeatedly  called  to  this  obstruction  and  its 
dangerous  character.  The  superintendant  of  streets  was  the 
proper  officer  of  the  city  to  whom  to  give  notice. 

The  matter  was  wnthin  the  purview  of  his  powers  and 
duties,  and  notice  to  him  was  notice  to  the  defendant. 

This  notice  was  given  in  the  fall  of  1S()9.  The  injury  for 
which  the  suit  is  brought  occurred  in  April,  1S70. 

Express  notice  is  not  necessary  where  ample  time  haselapsed 
to  render  the  defect  notorious  {Rcqua  agt.  City  of  liochesterj 
45  N.  Y.,  129),  In  the  case  cited  no  noticevvas  shown, 
and  tiie  defect  had  existed  but  three  weeks,  yet  the  city  was 
held  liable  upon  the  ground  that  the  lapse  of  time  amounted 
to  constructive  notice. 

The  order  denying  a  new  trial  must  be  affirmed. 


Note. — 'Die  acts  of  the  legislature  relating  to  the  city  of  Loekport.  are  chapter 
365,  laws  of  1865;  chapter  809,  laws  of  1868;  chapter  835,  laws  of  1861). 
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NIAGARA  COUNTY  COURT. 

Marvin  H.  Webber,  appellant,  agt.  The  Common  Council 
OF  THE  City  of  Lockport. 


Under  the  charter  of  the  city  of  Lockport,  an  objection  to  an  assessment  for  the 
repair  of  a  sewer,  wliicii  extended  tlie  repair  a  distance  of  sixty  feet  beyond 
winch  the  ordinance  directed,  held,  not  sustainable: 

Held,  also,  that  the  objection  that  the  work  could  not  be  done  except  by  contract, 
and  after  receiving  proposals,  was  not  well  taken  :       , 

fisW,  also  that  the  objection  that  the  work  could  not  be  done  until  after  an  assess- 
ment for  it«  cost  was  unavailable  : 

Selii,  also  that  the  olyeciion  that  the  territory  benefited,  &.C.,  was  not  sufficiently 
desciibed  in  the  ordinance,  was  untenable  : 

Held,  also  tliat  the  objection  that  the  principle  on  wliich  the  assessment  was  made 
was  wrong  and  unjust,  was  unavailable  : 

Eeld,  that  the  objection  that  a  large  amount  of  property  stated  in  the  return  to  be 
of  the  value  of  $2-1,000,  was  not  assessed  at  all,  for  the  reason  that  it  was  doubt- 
ful whether  it  could  be  assessed — being  mostly,  school,  church  and  ciiy  property, 
was  fatal  to  the  assessment  : 

Held,  also  that  tlie  objection  that  in  many  cases  the  parcels  of  real  estate  attempted 
to  be  assessed,  were  so  imperfectly  described  that  they  could  not  be  sufficiently 
identified,  was  also  fatal  to  the  assessment. 


Adjourned  Term,  June,   1872. 

Appeal  from  assessment  in  enlarging,  &c.,  a  sewer,  on 
Pine  street. 

G.  W.  BowEN,  for  appellant. 
James  F.  Fitts,  for  respondent 

Gardner,  County  Judge, — First.  It  is  objected  by  the 
appellant  that  the  assessment  is  irregular  and  void  for  the 
reason  that  the  ordinance  for  the  work  only  directed  the 
repairs  of  the  sewer  from  at  or  near  Race  street  to  the 
Hydraulic  Race,  a  distance,  commencing  at  the  south  line  of 
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Race  street  of  about  two  hundred  and  twenty  feet,  whereas 
the  work  done,  and  for  which  the  assessment  was  maoe,  ex- 
tended to  Main  street,  increasing  the  distance  sixty  feet. 

Tl)e  charter,  title  3,  section  8,  subdivision  1,  is  quite  general 
in  its  delegation  of  authority  to  the  council  on  this  subject, 
it  is  ^'  to  make  or  order,  and  direct  the  making  of  drains, 
sewers,  gutters,"  &c. 

It  is  probably  true,  as  shown,  that  the  council  can  only 
speak  or  make  known  its  orders  and  directions  by  writing, 
but  the  form  in  which,  and  time  when,  that  shall  be  done  is 
not  specified.  In  this  case,  it  is  true,  the  first  resolution  of 
the  council,  describe  the  work  to  be  done  as  being  between 
the  Race,  and  a  point  at  or  near  Race  street.  The  return 
shows,  however,  that  on  entering  upon  the  work  it  was 
found  necessary  to  continue  it  to  Main  street,  which  was 
done  by  the  agencies  of  the  corporation,  and  when  done  was 
reported  in  its  whole  extent  with  its  cost  to  the  council 
whicli  adopted  the  report  and  directed  an  assessment  to  be 
made  for  said  expenses,  and  on  the  assessment  being  made, 
specifying  on  its  face  the  extent  of  the  improvement,  from 
the  Race  to  Main  street,  confirmed  the  same. 

These  proceedings  under  the  tendency  of  the  decisions  on 
this  question  (See  17  K  Y.,  449  ;  8  N.  Y.,  J  20,  Sc),  it  is 
believed  will  be  held  a  sufficient  order  and  direction  for  the 
work,  to  sustain  the  proceedings  to  collect  the  compensation 
for  it.  It  may  be  said,  too,  without  any  very  strained  con- 
struction, that  the  extent  to  Main  street  was  within  the 
terms  of  the  resolution.  The  subject  of  the  resolution  was 
the  repairs  of  a  sewer  forty  or  more  rods  in  length.  The 
repairs  were  to  commence  at  or  near  Race  street.  They  in 
fact,  commenced  at  Main  street,  sixty  feet  from  Race  street. 
It  can  hardly  be  said  that  distance  was  at  such  a  remove 
from  the  named  point  as  that  it  cannot,  looking  at  the  extent 
of  the  work  and  the  length  of  the  sewer,  be  regarded  as  near 
it. 

Second.  The  objection,  that  the  work  could  not  be  done 
You  XLin.  24 
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except  by  contract,  and  after  receiving  proposals  is  not  well 
taken.  The  necessity  of  tliis  course  in  tlie  o])inion  of  the 
council,  as  contemplated  by  section  21  of  title  5,  of  tlie 
charter,  is  presumed  by  the  action  of  the  council,  and  with- 
out any  express  declaration  to  that  effect  (7  Coio.,  5S5  ;  21 
iV\    r.,  5 1 7,  d-c.) 

Third.  The  objection,  that  the  work  could  not  be  done 
until  after  an  assessment  for  its  cost  is  also  unavailable.  The 
cluuter  (section  1,  title  G)  on  this  subject,  is  declaratory  only, 
and  the  validity  of  the  assessment  is  not  effected  by  its  non- 
observance  [Doughty  agt.  Hope,  3  Denio,  249  ;  also  5  Barb., 
43  ;  also  37  N.    Z.,  2G7). 

Fourth.  The  appellant's  further  objection,  that  the  ter- 
ritory benefited,  &c.,  is  not  sufficiently  described  in  the  ordin- 
ance for  that  purpose,  is  also  untenable.  If  necessary,  the 
two  ordinances  for  this  purpose,  tiie  one  for  the  reconstruc- 
tion of  the  sewer  in  18G6,  and  tiie  present  repairs  should, 
upon  the  reference  of  the  latter  to  the  former  be  read  together. 
If  so  read,  there  is  no  uncertainity  in  the  description. 

It  lias  also  been  held,  that  the  confirmation  by  the  council 
of.  tlie  assessment  after  that  is  made,  is  a  sufficient  designa- 
tion of  the  territory  benefited  [Manice,  Sc.  agt.  New  Yorkj 
8  N.    Y.,  120  ;  opinion,  130  d  131). 

Fifth.  Under  tiie  decisions,  too,  the  objection,  that  the 
principle  on  which  the  assessment  was  made  is  wrong  and 
unjust  to  the  appellant  and  others,  must  be  held  unavailable. 
It  is  true,  as  it  seems  to  me,  injustice  has  been  done  by  the 
adoption  ot  tiie  general  and  arbitrary  rule  acted  upon  by  the 
assessors  by  which  certain  property  owners,  quite  remote 
comparatively,  and  having  no  direct  communication  with  the 
sewer,  are  made  to  pay  equally  with  those  in  the  immediate 
vicinity,  and  directly  connected  with  it.  But  under  the 
decisions,  these  questions  must  be  held  to  be  within  the  un- 
controllable discretion  of  the  assessors,  and  not  open  to  review 
on  appeal  (15  Wend.,  374;  2S  Barb.,  009;  case  of  Gardner 
agt.  Common  Council  of- Lockportj  opinion  of  Marvin,  J.,  41 
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How.,  255).  In  this  case  too,  the  assessors  have  in  two  or 
three  cases,  varied  from  the  general  rule,  and  exercised  their 
judgment  as  to  the  benefit  to  each  owner. 

The  remaining  two  objections,  I  think,  should  be  held  fatal 
to  the  assessment : 

Sixth.  One  is,  that  a  large  amount  of  property  stated  in 
the  return  to  be  of  the  value  of  $24,000,  was  not  assessed  at 
all,  for  the  reason,  as  the  return  states,  that  it  was  doubted 
whether  it  couJd  be  assessed.  It  is  true,  most  of  the  prop- 
erty omittecf  is  school,  church,  and  city  property.  The 
ownership  of  the  property,  however,  maiies  no  diff'erence  in 
the  just  claim  upon  each  parcel  to  contribute  to  the  pay- 
ment for  that  from  which  its  value  has  been  increased,  or  the 
property  benefited.  The  exemptions  under  the  general  tax 
laws  do  not  include  such  claims  for  contribution  to  pay  for 
benefits  received.  It  is  claimed,  and  with  some  plausibility, 
that  the  school  house  property  (belonging  it  is  supposed,  this 
the  return  does  not  show,  to  the  union  school  district  in 
the  city  of  Lockport),  is  exempt  from  local  assessment  under 
the  law  (chapter  57,  laws  of  1847),  establishing  such  school- 
district.  It  is  true,  section  23  of  said  chapter,  declares  that 
the  school  houses,  lots,  &c.,  of  said  district  "  shall  be  exempt 
from  all  taxes  and  assessments."  Does  the  terms  "  taxes  and 
assessments"  include  assessments  for  purposes  of  this  kind  ? 
The  word  assessments,  as  used  in  the  charter  of  the  city,  in 
connection  with  improvements  of  the  kind  in  question,  means 
the  apportionment  of  the  cost  of  the  improvement  upon  the 
real  estate  benefited,  or  in  other  words,  the  payment  of  the 
cost  of  a  benefit  conferred.  If  such  words  were  used  to  con- 
vey the  idea  thus  conveyed  by  the  term  assessment,  it  would 
not,  probably  be  claimed,  that  it  was  the  intention  by  the 
term  ^'  taxes  and  assessments"  in  the  school  laws  referred 
to,  to  exempt  the  school  house,  &c.,  from  such  payments. 
Buildings  for  public  worship,  school  houses,  &c.,  are  exempt 
from  taxation  by  the  R.  S.,  {1st  li.  S.,  marg.  p.  3S8).  In 
the  same  statutes,  the  term,  assessment,  is  used  in  connection 


372     NEW  YORK  PRACTICE  REPORTS. 

Webber  agt.  The  City  of  Lockport. 

with  and  concerning  the  imposition  of  taxes.  Does  it  mean 
anything  more  in  the  section  23  of  the  school  law  referred 
to  I  I  think  not.  I  think,  it  was  not  intended  to  extend 
the  exemption  of  the  school  house,  &c.,  of  the  school  district 
in  Lockport,  beyond  that  of  such  houses  generally  in  the 
state. 

If  not,  then  the  exemption  only  extends  to  the  payment 
of  taxes  as  such,  and  as  a  consequence  within  the  decisions 
does  not  include  assessments  for  the  purposes  under  con- 
sideration [Matter  of  Mayor,  dtc,  of  Netv  YorJc,  11  Johns., 
78 ;  Matter  of  Church  Street  iti  New  YorJ.;  49  Barb.,  455  ; 
Matter  of  Petition  of  Geo.  C.  Turfler,  44  Barb.,  46). 

SeveiUh.  The  other  objection  deemed  fatal  to  the  assess- 
ment is,  that  in  many  cases  the  parcels  of  real  estate  at- 
tempted to  be  assessed,  are  so  imperfectly  dt  scribed  as  that 
they  cannot  be  sufficiently  identified.  These  cases  are  set  forth 
in  paper  "  B,"  annexed  to  the  return,  by  reference  to  which 
it  is  seen  that  the  attempted  descriptions,  or  most  of  them, 
fail  to  so  define  any  parcel  of  land  that  it  would  be  imposible 
to  enforce  the  assessment  by  sales  for  non-payment  of  the 
assessment.  In  the  cases  referred  to  no  title  could  be  made 
by  such  sales  [Bayard,  dx.  agt.  Healy,  20  Johns.,  495  ; 
Cumming  agt.  Mayor  of  Brooldyn,  11  Paige,  59G).  This 
inadcvquacy  of  description  is  not  denied  by  the  counsel  for  tlie 
council,  but  it  is  insisted  that  the  appellant  cannot  take  ad- 
vantage of  it,  because  as  is  claimed,  he  cannot  be  prejudiced 
by  it.  But  is  that  so  I  It  is  the  right  of  all  persons  assessed 
to  be  able  to  judge  whether  the  assessment  is  proportionate 
and  just.  To  this  end  it  is  important  to  know  what  parcels 
of  land,  quantity,  &c.,  are  assessed.  How  can  this  be  known 
when  the  description  is  ''  part  of  a  lot"  without  giving  the 
number  of  feet,  or  in  any  way  indicating  the  quantity,  as  is 
the  case  with  several  of  the  descriptions  in  question.  It  is 
the  real  estate,  not  the  person  that  is  assessed.  The  real 
estate  should,  therefore,  be  described.  And  how  can  the 
council  in  passing  upon  the  justice  of  the  assessment,  or  the 
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appellate  court  in  its  review  determine  the  fairness  of  the 
principle  adopted  by  the  assessors.  Again,  if  title  cannot 
be  made  on  sale  for  non-payment  of  the  assessment,  one  of 
the  next  important  means  for  collecting  the  assessment  is 
unavailable.  To  that  extent,  and  in  all  cases  where  the  as- 
sessment cannot  be  collected  by  the  measures  named,  it  is  as 
if  no  assessment  had  been  made.  It  seems  to  be  supposed 
that  if  by  reason  of  the  non-collection  of  the  amount  assessed, 
or  any  part  of  it,  there  is  a  deficiency,  no  further  assessment 
can  be  made.  I  do  not  so  understand  it.  The  charter,  sec- 
tion 12,  title  6,  (amendment  of  '69,)  provides,  that  in  case 
any  assessment  shall  prove  insufficient  to  defray  the  expenses, 
&c.,  the  council  may  direct  a  further  assessment  for  the 
deficiency. 

It  is  probable  too,  in  the  absence  of  such  express  authority 
the  councils  being  authorized  by  the  charter  to  make  such 
improvements,  and  assess  and  collect  the  cost  upon  the  prop- 
erty benefited,  has  the  power  to  repeat  the  process  if  for  any 
cause,  unless  perhaps,  by  some  actual  wrong  of  the  council 
they  fail  to  collect  the  necessary  amount  by  the  first  assess- 
ment {Meech  agt.  Buffalo,  29  N.  Y.,  ISS).  If,  by  mistake 
one  or  more  parcels  of  land  should  be  assessed  twice,  and 
but  half  the  amount  thereof  collected,  or  if  by  mistake  a ' 
parcel  is  described  that  does  not,  in  fact,  exist,  is  there  any 
doubt  but  a  second  assessment  could  be  made  for  the  defi- 
ciency thus  occurring?  So  in  this  case,  there  is  no  land 
described  in  some  of  these  assessments,  and  who  can  say  what 
land,  or  that  any  has  been  assessed. 

If  there  is  a  failure  for  any  cause  to  raise  the  amount 
necessary,  the  deficiency  must  be  paid  either  by  a  second 
assessment  or  out  of  the  general  fund,  and  in  either  case  the 
appellant  is  interested  as  a  property  owner.  Each  of  the 
owners  made  liable  to  contribute  to  the  fund  to  pay  for  the 
improvement,  are  interested  in  having  the  proceedings  against 
the  others,  such  as  will,  if  necessary,  enforce  the  payment 
of  their  proportion,   and  if  there  is  a  material  failure  by 
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reason  of  defects  iti  the  assessment  to  accomplish  that  object. 
I  think,  any  of  the  parties  in  interest  may  appeal. 

For  the  two  reasons  last  considered,  this  assessment  is  held 
defective,  and  the  defects  being  such  that  they  can  only  be 
remedied  by  a  new  assessment,  this  must  be  set  aside,  and 
a  new  one  ordered. 


Note.  The  acta  relating  to  the  city  and  village  of  Lockport,  referred  to  in  the 
foregoing  opinion,  are  chapter  3G5,  laws  of  1865  ;  chapter  809,  laws  of  1868  ;  chapter 
835,  laws  of  1869  ;  chapter  307.  laws  of  1846. 
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SUPEEME  COURT. 
Gamble  agt.  Taylor. 

Whenever  a  party  obtains  ihe  postponement  of  the  trial  of  a  cause,  on  payment  of 
costs,  bis  adversary  may  insist  on  having  the  trial  proceed,  ou  omission  to  pay  ;  or 

.  he  may  waive  that  right,  and  either  compel  payment  by  precept  in  the  nature  of  a 
fieri  facias,  or  include  them  in  his  general  bill,  in  case  he  ultimately  succeeds  in 
the  action. 

Where  the  defendant  put  the  cause  over  the  circuit  upon  an  order  "  that  said  cause 
go  over  the  term,  on  payment  of  costs  by  said  defendant,  to  the  plaintitf  or  her 
attorney,  of  saia  term,  and  witnesses  fees,"  and  the  defendant  tlierealter  paid  to 
plainiitf 's  attorney  $10  50-100  wtiich  was  all  the  term  costs,  except  witnesses 
fees,  which  were  left  for  future  adjustment,  and  on  such  adjustment  by  the 
court,  such  fees  were  fixed  at  $50,  and  the  plaintitf  having  ultimately  succeeded 
in  the  action  : 

Held,  that  the  plaintiff  was  entitled  to  have  the  balance  of  the  costs  of  the  cirouit 
$50,  included  in  the  judgment,  as  part  of  the  costs  in  the  action — ordered  accord- 
ingly. 

Saratoga  Special  Term,  Maij,  1872. 

Motion  for  re-adjustment  of  costs,  and  for  general  relief. 

This  action  was  on  the  calendar  for  trial  at  tiie  June  cir- 
cuit, 1S70,  in  Washington  County,  and  was  put  over  the 
circuit  on  defendant's  application  on  payment  of  costs. 

The  order  entered  in  the  minutes  of  the  court,  was  as 
follows .  "  This  cause  having  been  moved  by  defendant's 
attorney  to  be  put  over  the  term  by  affidavit:  Ordered 
that  said  cause  go  over  the  term,  on  payment  of  costs  by 
said  defendant,  to  the  plaintiff  or  her  attorney,  of  said  term, 
and  witnesses  fees."  The  case  went  over  the  circuit  on  this 
order,  and  the  defendant  afterwards  paid  ten  dollars  and  fifty 
cents  on  the  costs.  No  further  payment  of  costs  was  made, 
and  ultimately,  at  a  circuit  in  1871,  tiie  case  was  tried,  and 
the  plaintiff' recovered  judgment  for  damages  and  costs  of  the 
action.     The  pluiutifT  demanded  and  claimed  tiie  balance  iji 
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the  costs  of  said  June  circuit  over  the  $10  50.  The  items 
claimed  to  be  payable  under  the  order  were  as  follows: 
Term  fee  $10;  sheriff's  fee  50;  witnesses'  fees  S50  80. 
The  controversy,  is  in  fact,  in  regard  to  the  witnesses'  fees. 

This  claim,  the  defendant  resisted,  and  the  plaintiff  now 
moves  for  an  order  directing  the  clerk  to  adjust  and  allow 
the  plaintiff,  the  costs  of  said  June  circuit,  which  have  not 
been  paid,  and  to  correct  the  entry  of  judgment  so  as  to  in- 
clude them  in  the  recovery,  or  for  such  other  or  further  order 
as  should  seem  just. 

The  defendant  resists  the  claim  and  opposes  this  motion, 
first,  on  the  ground  that  the  plaintiff  cannot  now  insist  on 
performance  of  the  condition  imposed  by  the  order ;  but 
should  have  proceeded  with  the  trial,  if  the  costs  were  not 
paid;  secondly,  that  the  $10  50  paid,  actually  covered  all 
the  costs  of  the  circuit,  it  being  claimed  that  no  witnesses 
attended,  or  were  subj^cened  to  attend  that  circuit ;  and 
thirdly^  that  $10  50  were  accepted  by  the  plaintiff's  attor- 
ney in  full  payment  of  the  costs  required  by  the  condition  of 
the  order.  Other  facts  than  those  above  stated  and  necessary 
to  tile  lull  consideration  of  the  case,  appear  in  the  following 
opinion. 

Mr.  Sherman,  for  plaintiff. 
Mr.  Noble,  for  defendant. 

BoCKES,  J. — First.  It  is  undoubtedly  true,  that  the  plain- 
tiff might  have  insisted  on  the  trial  of  the  case  -at  the  circuit, 
on  non-compliance  by  the  defendant  with  the  condition  of  tlie 
order.  But  the  defendant,  having  taken  the  benefit  of  it, 
was  ^ound  afterwards  to  the  performance  of  the  condition. 
Such  has  been  the  settled  rule  in  this  state  for  a  great  num- 
ber of  years  (19  Johns.,  270;  1  Wend.,  83;  2  Wend.,  2SG ; 
18  Wend.,  509 ;  1  Denio,  G31  ;  5  Hill,  561 ;  2  Sanclf,  735). 
In  the  last  case  cited,  the  decisions  on  this  subject  were 
examined,  and  it  was  held,  that  when  a  party  obtains  the 
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postponement  of  a  trial,  on  payment  of  costs,  the  adverse 
party  may,  on  the  omission  of  the  former  to  pay  them,  in- 
sist on  having  the  trial  proceed,  or  he  may  waive  that  right, 
and  the  court,  on  motion,  will  compel  payment.  Formerly, 
an  attachment  would  be  granted  to  enforce  payment  (19 
Johns.,  270;   IS  Wend.,  509). 

At  the  present  time,  a  precept  in  the  nature  of  a  fieri 
facias  may  issue  [Laws  of  ]  S40,  p.  333,  '^  15  ;  Laws  o/1847, 
p.  491,  chap.  39Q;  1  Denio,  631 ;  G  How.,  121). 

If  collection  be  not  enforced  until  a  trial  is  had,  such  costs 
may  be  included  in  the  general  bill,  and  taxed  as  a  part  of 
the  costs  of  the  action  (2  Wend.,  286  ;  2  Sandf,  735).  The 
purport  of  the  decisions  in  the  cases  cited  then  is,  that  when 
a  party  obtains  a  postponement  of  the  trial  of  a  cause,  on  ■ 
payment  of  costs,  his  adversary  may  insist  on  having  the 
trial  proceed,  on  omission  to  pay ;  or  he  may  waive  that 
right,  and  either  compel  payment  by  precept  in  the  nature 
of  a  fieri  facias,  or  include  them  in  his  general  bill  in  case  he 
ultimately  succeeds  in  the  action.  If,  therefore,  the  costs  of 
the  June  circuit  in  this  case  have  not  been  paid,  the  plaintiff 
is  now  entitled  either  to  a  precept'to  enforce  payment,  or  to 
have  tliem  included  in  his  general  bill,  and  to  collect  them 
under  his  judgment  herein. 

Second.  Ten  dollars  and  fifty  cents  were  paid  some  time 
after  the  circuit.  Did  this  amoutit  cover  the  entire  costs  re- 
quired to  be  paid  by  the  terms  of  the  order  ?  It  did  if  no 
witnesses'  fees  were  properly  cliargeable  against  the  defend- 
ant for  that  circuit.  But  the  plaintiff'  swears  unqualifiedly, 
that  the  two  witnesses  named  in  the  bill  of  costs  were  duly 
and  in  good  faith  pubpcenaed  to  attend  that  circuit  as  wit- 
nesses for  her,  that  they  did  actually  attend  the  circuit  as 
witnesses  in  her  behalf,  two  days  each  ;  that  they  were 
necessary  and  material,  and  traveled  from  their  residence, 
to  attend  as  such  witnesses,  the  number  of  miles  charged. 
The  plaintiff  's  statement  is  also  corroborated  by  the  affidavit 
of  one  of  the  witnesses  who  swears  that  he  was  subpoenaed 
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and  attended  as  a  witness.  There  is  no  direct  evidence  be- 
fore me  on  this  motion  to  countervail  this  statement.  The 
defendant  and  his  attorney  understood  tliat  there  were  no 
witness'es  in  attendance,  and  the  source  of  their  information 
is  given.  But  there  is  not  sufficient  countervailing  proof  to 
overcome  the  unequivocal  averment  of  the  plaintiff,  that  the 
witnesses  were  subpoenaed  and  attended.  Especially,  as  slie 
is  corroborated  fully  by  one  of  the  witnesses,  as  to  tiie  fact, 
that  he  was  subpoenaed  and  attended  as  .slie  avers.  The 
affidavits  submitted  establish  by  a  strong  preponderance  of 
proof,  the  correctness  of  the  charge  for  witnesses'  fees  claimed 
in  the  bill. 

Thirdly.  It  now  'remains  to  be  determined  whether  the 
$10  50  were  accepted  by  the  plaintiff's  attorney  in  satisfac- 
tion of  the  costs  imposed  by  the  order  postponing  the  trial. 
It  seems  to  me,  that  the  letter  itself,  whicli  accompanied 
the  payment  of  the  $10  50  settles  this  question  beyond  per- 
adventure. 

The  plaintiff's  attorney  wrote  the  defendant's  attorney, 
asking  payment  of  the  costs  due  by  tiie  terms  of  tlie  oi'der, 
for  tei'm  fees  and  witnesses'  fees.  Thereupon  tlie  defendant's 
iittorney  replied,  sending  $10  50,  and  after  suggesting,  tliat 
110  witnesses  had  attended,  stated  as  follows  :  "  We  enclose 
$10  50,  and  if,  on  adjustment,  Mrs.  Gamble  is  entitled  to 
uny  more  she  shall  have  it."  The  $10  50  was  paid  and  ac- 
cepted upon  this  promise,  and  no  further  payment  has  been 
made,  nor  has  there  been  any  other  arrangement  relating  to 
the  matter.  Thus  the  witnesses'  fees  were  left  to  be  there- 
after adjusted.  It  is  true,  the  plaintiff''s  attorney  in  his  letter, 
called  for  only  $15  witnesses'  fees ;  but  he  explains  this  in  his 
affidavit  wherein  he  states,  that  he  did  not  know  at  that  time 
how  many  witnesses  the  plaintiff  had  in  attendance  at  the 
circuit,  and  that  he  supposed  when  the  case  sliould  be  closed, 
all  would  be  made  right.  All  this,  however,  is  of  little  or  no 
importance,  inasmuch  as  the  fact  remains  uncr>ntroverted, 
that  only  the  term  fee  of  ten  dollars  and  sheriff's  fee  of  fifty 
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cents  were  paid  ;  and  that  such  payment  was  accompanied 
by  a  promise  in  substance  and  effect,  that  the  witnesses'  fees 
should  be  thereafter  paid,  in  case  it  should  be  made  to  ap- 
pear that  there  were  any  legal-  expenses  for  witnesses  in- 
curred. 

This  case  before  me  is,  therefore,  brought  to  this,  that 
under  the  order  postponing  the  trial,  the  plaintiff  was  entitled 
to  the  costs  of  the  circuit,  amounting  to  $60  50  j  that  but 
$10  50  of  this  sum  have  been  paid  ;  that  the  balance  re- 
mains due ;  and  further,  that  the  plaintiff  is  now  entitled 
either  to  a  precept  in  the  nature  of  a  fieri  facias  to  enforce 
collection  thereof,  or  to  have  such  balance  included  in  the 
judgment  as  part  of  the  costs  of  the  action. 

The  plaintiff  having  recovered,  the  amount  should  properly 
go  into  the  judgment;  and  an  order  should  now  be  granted 
directing  the  clerk  to  correct  the  entry  of  judgment  by  in- 
cluding such  balance. 

It  was  stated  on  the  argument  of  the  motion,  that  this 
was  a  case  of  great  hardship  to  the  defendant,  tliat  the  costs 
in  the  action  were  Lirge  compared  with  the  amount  recovered 
for  damages;  which  amount  was,  I  believe,  less  than  one 
hundred  dollars.  But  it  must  be  remembered,  that  the  right 
to  costs  here  was  declared  by  the  order  postponing  tlie  trial. 
The  granting  or  withholding  them  is  not  now  matter  of 
discretion.  All  that  remains  now  to  the  court  is,  to  settle 
the  disputed  items.  When  the  amount  is  determined,  the 
right  of  the  party  to  them  is  absolute,  as  much  so  as  is  his 
right  to  the  damages  awarded  him  by  the  verdict  of  the 

jury- 
Order  granted. 
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COURT  OF  APPEALS. 
Silas  Boy^^ton,  respondent,  agt.  John  Boynton,  appellant. 

In  an  action  oi  slander,  the  plaintiff,  as  a  witness  on  his  own  behalf,  stated,  on  cross- 
examiuatiou,  that  he  had  had  litigation  with  the  defendant.  He  was  then  asked 
how  many  suits  he  hud  had  with  him,  and  for  tc hat  causes  of  action  J 

Held,  that  tiie  court  below  properly  excluded  so  much  of  the  inquiry  as  related  to 
the  causes  of  action.  It  was  in  no  way  material  or  pertinent  to  the  issue.  Its 
materiality  consisted  solely  in  its  bearing  upon  the  credit  due  to  the  plaintiff  as  a 
witness,  and  was  therefore  collateral  in  its  nature.  The  end  of  such  an  inquiry 
would  result  in  an  unlimited  examination  of  the  previons  litigation,  and  in  attempts 
to  indicate  the  different  positions  occupied  by  the  parties  engaged  in  it. 

To  the  question,  whether  the  plaintiff  had  not  previously  sued  the  defendant  for 
slander  and  recovered  only  $10  : 

Held,  that  this  was  included  in  that  portion  of  the  previous  question  which  the  court 
rejected  as  improper.  That  the  remarks  on  that  exception  was  equally  applicable 
to  the  exception  taken  to  the  exclusion  of  this  inquiry. 

Where  on  tiie  trial  there  is  a  variance  between  the  evidence  and  the  complaint,  which 
the  court  is  authorized  to  disregard,  it  will  be  disregarded  unless  the  defendant 
proves  that  he  has  been  misled  to  his  prejudice. 

June  Term,  1869. 

Appeal  from  a  judgment  at  general  term. 

T.  C.  Cronin  and  E.  D.' Gilbert,  for  appellant. 
BuRDiCK  &  Betts,  for  respondent. 

Daniels,  J. — The  plaintiff  was  sworn  and  examined  as 
a  witness  on  his  own  behalf  upon  the  trial  of  the  action,  and 
testified  that  the  defendant  had  a  conversation  with  him  in 
the  month  of  April,  18G0,  in  which  he  stated  to  him  that  he 
had  not  a  friend  in  the  place,  and  that  he  the  defendant  would 
do  all  he  could  to  injure  him;  upon  his  cross-examination, 
the  plaintiff  stated  he  had  had  litigation  with  the  defendant. 
He  was  then  asked  how  many  suits  he  had  had  with  him, 
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and  for  what  causes  of  action.  The  court  excluded  so  much 
of  the  inquiry  as  related  to  the  causes  of  action,  and  the  de- 
fendant excepted  to  the  ruling. 

The  evidence  proposed  to  be  given  by  the  answer  to  so 
much  of  the  question  as  was  excluded  was  in  no  way  material 
or  pertinent  to  the  issue  found  between  the  parties  and  which 
formed  the  subject  of  the  trial.  Its  materiality  consisted 
solely  in  its  bearing  upon  the  credit  due  to  the  plaintiff  as  a 
witness,  and  was,  therefore,  collateral  in  its  nature.  In- 
quiries of  this  character  must  necessarily  be  limited  and  res- 
tricted in  their  nature,  otherwise  the  trial  of  issues  upon 
pleadings  would  be  often  so  far  extended  by  them  as  to  ob- 
scure the  real  points  involved  in  the  controversy,  and  obscure 
the  minds  of  the  jurors  called  upon  to  decide  them.  The  ob- 
ject of  such  inquiries  is  to  show,  that  the  witness  may  be 
giving  his  testimony  nnder  some  feeling  or  impulse  incon- 
sistent with  an  impartial  disclosure  of  the  truth.  It  is  not 
material  to  inquire  after  tiie  particular  process  or  the  detail  of 
circumstances  by  means  of  which  that  feeling  may  have  been 
produced.  For  the  fact  itself,  is  all  that  the  case  can  require 
to  be  proved,  and  all  that  the  law  will  permit  to  be  shown. 
The  discovery  of  the  motive  under  which  the  witness  may, 
at  the  time,  be  giving  his  evidence  is  the  end  and  object  to 
be  attained.  And  tiiat  can  always  be  accomplished  by  the 
direct  inquiry  concerning  its  existence  or  concerning  the  facts 
themselves,  ordinarily  indicating  the  existence  of  improper 
motives.  It  is  sufficient  to  show  that  difficulty,  affecting  his 
feelings  and  likely  to  influence  his  evidence, ^exists  between 
the  witness  and  the  party  it  may  be  given  against,  and  that 
can  always  be  done  without  pursuing  a  detailed  inquiry  into 
the  circumstances  attending  its  development.  "Personal 
controversy  may  always  be  shown  though  the  particulars, 
shall  not  be  inquired  into"  (2  Coiven  &  Hill's  notes,  3d  ed., 
717  ;  StarJcs  agt.  People,  5  Dcnio.,  lOG,  lOS).  Tiie  inquiry 
after  the  causes  of  action  involved  in  the  litigation  was  prop- 
erly excluded.      It  was  sufficient,  for  the  purposes  of  the 
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doftMidant,  that  the  parties  had  previously  been  engaged  inlit- 
igatioii.  An  inquiry  into  its  causes  was  not  only  unnecessary, 
but  upon  tlie  trial  of  the  issue  before  the  court,  it  wouitl 
liave  proved  altogether  impracticable.  For,  in  the  end,  it 
must  have  resulted  in  an  unlinxited  examination  of  the  pre- 
vious litigation,  and  in  attempts  to  vindicate  the  different 
positions  occupied  by  the  parties  engaged  in  it. 

The  next  exception  was  taken  to  the  exclusion  of  the 
question  whetiier  the  plaintiff  had  not  previously  sued  the 
defendant  for  slander  and  recovered  only  ten  dollars.  This 
was  included  in  that  portion  of  the  previous  question,  which 
the  court  rejected  as  improper,  and  what  has  been  said  in 
considering  the  exception  to  that  ruling,  is  equally  applicable 
to  the  disposition  of  the  exception  taken  to  thi3  exclusion  of 
this  evidence.  The  slanderous  words  complained  of,  imputed 
the  crime  of  larceny  to  the  plaintiff,  in  stealing  corn.  When 
the  defendant  was  examined  as  a  witness  in  his  own  behalf, 
he  was  asked  why  he  moved  the  corn.  The  plaintiff  ob- 
jected to  this  question,  and  the  court  sustained  the  objection. 
An  exception  was  taken  to  the  ruling,  and  that  is  now  relied 
upon  as  error,  when  the  question  was  asked,  there  was  no 
view  ol  the  controversy  presented  by  the  evidence  given, 
rendering  it  in  any  possible  sense  material  to  the  issue.  The 
motive  that  induced  the  defendant  to  move  the  corn,  had 
nothing  whatever  to  do  with  the  controversy,  and  the  objec- 
tion to  the  questiou  was,  therefore,  properly  sustained.  After 
tliiC  defendant  had  entered  upon  his  defense,  a  motion  was 
made  by  his  counsel,  that  the  evidence  of  all  the  plaintiff's  wit- 
nesses who  had  testified  to  the  speaking  of  slanderous  words 
should  be  stricken  out,  on  the  ground  that  the  evidence  given 
by  them  was  not  within  the  issue,  or  according  to  the  allega- 
tions in  the  complaint,  and  on  the  ground  of  a  variance  from 
the  allegations.  The  court  struck  out  the  evidence  of  three- 
of  the  witnesses,  and  denied  the  motion  as  to  the  rest,  and 
the  defendant  excepted.  The  words  alleged  in  the  complaint 
charged    the   plaintiff   with   stealing   corn,  and   the    words 
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proved  by  the  witnesses  were,  in  substance,  the  same  as 
those  alleged.  There  was  no  such  variance  between  the 
words  alleged  and  proved  as  could  have  misled  the  defendant 
to  ills  prejudice.  Tlie  motion  was  properly  denied,  and  the 
exception  deserves  no  further  consideration.  Evidence  was 
given  of  slanderous  words  spolven  by  the  defendant  concern- 
ing the  plaintid",  in  the  state  of  Vermont,  and  this  the  defend- 
ant moved  the  court  to  strike  out,  and  excepted  to  the  refusal 
of  the  court  to  so  do.  There  was  a  variance  between  this 
evidence  and  the  complaint,  because  it  was  not  alleged  that 
the  defendant  hud  slandered  the  plaintiff  in  the  state  of 
Vermont.  But  the  variance  was  one  which  the  court  was 
authorized  to  disregard,  unless  the  defendant  proved  that  he 
liad  been  misled  by  it  to  his  prejudice  in  the  manner  provided 
by  the  Code,  section  169.  No  such  proof  was  offered,  and 
consequently,  no  legal  error  was  committed  by  disregarding 
the  variance.  These  words,  though  uttered  in  a  neighboring 
state  were  the  proper  subject  of  an  action  in  this  state.  The 
cause  of  action  cre;ited  by  them  was  transitory  in  its  nature, 
under  the  rule  established  before  tiie  Code,  because  the  trans- 
action itself  was  one  which  might  iiave  occurred  at  any  place. 
It  was  not  a  wrong  of  a  local  character,  and  for  that  reason 
constituted  the  proper  subject  of  an  action  in  this  state.  The 
rule  of  practice  previously  existing  in  this  respect,  has  not 
been  abrogated  by  anything  contained  in  the  Code  of  Pro- 
cedure. That  an  action  may  be  maintained  in  the  courts  of 
this  state  for  such  a  cause  is  too  well  settled  to  b(;  now  made 
the  subject  of  a  legal  controversy  {Rafael  ^agt.  Vaelst,  2 
Blach,  1058;  Smith  agt.  Bull,  17  Waul,  3l^:3  ;  Zw/cr  agt. 
Wright,  2  Ilill,  320  ;  Chapman  agt.  Wdher,  G  Hill,  475 ; 
Mclrttr  agt.  McCnhe,  26  Huiv.,  257 ;  Hull  agt.  Vreclaiid, 
42  Barb.,  54-3).  The  defendant  also  moved  to  strike  out  the 
evidence  of  the  witness  McFarland,  on  the  ground  that  the 
communication  was  privileged  under  the  rule  depending 
upon  the  relation  of  counsel  and  client.  No  such  relation 
was  shown  to  have  existed  between  the  defendant  and  this 
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witness  as  would  bring  the  case  within  the  operation  and 
protection  of  that  rule  {Sibley  agt.  Wa^lc,  IG  N.  Y.,  ISO, 
153),  and  if  such  a  relation  had  existed  the  words  which  the 
witness  testified  that  the  defendant  uttered  would  not  have 
been  protected  by  it,  because  they  did  not  appear  to  have 
been  spoken  for  the  purpose  of  procuring  his  legal  advice 
upon  them,  or  upon  any  subject  in  any  manner  connected 
with  them.  As  no  further  reasons  liave  been  presented  for 
the  reversal  of  the  judgment  recovered  in  this  case,  it  should 
be  affirmed. 

One  of  the  iudo;es  dissented.  " 

A 
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SUPREME  COURT. 

The  People,  ex  rel.,  John  J.  Grace  agt.  The  Board  of 
Police  Commissioners  of  the  City  of  Troy. 

The  board  of  police  commissioners  of  the  city  of  Troy,  have  the  power,  under  the 
act  by  which  they  were  organized,  to  remove  a  member  of  the  police  force  by 
reason  of  his  being  over  age.  And  it  makes  no  difference  whether  the  membei 
removed,  was  appointed  before  the  commissioners  had  by  their  rules  and  regula- 
tions, fixed  the  ages  of  ite  members,  or  not. 

Aa  the  commissioners  have  a  right  to  determine  whether  a  member  is  disqualified 
from  acting  under  the  rules  and  regulations  which  they  have  adopted,  their  action 
in  removal  cannot*be  disturbed  unless  they  have  transcended  their  powers.  And 
as  they  clearly  have  jurisdiction  in  such  case,  even  if  they  act  unlawfully,  the 
remedy  is  not  by  mandamua,  but  by  a  common  law  certiorari. 

Albany  General  Term,  March,  1872. 

Before  Miller,  P.  J.,  Potter  and  Balcom,  JJ. 

Appeal  by  the  relator  from  an  order  made  at  special  term, 
denying  an  application  for  a  peremptory  mandamus  against 
the  board  of  police  commissioners  of  the  city  of  Troy,  to 
require  said  board  forthwith  to  permit  and  suffer  the  relator 
to  discharge  his  duties  as  captain  of  the  police  force  of  said 
city,  and  to  execute  and  deliver  to  him  drafts  upon  the  cham- 
berlain for  the  payment  of  the  relator's  salary  theretofore 
earned. 

On  the  19th  day  of  June,  1871,  he  was  served  with  a 
notice  to  appear  before  the  commissioners  on  the  31st  of 
that  month,  to  answer  to  charges  preferred  against  him  for 
disqualification  by  reason  of  being  over  age.  The  relator  ap- 
peared, and  such  proceedings  were  had,  that  on  the  1st  of 
July,  1^71,  the  board  removed  him  on  the  ground  of  his 
being  over  forty  years  of  age. 

The  board  consists  of  three  commissioners  of  which  the 
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mayor  is  one  and  the  chairman  of  the  board,  the  other  two 
are  elected. 

The  other  facts,  so  far  as  material,  are  sufficiently  referred 
to  in  the  opinion. 

M.  I.  TowNSEND,  for  relator. 

R.  A.  Parmenter,  for  respondent. 

By  the  court,  Miller,  P.  J. — I  think  that  the  com- 
missioners had  power  to  revoke  the.  relator's  appointment. 
The  rules  and  regulations  of  the  commissioners  prescribe 
certain  qualifications  for  persons  appointed,  and  among 
others,  that  such  persons  shall  be  not  less  than  twenty-one, 
nor  over  forty  years  of  age,  when,  therefore,  a  person  ap- 
pointed arrives  at  the  age  of  forty  years,  he  becomes  disqual- 
ified, and  the  right  to  declare  that  he  is  such  is  incident  to 
the  general  powers  of  the  commissioners.  If  it  were  other- 
wise then  the  rule  would  be  of  no  avail  after  an  appointment 
had  once  been  made. 

The  question  whether  the  relator  had  arrived  at  the  age 
which  disqualified  him,  was  then  a  fair  subject  of  inquiry 
and  examination,  and  after  notice  to  the  relator,  the  com- 
missioners were  authorized  to  proceed  and  determine  how 
the  fact  was. 

Nor  is  it,  I  think,  any  answer  to  this  view  of  the  sub- 
ject, to  say,  that  the  relator  was  appointed  before  the  board 
had  adopted  any  rules  as  to  qualifications ;  for  if  such  was 
the  fact,  he  would,  nevertheless  be  bound  by  any  subsequent 
rules  which  the  commissioners  had  autKority  to  adopt. 
He  had  no  reserved  riglits  which  gave  him  power  to  retain 
the  office,  for  an  unlimited  period  of  time  beyond  that  pre- 
scribed for  other  members  of  the  force,  and  was  subject  also 
with  them,  to  such  general  regulations  as  might  be  adopted. 
Were  it  otherwise,  he  might  remain  to  an  exti'eme  old  age^ 
without  any  power  of  removal  by  the  board  of  commissioners. 
Section  11  of  the  act  provides,  that   "all  officers  and  mem- 
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bers  of  the  police  department  subject  to  removal  for  cause 
hereinafter  specified,  shall  hold  their  offices  during  good  be- 
havior, or  as  each  shall  well  and  faithfully  observe  and  ex- 
ecute all  the  rules  and  regulations  of  said  board,  &c.  {S.  L. 
of  1S70,  p.  1225).  This  provision  does' not  confer  any  ex- 
emption from  a  compliance  with  the  rules  and  regulations 
of  the  board  lawfully  established,  and  although  no  removal 
could  be  made,  except  for  the  causes  specified,  yet,  when  the 
officer  holds  in  violation  of  any  rule,  I  think,  the  appoint- 
ment can  be  revoked.  By  section  22  of  the  act,  the  com- 
missioners are  empowered  "  to  enact  and  from  time  to  time 
to  modify  and  repeal,  by-laws,  ordinances,  rules  and  regula- 
tions of  general  description,"  &c.  "  Wherein  shall  be  speci- 
fied the  modes  of  appointment  to,  and  removal  from  office 
of  a]l  members  of  said  police  force,  and  the  manner  of  dis- 
cipline of  said  police,"  &c.  Any  new  rule  would  apply  to 
those  in  office  as  well  as  such  as  might  afterwards  be  ap- 
pointed, and  under  this  provision,  the  commissioners  were 
authonzed  as  a  matter  of  discipline  to  fix  and  prescribe  the 
age  of  its  officers. 

As  the  commissioners  had  a  right  to  determine  whether 
the  relator  was  disqualified  from  acting  under  the  rules  and 
regulations  which  had  been  adopted,  their  action  cannot  be 
disturbed,  unless  they  have  transcended  their  powers. 

And  as  they  clearly  had  jurisdiction  even  if  they  acted  un- 
lawfully, the  remedy  was  not  by  mandamus,  but  by  a  com- 
mon law  certiorari.  This  would  prevent  the  subject  of  their 
action  for  review,  and  in  such  a  proceeding,  the  court  may 
go  beyond  the  inquiry,  whether  the  inferior  tribunal  had 
jurisdiction,  and  examine  the  case  upon  the  whole  evidence, 
to  ascertain  whether  any  error  had  been  committed  in  the 
proceedings  before  the  inferior  tribunal  (The  People  ex  rel., 
Cooh  agt.  The  Board  of  Police,  39  N.  Y,,  500).  This  and 
other  recent  cases  enlarges  the  office  of  a  common  law  cer- 
tiorari. 

The  cases  relied  upon  to  establish  that  a  mandamns  was 
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the  proper  remedy,  all  present  the  question  of  jurisdiction, 
and  do  not  involve  a  trial  and  determination  where  there  was 
no  question  as  to  the  jurisdiction  (19  N.  Y.,  188;  35  Barb., 
535  ;  27  Barb.,  487  ;  30  How.,  78). 

In  The  People  agt.  The  Board  of  Police,  (26  Barb.y 
481),  it  was  held  distinctly  that  a  certiorari  to  review  the 
proceedings  of  the  board  of  police,  in  removing  a  policeman, 
was  the  appropriate  remedy  for  the  party  aggrieved  (See  also 
27  N.  Y.,  378 ;  33  N.  Y.,  382).  The  relator's  remedy  was^ 
therefore,  by  certiorari  and  not  by  mandamus. 

The  special  term  was  right  in  refusing  a  mandamus,  and 
the  order  must  be  affirmed. 
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SUPERIOR  COURT. 

Hiram   A.  Crane,  plaintiff  and   respondent,  a^t.  Herman 
Knubel,  defendant  and  appellant. 

A  condition  precedent  must  be  strictly  pel-formed,  and  if  a  person  by  contract,  %A- 
gages  to  perform  an  act,  performance  is  not  excused  by  inevitable  accident. 

So  where  the  time  for  the  payment  of  money  is  to  happen  after  the  performaate 
of  that  which  is  the  consideration,  no  right  of  action  accrues  for  the  money  aia«il 
the  consideration  is  performed. 

JSnbstantial  performance  is  not  enough  where  the  person,  for  whom  the  work  •vtaa 
done,  has  neither  voluntarily  accepted  it,  nor  waived  a  faithful  performance  «f 
the  contract. 

A  party  may  retain  without  compensation,  the  benefits  of  a  partial  performan«;e, 
where  from  the  nature  of  the  contract  he  must  receive  such  benefits  in  advance  of 
a  full  performance,  and  by  its  terms  or  just  constractiou  he  is  under  no  obligatlwa 
to  pay  until  the  performance  is  complete. 

In  relation  to  a  builder't  contract,  where  the  builder  has  in  part  performed  his  con- 
tract and  furnished  materials  which  have  been-  placed  in  the  building,  such 
materials  become  annexed  to  the  soil,  and  thereby  the  property  of  the  owner  of 
the  soil.  And  the  law  does  not  adjudge  that  a  mere  silent  occupation  of  the 
building  thereafter  by  the  owner  amounts  to  a  tcaiver  of  the  contract,  nor  does  it 
deny  to  him  the  right  so  to  occupy  and  still  insist  upon  the  contract. 

In  this  case,  which  arose  under  a  builder's  contract  made  in  the  usual  manner  by 
agreement  to  pay,  by  the  owner  to  the  contractor,  specific  separate  payments  as 
the  work  progressed  and  Was  cpnipleted  as  specified  in  the  contract: 

Mtld,  on  a  call  upon  the  owner  for  the  fifth  payment  under  the  contract,  that  the 
evidence  fell  far  short  of  proving  that  the  defendant  (owner)  b-dd  accepted  ihe  work 
actually  done  as  a  full  performance  under  the  contract,  which  was  required  as  a 
condition  precedent  to  such  payment,  or  that  the  defendant  had  waived  a  strict 
performance  of  the  contract., 

General  Term,  April,  1872. 

Befwe  Barbour,  Ch.  J.,  JFreedman  and  Sedgwick,  JJ. 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  SS21  91,  the  amount 
of  an  order  drawn  by  John  G.  Hoffman,  in  favor  of  the  plain- 
tiff, and  accepted  by  the  defendant,  and  payable  by  its  terms 
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out  of  the  fifth  payment  to  which  John  G.  Hoffman  might 
become  entitled  under  a  certain  builder's  contract  made  with 
the  defendant. 

The  answer  alleged  that  said  John  G.  Hoffman  abandoned 
the  contract  before  the  fifth  payment  became  due. 

The  issues  were  referred,  by  consent  of  parties,  to  a  referee 
to  hear  and  determine  the  same,  and  his  report  is  as  follows  : 

First.  That  on  or  about  the  day  of  October,  1867,  the 
defendant  and  one  J.  Gr.  Hoffman  made  and  entered  into  a 
certain  contract  in  writing,  wherein  and  whereby  the  said 
Hoffman  agreed  to  well  and  sufficiently  erect  and  finish  all 
the  carpenter  work  in  two  certain  new  four  story  and  base- 
ment brick  dwelling  houses,  situated  on  the  lot  known  as  the 
southwest  corner  of  Seventh  Avenue  and  Fifty-ninth  street, 
in  the  city  of  New  York,  agreeable  to  the  plans  and  specifica- 
tions made  by  A.  Pfeund,  architect,  and  for  which,  by  the 
terms  of  said  contract,  the  defendant  agreed  to  pay  him,  the 
said  Hoffman,  the  sum  of  six  thousand  dollars  in  manner  fol- 
lowing : 

Isf.  When  the  third  tier  of  beams  are  leveled  up  and 
bridged,  the  sum  of  $500. 

2d.  When  the  roofs  are  tinned  and  sky  lights  on,  $1,000. 

3d.  When  the  floors  are  laid,  partitions  all  set,  furring  all 
done,  the  sum  of  $1,000. 

4:th.  When  stairs  are  up,  sash  all  in,  $1,000. 

5th.  When  the  trimmings  all  done,  doors  all  hung,  $1,000. 

iith.  When  the  work  is  completed,  finished  and  done 
in  conformity  with  the  plans  and  specifications,  the  sum  of 
$L,o00. 

Second.  That  the  said  Hoffman  duly  entered  upon  the  said 
contract,  and  that  the  plaintiff  furnished  lumber  to  the  said 
Hoffman,  to  aid  him  in  the  performance  thereof,  to  the  value 
and  amount  of  about  the  sum  of  one  thousand  five  hundred 
and  eighty  dollars  ($1,580)  none  of  which  has  been  paid, 
but  is  still  due  and  owing  to  the  plaintiff  from  the  said 
Hoffmin, 
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Third,  That  while  performing  the  work  under  said  con- 
tract, the  said  Hoffman,  in  payment  of  certain  lumber  which 
he  wished  to  purchase  of  the  said  plaintiff  to  use  upon  said 
work,  made  and  gave  to  the  said  plaintiff  a  certain  instrument 
in  writing  in  the  words  following,  to  wit :  "  New  York, 
March  5th,  1868,  Mr.  Herman  Knubel,  please  pay  to  H.  A. 
Crane,  or  order,  eight  hundred  and  twenty-one  91-100  dollars 
($821  91-100),  and  deduct  the  same  from  the  fifth  payment 
or  payments  due  when  trimmings  are  all  on  and  doors  all 
hung,  and  much  oblige,  yours  respecfully,  J.  G.  Hoffman, 
($821  91-100),"  which  said  instrument  was  duly  accepted 
by  the  said  defendant  in  writing  across  the  face  thereof  in 
the  following  words,  "  Accepted  j  payable  when  payment  is 
due,  H.  Knubel." 

Fourth.  That  after  the  said  instrument  had  been  so  ac- 
cepted by  the  said  defendant,  the  said  Hoffman  delivered  the 
said  instrument  so  accepted  to  the  plaintiff  in  this  action,  and 
the  said  plaintiff  on  the  strength  and  faith  thereof,  furnished 
lumber  to  the  said  Hoffman  to  the  full  and  exact  amount  and 
value  of  $821  91. 

Fifth.  That  the  'said  lumber  so  furnished  was  used  by  the 
said  Hoffman  on  the  said  buildings  of  the  said  defendant,  and 
has  never  been  paid  for  except  by  said  draft. 

Sixth.  That  said  Hoffman  did  not  complete  or  finish  his 
said  contract,  but  abandoned  the  same  before  the  work  was 
completed. 

Seventh.  That  at  the  time  the  said  Hoffman  abandoned  the 
said  contract,  he  had  completed  the  work  necessary  thereun- 
der to  entitle  him  to  the  fifth  payment,  except  in  some  slight 
particulars. 

Eighth.  That  the  said  Hoffman,  before  abandoning  the  said 
contract,  substantially  completed  the  work  necessary  to  be 
done  to  entitle  him  to  the  fifth  payment,  and  was  substan- 
tially entitled  to  said  payment. 

Ninth.  'Hiat  the  difference  between  the  amount  of  said 
payment  ($1,000)  and  the  amount  of  the  instrument  in  suit 
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($821  91-100)  would  more  than  pay  for  the  work  necessary 
to  be  done  to  complete  said  payment. 

Tenth.  That  after  the  abandonment  of  the  said  contract, 
and  in  the  month  of  April,  1868,  the  plaintiff  caused  said  in- 
strument to  be  presented  to  the  defendant  for  payment,  who 
waived  the  strict  performance  of  the  contract  by  Hoffman, 
and  promised  and  agreed*  to  pay  the  amount  called  for  by 
said  instrument  to  the  plaintiff. 

Eleventh.  That  I  have  calculated  the  interest  on  said  in- 
strument from  the  1st  day  of  May,  1868,  to  the  28th  day  of 
January,  1871  (the  date  hereof),  and  find  the  same  to  be 
one  hundred  and  fifty-six  81-100  dollars  ($155  81-100),  which 
added  to  the  amount  of  said  instrument  makes  the  sum  of  nine 
hundred  and  seventy-eight  72-100  dollars  ($978  72). 

Upon  the  above  found  matters  of  fact,  I  find  as  matters  of 
law : 

That  plaintiff  is  entitled  to  judgment  against  defendant 
fbr  the  sum  of  nine  hundred  and  seventy-eight  72-100  dollars 
with  interest  thereon  from  the  date  hereof,  besides  the  costs 
and  disbursements  of  the  action,  and  I  do  order  and  direct 
judgment  to  be  entered  accordingly. 

The  defendant  excepted  to  the  third,  fourth,  seventh,  eighth, 
ninth  and  tenth  findings  of  fact  and  the  conclusions  of  law  of 
the  referee. 

Judgment  was  entered  upon  the  report  and  defendant  ap- 
pealed. 

James  M.  Smitit,  for  defendant  and  appellant 
David  McAdam,  for  plaintiff  and  respotident. 

Bij  the  court,  Freedman,  J. — It  was  conceded  by  both 
parties,  on  the  argument,  that  if  the  contract  between  Hoti- 
man,  the  drawer,  and  the  defendant,  the  drawee  and  acceptor, 
has  been  so  far  performed  as  to  entitle  Hoffman,  as  contractor, 
to  the  /ifth  payment,  plaintiff,  as  payee  named  in  the  order, 
has  an  undoubted   rii^ht  to  recover  ;   because  such  order  and 
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its  acceptance  operated  as  an  assignment  by  Hoffman  to  the 
plaintiff  of  the  fund  in  defendant's  hands.  The  main  question, 
therefore,  is  whether  the  said  fifth  payment  has  been  earned 
by  the  contractor  according  to  the.  terms  of  the  contract. 

The  principle  of  the  common  law,  which  always  permitted 
men  to  manage  their  own  affairs  and  to  make  their  own  con- 
tracts, provided  they  involved  nothing  immoral  or  illegal, 
which  is  fully  applicable  here,  also  requires  that  the  under- 
standing of  the  parties  is  to  be  gathered  from  the  terms  of 
the  contract,  and  that  their  rights  are  to  be  determined  by 
the  language  of  the  contract.  Though  the  terms  are  hatd, 
parties  will  be  held  concluded  by  their  contract  {Sherman  agt. 
Mayor,  &c.,  of  New  York,  IN.  Z.,  316  ;  Pike  agt.  Butler,  4 
N,   Y.,  362). 

A  condition  precedent  must  be  strictly  performed,  and  if  a 
person,  by  contract,  engages  to  perform  an  act,  performance 
is  not  excused  by  inevitable  accident  {Oakley  agt.  Morton,  IX 
N.   Y,  25  ;  Norton  agt.  Woodruff,  2  N..  Y,  163).    . 

So,  when  the  time  for  the  payment  of  money  is  to  happen 
after  the  performance  of  that  which  is  the  consideration,  no 
right  of  action  accrues  for  the  money  until  the  consideration 
is  performed  ;  for  a  party  not  fulfilling  his  part  of  the  con- 
tract cannot  insist  that  it  shall  be  performed  by  the  other 
party  {Grant  agt.  Johnson,  5  N.  Y.,  247;  Fike  agt.  Butler, 
4  N.   Y.,  3G2). 

In  Fuch  case,  full  performance  is  a  condition  precedent  to 
the  right  of  payment  upon  the  contract.  Substantial  per- 
formance is  not  enough  when  the  person,  for  whom  the  work 
was  done,  has  neither  voluntarily  accepted  it,  nor  waived  a 
faithful  performance  of  the  contract  {Pullman  agt.  Corning, 
9  N.   Y,  93). 

This  doctrine  was  reaflirmed  in  Smith  agt.  Brady,  (17  N. 
Y.,  187),  where  it  was  held  by  Comstock,  J.,  with  the  con- 
currence of  all  the  judges,  that  the  rule  is  well  settled  with 
us,  that  a  party  may  retain  without  compensation  the  benefits 
of  a  partial  performance,  wliere,  from  tiie  nature  of  the  con- 


394  NEW  YORK  PRACTICE  REPORTS. 

Crane  agt.  Kiiubel. 

tract  he  must  receive  such  benefits  in  advance  of  a  full  per- 
formance, and  by  its  terms  or  just  construction  lie  is  under 
no  obligation  to  pay  until  the  performance  is  complete. 

The  last  named  case  has  been  followed  as  an  unquestion- 
able authoritative  exposition  of  the  law  of  this  state  upon 
the  doctrine  referred  to,  in  Cunningham  agt.  Jones,  (20  N. 
Y.f  4SG) ;  Bonesteel  agt.  The  Mayor,  dx.,  i;22  N.  Y.,  162)  ; 
Cqtlin  agt.  Tobias,  (26  N.  Y.,  217);  Walker  agt.  Millard,  (29 
N.  Y.,  375) ;  Husted  agt.  Craig,  (36  N.  Y.,  223) ;  Harris  agt. 
liathhun,  (2  Keyes,  319)  ;  Jenkins  agt.  Wheeler,  (3  KcyeSj 
654). 

In  view  of  this  repeated  indorsement  it  will  not  be  deemed 
out  of  place  to  notice  more  fully  the  remarks  of  Comstock, 
J.,  in  Smith  agt.  Brady,  (17  N.  Y.,  187),  as  to  the  rights  of 
the  parties  to  a  building  contract,  he  says : 

"  The  owner  of  the  soil  is  always  in  possession.  The 
builder  has  a  right  to  enter  only  for  the  special  purpose  of 
performing  the  contract.  Each  material  as  it  is  placed  in 
the  work  becomes  annexed  to  the  soil,  and  thereby  the  prop- 
erty of  the  owner.  The  builder  would  have  no  right  to 
remove  the  brick,  or  stone,  or  lumber  after  annexation,  even 
if  the  employer  should  unjustifiably  refuse  to  allow  him  to 
proceed  with  the  work.  The  owner,  from  the  nature  and 
necessity  of  the  case  takes  the  benefit  of  part  performance, 
and  therefore,  by  merely  so  doing,  does  not  necessarily  waive 
anything  contained  in  the  contract.  To  impute  to  him  a 
voluntary  waiver  of  conditions  precedent  from  the  mere  use 
and  occupation  of  the  building  erected,  unattended  by  other 
circumstances,  is  unreasonable  and  illogical,  because  he  is  not 
in  a  situation  to  elect  whether  he  will  or  will  not  accept  the 
benefit  of  an  imperfect  performance.  To  be  enabled  to  stand 
upon  the  contract,  he  cannot  reasonably  be  required  to  tear 
down  and  destroy  the  edifice,  if  he  prefers  it  to  remain.  As 
the  erection  is  his  by  annexation  to  the  soil,  he  may  sufler  it 
to  stand,  and  there  is  no  rule  of  law  against  his  using  it  with- 
out prejudice  to  his  riglits. 


NEW  YORK  PRACTICE  REPORTS.  395 

Crane  agt.  Knnbel. 

«*«*«*  rp^g  |,^^  ^^^g  ^^^  adjudge  that  a  mere 
fiilent  occupation  of  the  building  by  the  owner  amounts  to  a 
waiver,  nor  does  it  deny  to  him  the  right  so  to  occupy  and 
Btill  insist  upon  the  contract.  The  question  of  waiver  of  the 
condition  precedent,  will  always  be  one  of  intention,  to  be 
arrived  at  from  all  the  circumstances,  including  the  occu- 
pancy. To  conclude,  there  is,  in  a  just  view  of  the  question, 
no  hardship  in  requiring  builders,  like  all  other  men,  to  per- 
form thtir  contracts  in  order  to  entitle  themselves  to  pay- 
ment, where  the  employer  has  agreed  to  pay  only  on  that 
condition.  It  is  true,  that  such  contract  embraces  a  variety 
of  particulars,  and  that  slight  omissions  and  inadvertancies 
may  sometimes  very  innocently  occur.  These  should  be  in- 
dulgently regarded,  and  they  will  be  so  regarded,  by  courts 
and  juries.  But  there  can  be  no  injustice  in  imputing  to  the 
contractor  a  knowledge  of  what  his  contract  requires,  nor  in 
holding  him  to  a  substantial  perfonnance. 

"*  *  *  If  he  fails  to  perform,  when  the  requirement  is 
plain,  and  when  he  can  perform,  if  he  will,  he  has  no  right 
to  call  upon  the  courts  to  make  a  new  contrgct  for  him  • 
nor  ought  he  to  complain  if  the  law  leaves  him  without 
remedy." 

According  to  the  well  settled  law  of  this  state,  therefore, 
the  fifth  payment  did  not  become  due  and  payable  under  the 
contract  in  the  case  at  bar,  until  the  trimmings  had  been  all 
done  and  the  doors  all  huqg  in  the  manner  required  by  the 
specification,  which  form  part  of  the  contract.  The  doing 
of  all  the  trimmings  and  hanging  of  all  the  doors  were  made, 
by  the  voluntary  act  of  the  contracting  parties,  a  condition 
precedent  to  the  payment  of  the  money.  Tlie  consideration 
for  the  payment  is  entire  and  undivisible  so  that  the  money 
payable  as  such  fifth  installment  is  neither  apportioned  by 
the  contract,  nor  capable  of  being  apportioned  by  a  court  or 
jury.  Plaintiff  rested  without  proving  performance  of  the 
work  which  would  have  entitled  Hoffman  to  such  fifth  pay- 
ment.    Consequently,   plaintiff's   order    was  not  shown   to 
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Iiave  become  due,  and  the  referee  erred  in  denying  defend- 
ant's motion  for  a  dismissal  of  the  complaint,  unless  the  evi- 
dence clearly  showed,  that  the  defendant  had  accepted  the 
work  actually  done  as  a  full  performance,  or  had  waived  a 
strict  performance  of  the  contract,  a  question,  which  I  shall 
notice  more  fully  hereafter. 

Again,  it  appears  without  contradiction  from  the  evidence 
of  the  entire  case,  that  Hoffman,  the  contractor,  in  the  early 
part  of  April,  18G8,  ceased  work,  before  the  fifth  payment 
became  due ;  that  on  the  10th  of  that  month,  the  defendant 
by  written  notice  insisted  upon  performance  of  the  balance 
of  the  work  then  unfinished ;  that  Hoffiiian  did  not  return 
to  finish  the  work,  and  that  the  defendant  was  compelled  to 
finish  it  himself;  that  at  the  time  of  Hofihian's  abandonment 
of  the  contract  there  were  no  doors  hung  on  the  basement 
and  first  or  parlor  floors  of  either  house,  and  that  a  consider- 
able part  of  the  trimmings  remained  undone.  It  is,  there- 
fore, not  a  case  of  imperfect  performance,  or  of  a  defect 
in  the  manner  of  performance,  but  a  clear  case  of  non-per- 
formance of»  the  contract,  and  consequently,  the  referee  erred 
in  finding,  as  matter  of  fact,  a  substantial  performance,  which 
entitled  Hoffman  to  the  payment  of  the  fifth  installment 
and,  as  matter  of  law,  that  plaintiff  is  entitled  to  judgment 
against  the  defendant,  and  the  judgment  must  be  reversed, 
unless  the  further  finding,  that  after  the  abandonment  of  the 
contract,  the  plaintiff  caused  the, order  to  be  presented  to 
the  defendant  for  payment,  who  waived  the  strict  perform- 
ance of  the  contract  by  Hoffman,  and  promised  and  agreed 
to  pay  the  amount  called  for  by  said  instrument,  to  the 
plaintiff,  is  not  only  supported  by  the  evidence,  but  sufficient 
in  law,  when  considered  with  the  other  real  and  undisputed 
facts  of  the  case,  to  sustain  it. 

The  evidence  upon  the  question  of  waiver  consists  of, 
1.  The  testimony  of  Edwin    Bradbrook,   a  witness  and 
employee  of  the  plaintiff,  who  testified,  that  on  or  about  the 
]Oth  day  of  April,  18GS,  he  presented  the  order  or  draft  to 
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the  defendant  for  payment,  and  that  defendant  at  that  time 
told  him  that  he,  defendant,  had  no  money,  but  that  he  ex- 
pected some  on  the  1st  or  2d  of  May,  and  that  he  would 
call  down  and  see  the  plaintiff  and  settle  with  him  ;  that 
during  said  conversation  defendant  did  not  say  anything 
about  Mr.  Hoffman  not  progressing  with  the  work. 

2.  The  testimony  of  Leroy  Clark,  a  witness  called  on  be- 
half of  the  plaintiff)  who  testified  as  follows :  I  remember  call- 
ing on  the  defendant  about  the  15th  day  of  April,  1868;  I 
presented  the  "  Exhibit  No.  1"  to  him  ;  it  was  the  same  as  it 
now  is,  with  the  exception  of  the  referee's  mark ;  I  asked 
him  if  he  could  pay  us  the  amount  of  it,  or  words  to  that 
effect ;  he  said  he  could  not  pay  it  then — the  work  was  not 
done,  the  doors  were  not  hung,  that  Mr.  Hoffman  had  dis- 
appointed him ;  he  said  he  could  not  pay  it  then  as  he  had 
not  the  money  ;  he  would  pay  it  the  next  week  ;  he  would 
give  Mr.  Crane  a  check  for  it ;  he  said  the  parlor  doors  were 
not  hung ,  I  went  into  the  building  at  the  time  and  saw  the 
parlor  doors  standing  in  the  room  ;  I  went  through  the 
houses  ;  he  spoke  of  nothing  but  the  doors  being  unhung  and 
incomplete ;  and 

3.  The  further  testimony  of  the  witness  Edwin  Bradbrook, 
to  the  effect,  that  he  saw  the  defendant  again  on  the  9th  of 
May  following,  and  that  defendant  at  that  interview  stated 
that  the  contract  was  not  yet  fulfilled,  that  Hoffman  had 
abandoned  his  contract,  and  had  put  him,  the  defendant,  to 
extra  expenses. 

Assuming  this  testimony  to  be  true,  it  falls  very  muqh 
short  of  establishing  a  waiver,  within  the  rule  laid  down  in 
Smith  agt.  Brady  (17  N.  Y.,  189  ;  see  also  Catlin  agt. 
Tobias,  26  N.  Y.,  217).  According  to  it,  the  first  interview 
took  place  on  or  about  the  date  of  defendant's  written  notice 
to  Hoffman,  wherein  defendant  insisted  upon  full  perform- 
ance, at  a  time,  therefore,  when  defendant  had  a  right  to 
expect  that  Hoffman  would  come  and  complete  his  contract, 
and  defendant's  promise  then  made  must  be  deemed  to  have 
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been  made  with  reference  to  such  expectation.  The  con- 
versation with  Leroy  Clark,  took  place  about  five  days  later. 
There  is  no  evidence  that  by  that  time  defendant  had  be- 
come aware  that  Hoflfman  had  really  abandoned  his  contract, 
and  his  naked  promise,  made  under  such  circumstances,  to 
send  a  check  in  the  course  of  a  week,  coupled  with  the 
remark,  that  the  doors  were  not  yet  hung,  cannot  be  twisted 
into  a  waiver  of  performance  by  Hoftinan. 

At  the  second  interview  which  occurred  between  the 
witness  Bradbrook  and  defendant,  on  the  9th  of  May  follow- 
ing, the  defendant  distinctly  fell  back  upon  his  legal  rights 
under  the  contract. 

This 'testimony  is  not  only  insufficient  in  itself  to  establish 
inferentially  a  case  of  waiver,  but  it  is  flatly  contradicted 
by  that  of  the  defendant,  who  positively  denied  having  made 
any  such  promise  as  testified  to  by  the  witnesses  named,  and 
in  terms  equally  positive,  testified  that  he  told  both  said 
witnesses  that  he  would  not  pay,  because  the  work  had  not 
been  finished. 

The  question  of  waiver  in  this  case  not  being  a  question 
of  law,  but  of  fact  and  intention  between  the  contracting 
parties,  namely,  Hoflman  and  defendant,  to  be  determined 
upon  all  the  circumstances  of  the  case  ;  and  the  evidence 
being  wholly  insufficient  to  establish  such  fact,  the  referee 
clearly  erred  to  find  that  such  waiver  had  taken  place. 

For  the  foregoing  reasons,  the  judgment  must  be  reversed,' 
the  order  of  reference  vacated  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Barbour,   Ch.  J".,  and  Sedgwick,  J".,  concurred. 
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N.  Y.  SUPERIOR  COURT. 

James  Pendril,   by  his  guardian,  «fec.,  appellant,  agt.  The 
Second  Avenue  Railroad  Company,  respondent. 

Two  boys,  one  twelve  and  the  other  five  years  of  age — the  eldest  leading  the 
youngest  by  the  baud,  undertook  to  cross  the  Second  Avenue,  from  west  to  east, 
Dear  28th  Street  in  the  city  of  New  York,  about  noon  in  the  day ;  a  Second 
Avenue  street-car  was  approaching  them,  and  about  ninety  or  a  hundred  fee 
aoath  of  them,  upon  an  up  grade,  when  they  reached  the  westerly  rail  of  the 
railroad  ;  and  after  the.  eldest  boy  had  cleared  the  easterly  track  aud  the  hordes, 
the  off  horse  struck  the  youngest  boy — who  was  a  little  behind,  knocked  him 
down  and  the  forward  wheel  of  the  car  ran  over  him  and  severed  his  right  arm 
near  the  shoulder. 

On  the  trial  the  testimony  showed  that  the  car  in  which  was  but  a  few  passengers, 
was  driven  with  great  rapidity — so  mnch  so  that  the  witness  would  be  unable 
to  get  on  or  off  it ;  that  the  driver  stood  on  the  front  platform  leaning  his  shoulders 
against  the  car,  with  loose  reins  which  he  was  swinging  up  and  down  upon  the 
horses  to  urge  them  to  greater  speed  ;  that  with  proper  driving  and  care  the  car 
could  have  been  stopped  within  sixteen  to  twenty-two  feet,  and  the  collisioa 
avoided  : 

Htld,  that  the  judgment  dismissing  the  complaint,  and  the  order  denying  a  new 
trial  upon  the  judges'  minutes,  appealed  from,  be  set  aside,  aud  a  new  trial 
ordered. 

Argued  General  Term,  January,  1872. 

Decided  May  30,  1872. 

Before  Curtis,  P.  J.,  McCunn  and  Sedgwick,  JJ. 

This  action  comes  before  the  court  on  ail  appeal  by  the 
plaintiff,  from  a  judgment  entered  upon  an  order  dismissing  the 
complaint,  and  also  from  an  order  denying  plaintiff's  motion 
for  a  new  trial.  The  plaintiff  sues  to  recover  damages  for 
alleged  negligence  on  the  part  of  the  defendants  in  driving 
one  of  their  cars  over  him,  and  cutting  off  his  right  arm. 
Tiie  defendants  denying  negligence  on  their  part,  and  set  up 
that  the  injuries  were  occasioned  by  the  negligence  of  the 
plaintifl'.     It  appeared  on  the  trial,  that  the  plaintiff,  a  boy 
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of  five  years  of  age,  with  a  large  boy  about  twelve,  who  held 
him  by  the  hand,  attempted  to  cross  the  Second  Avenue,  at 
the  upper  28th,  street  crossing.  The  boys  passed  over 
defendants'  westerly  track,  and  had  passed  so  far  upon  their 
easterly  track,  that  the  large  boy  was  clear  of  the  horses  of 
defendants'  car,  which  was  being  driven  up  the  avenue,  but 
the  small  boy,  the  plaintiff,  was  thrown  down  by  the  off 
horse,  and  run  over  by  the  car-wheel,  and  was  lying  when 
the  car  was  stopped,  between  the  wheel  on  the  easterly  rail 
of  the  track,  with  his  arm  so  nearly  severed  at  the  shoulder, 
that  it  had  to  be  amputated. 

The  evidence  shows,  that  the  boys  were  on  the  westerly 
track  and  crossing  over  towards  the  easterly  track  upon  the 
crossing  when  the  car  was  about  ninety  ot  a  hundred  feet 
from  them.  That  the  car  was  driven  "  very  rapidly,"  the 
horses  were  on  a  "  fast  gait."  The  witness  was  not  positive 
whether  they  were  running  or  trotting.  It  appears  that  the 
rate  of  speed  was  such,  that  it  was  unsafe  for  the  witness  to 
get  on  or  off  at  the  time.  The  grade  was  ascending  up 
which  the  car  was  coming,  with  very  few  passengers  in  it. 
The  driver  was  on  the  front  platform,  standing  with  his 
back  against  the  front  of  the  car  or  window.  The  reins 
were  slack,  and  he  held  them  in  both  hands,  shaking  them. 

It  was  about  noon,  a  clear  day,  and  the  plaintiff  con- 
spicuously dressed.  The  pole  of  the  car  was  ten  feet  in 
length,  and  the  car  twenty-two  feet,  making  thirty-two  feet 
in  length,  and  from  the  testimony,  considering  the  grade  and 
the  load,  could  have  been  stopped  in  from  sixteen  to  twenty- 
two  feet. 

Albert  Matthews,  for  appellant. 

First.  Although  there  has  been  some  apparent  wavering 
among  our  different  courts  upon  the  rule  of  law  applicable 
to  the  question  of  "  negligence"  in  this  class  of  cases,  it  may 
now  be  deemed  finally  settled,  by  the  court  of  appeals  :  that 
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where  the  conclusion  of  negligence  on  the  part  of  either 
plaintiff  or  defendant,  is  a  fact  to  be  drawn  trom  a  variety 
of  facts  and  circumstances,  neither  of  which  is  in  itself  clear 
and  decisive,  it  is  always  "  a  question  of  fact  exclusively 
within  the  province  of  the  jury;"  and  that  it  is  a  matter  of 
right  to  have  the  issue  of  "  negligence"  submitted  to  the 
jury,  when  it  depends  on  "  inferences  to  be  derived  from  a 
variety  of  circumstances  in  regard  to  which  there  is  room  for 
a  fair  difference  of  opinion  between  intelligent  and  upright 
men"  {Ireland  agt.  0.  H.  &  S.  Flank  R.  Co.,  13  N.  Y., 
533  ;  McGraih  agt.  Hudson  R.  R.R.  Co.,  32  Barl.,  147  ; 
Keller  agt.  N.  Y.  Central  R.R.  Co.,  24  How.,  177;  Creed 
agt.  Hartmann,  29  N.  Y.,  592 ;  Mulhado  agt.  Brooklyn 
Citij  R.R.  Co.,  30  N.  Y.,  373 ;  Ernst  agt.  Hudson  R.  R.R. 
Co.,  35  N.  Y.,  38  to  40,  and  46  c^  47;  Malotj  agt.  N.  Y. 
Central  R.R.  Co.,  8  Barh.,  184) 

Ist.  "  Negligence"  in  general  is  a  question  ordinarily  to  be 
submitted  to  the  jury  as  matter  of  fact  {see  points  of  counsel, 
3  Rohts.,  27 ;  Phillips  agt.  Renns.  and  Saratoga  RR.  Co., 
57  Barl).,,6U). 

Second.  The  defendants  were  clearly  shown  to  be  in  the 
wrong,  by  reason  of  rapid  and  reckless  driving.  •  Now, 
whether  the  plaintiff  was  also  in  the  wrong,  by  attemping 
to  cross  the  track  as  he  did,  and  miscalculated  the.  time  re- 
quired for  the  car  to  reach  him,  was  a  question  of  fact  for 
the  jury  {Hogan  agt.  Eighth  Avenue  R.R.  Co.,  15  N.  Y.,  383; 
Ment3  agt.  Second  Av.  R.R.  Co.,  2  RoU.,  356  ;  Afd.  Ct.  of 
Appeals,  1869,  Alb.  Law  Jour.,  Feb.  5th,  1870.) 

15^.  On  a  motion  for  nonsuit,  all  facts  and  circumstances  and 
inferences  of  fact,  are  to  be  taken  most  strongly  in  favor  of 
the  plaintiff  {Ernst  agt.  Hudson  R.  R.R.  Co.,  35  N.  Y,  25). 

2d.  From  the  point  where  the  boy  stood,  near  the  westerly 
or  down  track,  when  he  started  to  cross  the  tracks,  a  line 
from  his  eye  to  the  car,  intersecting  with  the  line  of  the 
easterly  or  up  track  of  the  railway,  formed  an  angle  so  acute, 
at  the  place  where  the  car  then  was  (while  the  boy  was 
Vol.  XTJTI.  26 


402  NEW  YOrJv  PRACTICE  REPORTS. 

'         ■  V- — « 

Pendril  agt.  Second  Ave.  R.li.  Co. 

thus  atteinptiijg  to  cross  the  tracks),  that  a  highly  experienced 
adult  might  well  have  miscalculated,  both  as  to  the  distance 
and  as  to  the  excessive  speed  of  the  horses  approaching  him. 

3d.  Although,  by  unusual  precaution  and  watchfulness  on 
iue  puiL  oi  tue  piaiiiLiii,  tne  consequences  ot  defendants' 
wrong  might  have  been  avoided,  yet  if  the  plaintiff  waa 
guilty  of  no  culpable  negligem-e,  the  mere  fact  that  he  might 
have  been  "  more  vigilant,"  will  not  exculpate  the  defend- 
ants {Fero  agt.  Buff,  and  S.  Line  Ji.R.  Co.,  22  N.  T.,  215  ; 
Ernst  agt.  Hudson  R.  R.R.  Co.,  35  N.   Y.,  26). 

4:th.  The  plaintiff  had  as  good  right  to  use  the  highway  as 
the  defendants,  and  he  was  in  a  place  of  safety  at  the  time 
of  the  injury,  except  as  that  place  was  made  dangerous  by 
the  unlawful  act  of  the  defendants  in  running  their  cars  at 
an  unlawful  and  dangerous  rate  of  speed  (Ernst  agt.  Hudson 
R.  R.R.  Co.,  35  N.  Y.,  26  ;  Baxter  agt.  Second  Avenue  R.R. 
Co.,  Rob.,  516). 

5tli.  The  defendants  being  themselves  wrongdoers,  the  plain- 
tiff was  under  no  obligation  to  them  to  be  cautious  or  circum- 
spect. He  was  only  disabled  from  holding  them  responsible 
n  case  he  was  deficient  in  ordinary  prudence  [ToJiawanda 
R.R.  Co.  agt.  Munger,  5  Denio,  266). 

6th.  The  plaintiff  is  not  barred  from  a  recovery  even  if  he 
were  himself  guilty  of  "  slight  neglect"  or  absence  of  extreme 
caution.  He  was  only  called  on  to  exercise  ordinary  care 
and  caution  under  the  circumstances  [McGrath  agt.  Hudson 
R.  R.R.  Co.,  32  Barb.,  144). 

Third.  The  circumstances  that  the  plaintiff  was  a  young 
chdd,  did  not  necessitate  greater  diligence  or  caution  on  his 
part  than  if  he  had  been  an  adult.  But  this  very  circum- 
stance of  his  extreme  youth,  coupled  with  the  fact  that  the 
tiefendants  were  driving  a  dangerous  and  powerful  machine 
through  a  public  highway,  obligated  them  to  use  extra  care 
and  caution  to  avoid  inflicting  injury  upon  persons  crossing 
that  public  highway  in  the  ordinary  course  of  their  business 
{Sheridan  agt.  Brooklyn  &  Newtown  R.R.  Co.,  36  N.  Y.  42  ; 
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Cooh  agt.  N.  Y.   Cent.  ll.R.  Co.,  3  Keijes,  479  ;  Lynch  agt. 
Smith,  104  Mass.  Hep.,  52). 

1st.  Indeed  what  might  be  deemed  "  negligence,"  in  a  person 
of  mature  years,  might  not  be  regarded  as  "  negligence"  in 
so  young  a  boy  {CMara  agt.  Hudson  B.  B.B.  Co.,  38  N.  Y., 
445). 

2c?.  There  is  no  legal  principle  which  imputes  to  an  infant 
"  negligence"  of  his  parents  ;  when  the  infant  himself  is  free 
from  "  negligence,"  and  if  he  were  an  adult  he  would  not  b^ 
affected  by  such  "  negligence"  [Lannen  agt.  Albany  Gas 
Light  Co.,  46  Barh.,  270-1). 

Zd.  Indeed,  it  is  now  held  in  our  highest  court,  that  aa 
fnfant  can  maintain  an  action  for  an  injury  resulting  from  the 
"  negligence"  of  another,  save  only  when  he  has  himself 
omitted  such  care,  as  might  be  reasonably  expected  from  one 
of  his  capacity  {Mangum  agt.  Brooklt/n  C.  B.B.  Co.,  38  N. 
T.,  455). 

4th.  This  plaintiff  was  under  sufficient  protection  and  care 
to  save  him  from  voluntary  exposure  to  damage,  if  he  had 
been  disposed  to  precipitate  himself  into  it.  In  point  of 
fact,  he  acted  with  all  the  ordinary  care  of  a  sagacious 
adult. 

5th.  There  was,  however,  no  obligation  on  the  part  of  the 
parents  of  the  plaintiff  to  provide  a  protector  to  prevent  in- 
jury to  him  from  the  defendants'  wrongful  acts  {Sheridan 
agt.  Brooklyn  &  N.  B.B.  Co.,  36  K  Y.,  43). 

Fourth,  All  the  circumstances  of  this  case  should  have 
been  submitted  to  the  jury,  so  that  they  might  have 
determined  how  far  such  circumstances  tended  to  establish 
the  assumed  fact  of  "  negligence"  on  the  part  of  the  plain- 
tiff {Ginnon  agt.  Har.  B.B.  Co.,  3  Bobts.,  30  ;  Baxter  agt. 
2d  Avenue  B.B.  Co.,  3  Bobts.,  615). 

1st.  The  speed  at  which  the  car  was  running,  the  facility 
with  which  the  defendants'  driver  might  by  ordinary  care 
have  obviated  the  danger  of  injury  to  the  plaintiff  by  reason 
of  the  conspicuous  dress  of  the  latter,  the  circumstance  that 
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the  boys  were  crossing  in  front  ot  him,  the  brightness  of 
the  hght  of  the  day,  were  all  circumstances  tending  to  show 
gross  negligence  on  the  part  of  the  defendant. 

2d.  The  distance  of  the  car  from  the  boys  when  they  had 
reached  the  middle  of  the  street,  the  probability  that  the 
defendants'  driver  would  see  the  two  boj^s  and  refrain  from 
attempting  to  kill  them,  the  freedom  of  the  street  from  any 
other  interrupting  obstacles,  the  age  and  activity  of  the  two 
boys,  and  the  escape  of  the  one,  were  also  all  circumstances 
bearing  upon  the  questions  of  fact,  (whether  plaintiff  himself 
was  exercisini?  "that  deu;ree  of  care  which  mii^^ht  be  ex- 
'pected"  from  a  person  in  plaintiff"'s  situation,  and  whether 
there  was  an  absence  of  culpable  negligence  on  his  part), 
which  should  h^ve  been  submitted  to  the  jury. 

Qd.  If  it  be  claimed  that  any  inference  of  "  negligence"  is 
to  be  drawn  from  the  fact  of  allowing  the  plaintiff  to  be  in 
the  street  on  this  bright  clear  day,  at  noon,  with  no  other 
companion  than  the  elder  boy,  then  this,  too,  was  purely  a 
question  of  fact  for  the  jury  to  determine  (Dretv  agt.  Sixth 
Avenue  ll.n.  Co.,  26  N.  Y.,  52;  Jettcr  agt.  N.  Y.  d; 
Harlem  R.R.  Co.,  2  Keyes,  159  ;  Mangam  agt.  Brooldyn 
R.R.   Co.,  3S  N.  Y.,  455). 

Fifth.  The  nonsuit  should  be  set  aside,  and  a  new  trial 
ordered. 

John  Slosson,  for  resj^ondent. 

First.  The  nonsuit  was  properly  granted,  as  there  was 
no  evidence  to  sustain  a  verdict  against  the  defendants. 

There  was  no  evidence  of  any  negligence  on  the  part  of 
the  defendants ;  on  the  contrary,  the  evidence  tends  to  show 
that  the  driver  of  the  car  used  great  diligence  to  prevent  the 
accident. 

The  only  witness  of  the  particulars  of  the  accident,  was 
Wilham  E.  Arnold,  who,  when  it  occurred,  was  sitting  under 
a  cart  on  the  west  side  of  Second   Avenue,  opposite  the 
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second  hQUse,  below  Twenty-eighth  street.^  He  was  engaged 
in  painting  the  cart,  with  his  head  bent,  and  his  story  is  ex- 
tremely vagufe. 

The  car  was  going  up  the  avenue  on  the  easterly  track, 
and,  according  to  the  witness,  when  it  was  opposite  to  him 
he  saw  the  plaintiff,  a  little  boy,  holding  the  hand  of  a  larger 
boy,  crossing  the  avenue  from  west  to  east  on  the  upper 
crossing  of  Twenty-eighth  street,  and  they  "  seemed"  to  him 
then  to  have  reached  the  easterly  rail  of  the  westerly  track. 
Whether  the  boys  were  running  or  walking  he  could  not 
tell.  What  they  did  after  that  he  does  not  tell,  except  that 
the  plaintiff  when  struck  w^as  "  standing." ;  He  at  this  time 
was:  looking  under  the  car,  and  could  see  the  legs  of  the  boy 
only;  What  he  says  about  the  car  is  equally  vague.  He 
says  it  was  going  faster  than  .usual  (but  that  is  always  the- 
story  in  horse-railroad  accident,  cases,  and  means,  if  any-- 
thing,  that  it  was  going  five  or  six  miles  an  hour) ;  that 
when  opposite  to  him  the  driver  was  "  standing  very  care- 
lessly in  front  of  the  car.  He  had  the  lines  "  in  both  hands 
shaking  them."  After  the  car  passed  him  he,  of  course,  lost 
sight  of  the  driver,  and  says,  "  I  do  not  know  how  soon  he 
attempted  to  hold  up  his  horses,  nor  what  position  his  hands 
was  in  with  regard  to  the  brake,  nor  wii,at  position  he  was^ 
in  with  reference  to  the  lines."  Again  he  says,  "  I  do  not 
know  what  he  (the  driver)  did  after  he  passed  me." 

The  boy  was  picked  up  between  the  wlieels— ^that  is,  be- 
tween the  front  and  rear  wheels  on  tiie  easterly  rail  of  the 
easterly  track,  the  car  having  come  to  a  stand-still. 

This  is  all  the  evidence  in  the  case,  bearing  on  the  ques- 
tion of  the  defendants'  negligence  when  tlie  plaintiff'  rested,- 
and  from  it,  this  conclusion  inevitably  follows : 

Assuming  that  the  driver  saw  the  boys,  when  he  was  op- 
posite where  the  witness  Arnold  was,  they  were  still  on  the 
westerly  track,  in  a  place  of  safety. 

1st.  He  had  a  riglit  to  assume  that  they  would  not  attempt 
to  run  in  front  of  his  rapidly  advancing  horses,  and  to  .act  on 
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that  presumption  {Newson  agt.  N.   Y.  Central  B.R.  Co.,  29 
N.   Y.,  3S3). 

When  he  saw  they  were  actually  going  to  do  it,  his  horses 
had  approached  them  very  nearly,  for  it  is  obvious  that  the 
distance  was  very  rapidly  diminishing  every  moment.  He 
may  have  supposed,  and  probably  did,  as  he  had  a  right  to, 
that  after  leaving  the  westerly  track,  they  would  stop  until 
the  car  had  passed,  but  it  is  perfectly  clear  that  the  moment 
he  became  convinced  that  they  were  about  to  attempt  to 
cross  him  in  front,  he  used  every  exertion  to  stop  the  car,  for 
the  boy  was  picked  up  about  half  the  length  of  the  car,  be- 
tween the  fore  and  hind  wheels,  a  distance  of  twenty- one 
feet  from  the  extremity  of  the  pole,  and  after  the  car  had 
come  to  a  stand-still ;  this  according  to  Stephenson,  was 
^'  good  working"  of  the  brakes.  And  it  shows  that  from  the 
moment  the  driver  saw  that  the  boys  were  about  to  perform 
this  hazardous  feat,  he  used  every  possible  exertion  to  prevent 
an  accident,^nd  so  far  succeeded  that  an  instant  more  of  time 
would  have  saved  the  boy,  for  he  was  evidently  knocked  down 
by  the  easterly  horse.  At  all  events,  the  evidence  is,  that  it 
was  the  easterly  wheel  which  passed  over  him,  he  had  there- 
fore, cleared  the  horse  nearest  to  him,  and  was  knocked  down 
by  the  other  horse. 

It  will  be  observed  that,  this  is  not  the  case  of  a  car  running 
over  a  person  lying  before  it  disabled  on  the  rails,  but  of  a 
colhsion  with  a  person  in  the  street,  having  full  power  of 
locomotion,  who  an  instant  before  was  in  a  place  of  safety, 
which  the  driver  had  a  right  to  assume  he  would  not  quit, 
and  to  govern  his  own  conduct  accordingly,  but  which  he 
voluntarily  and  without  necessity  did  quit,  to  cross  a  space 
of  about  five  feet  in  front  of  the  driver's  horses,  when  they 
were  so  near  that  the  experiment  may  be  said  to  have  been 
one  of  life  and  death. 

Under  such  circumstances,  a  verdict,  finding  negligence 
on  the  part  of  these  defendants,  could  never  have  been  sus- 
tained. 


NEW  YORK  PRACTICE  REPORTS.     407 

Pendril  agt.  Second  Ave.  R.R.  Co. 

Second.  The  plaintiff's  negligence  is  self-evident.  He  at- 
tempted to  run  in  front  of  the  horses,  which  when  he  left  the 
westerly  track,  were  at  but  a  short  distance  from  him,  and 
advancing  with  rapidity.  He  left  a  place  of  safety  when 
there  was  no  occasion  for  his  doing  so ;  and  when  he  reached 
the  easterly  track,  the  horses  must  have  been  almost  up  to 
him  )  but  instead  of  stopping  to  let  them  pass,  he  rushed  in 
front  of  them,  and  so  near  were  they  to  him,  when  he  touched 
the  easterly  track,  that  he  was  actually  knocked  down  by 
the  further  horse,  showing  beyond  peradventure,  that  he  at- 
tempted the  fearful  experiment,  when  the  horses  were  almost 
upon  him.  The  plaintiff  cannot  plead  that  he  did  not  see 
the  car.  There  was  no  obstruction  to  the  visions  as  Arnold 
swears.  If  he  did  not  look,  that  was  of  itself  such  negli- 
gence as  precludes  a  recovery,  and  the  law  will  presume  that 
he  did  not  look,  if  the  evidence  does  not  show,  that  the  vision 
was  obstructed  by  other  objects,  so  that  he  could  not  have 
seen  an  approaching  car,  and  there  is  no  such  evidence  in  this 
case.  This  rule  is  settled  beyond  all  dispute  in  Wilcox 
Admx.  agt.  Borne,  <S;c.,  B.R.  Co.,  (39  K  Y.,  35S)  j  Ernst  agt. 
H.  B.  B.B.  Co.,  (39  N.  Y.,  61),  approved  in  Havens  agt.  Erie 
Bw.  Co.,  (41  N.  Y.,  296),  and  to  same  effect,  Ilarty  agt. 
Central  B.B.  of  N.  J.,  (42  N.  Y,  46S),  as  well  as  in  other 
cases. 

If  he  did  look  and  saw  the  car,  which  he  could  not  help 
doing,  if  he  had  looked,  then  his  conduct  was  not  only  neg- 
ligent, but  madness  itself,  and  deprives  plaintiff  of  all  right 
of  action  {Ernst  agt.  Hudson  B.  B.B.  Co.,  35  N.  Y,  9). 

If  he  had  stopped  as  he  should  have  doi\e,  and  the  driver 
had  a  right  to  assume  he  would  do,  before  he  reached,  or 
even,  at  the  westerly  rail  of  the  easterly  track,  he  would  have 
been  safe.  At  that  moment  the  horses  were  so  near  him, 
that  he  could  only  clear  one  of  them,  yet  he  made  the  ex- 
periment. 

Even  if  negligence  on  the  part  of  the  driver  bad  been 
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proved,  that  act  of  plaintiff's  under  all  the  decisions  precludes 
a  recovery.  r 

The  fact,  that  the  plaintiff  was  a  child  makes  no  difference 
in  the  application  of  the  rule.  This  is  well  settled  (See  Court; 
of  Appeals  decision  in  Honigsberger  agt.  Second  Ave.  B.IL 
Co.,  31  How.,  ;  Burke  agt.  Broadway  dt  Seventh  Ave,, 
B.It.  Co.,  49  Barh.,  527). 

Third.  Under  this  evidence  a  nonsuit  was  inevitable,  the 
motion  to  set  it  aside  should  be  denied  with  costs.  : 

By  the  court,  Curtis,  J. — The  appellants  claimea  upon 
tiie  argument,  that  it  was  a  matter  of  right  to  have  the  issue 
of  neghgenee  submitted  to  the  jury,  where  it  depends  on 
"inferences  to  be  derived  from  a  variety  of  circumstancesy 
in  regard  to  which  there  is  room  for  a  fair  difference  of 
opinion  between  intelligent  and  upright  men."  That  ali 
the  circumstances  of  this  case  should  have  been  submitted  t<> 
the  jury,  so  that  they  might  have  determined  how  far  such; 
circumstances  tended  to  establish  the  assumed  fact  of  neg-> 
ligence  on  the  part  of  the  plaintiff  and  that  plaintiff's  ex-, 
treme  youth  obligated  defendants  to  use  extra  care  and 
caution  to  avoid  inflicting  injury. 

On  the  part  of  the  respondents  it  was  claimed,  that  there 
was  no  negligence  on  the  part  of  the  defendants,  but  on  the 
contrary,  that  the  evidence  tended  to  show  that  the  driver 
of  the  car  used  great  diligence  to  prevent  the  accident,  and 
that  the  negligence  of  the  plaintiff  is  self-evident. 

The  question  arises,  whether  this  is  a  case  that  should  have 
been  left  to  the  jury.  It  is  undoubtedly  true,  that  when  the 
negligence  of  the  plaintiff  is  clearly  shown,  there  may  be 
occasions,  when  it  becomes  the  duty  of  the  judge  to  dismiss 
the  complaint.  But  it  does  not  appear  that  this  is  a  case 
of  that  character.  The  evidence  shows,  that  the  car  was 
being  driven  at  an  unusual  and  rapid  rate  of  speed,  up  an 
ascending  grade,  that  the  driver  was  leaning  back  on  the 
front  platform,  shaking  his  loose   reins.     It  was  noon,   his 


NEW  YORK  PRACTICE  REPORTS.  409 


Pen.lriJ  agi.  Second  Ave.  li.R.  Co. 


view  was  unobstructed,  and  when  he  stopped  the  car,  the 
front  wheel  had  passed  over  the  plaintiff.  As  the  plaintiff 
approached  the  track  passing  over  the  westerly  track  first, 
the  car  was  ninety  or  one  hundred  feet  off.  It  could  have 
been  stopped  in  from  sixteen  to  twenty-two  feet.  A  careful 
driver,  with,  proper  control  of  reins  and  brakes,  could  have 
avoided  the  collision.  With  reins  held  taut,  the  di'iver  could 
ha,ve  siieered  the  horsps  off  the  track  and  prevented  the 
feyuocking  down,  by  the  off  horse,  of  the  plaintiff  as  he  passed 
over  the  easterly  rail  of  the  track.  A  proper  control  and  use 
of  the  brake  could,  have  certainly  stopped  the  car  a  fraction 
of  a  second  sooner,  which  would  have  prevented  the  wheel 
passing  over  the  plaintiff.  It  looks  as  if  the  driver  did  not 
get  himself  in  a  position  to  stop  the  car  until  the  horse  was 
ujpon  the  plaintiff,  and  then  it  was  too  late  to  arrest  its 
motion  by  some  five  or  six  feet,  so  as  to  save  plaintiff  from 
the  wheel.  An  adult  might  be  deceived  in  the  rate  of  ap- 
proach arid  speed  of  a  street-car  driven  unusually  rapid, 
and  least  of  all  at  such  a  time,  should  the  driver  be  as  the 
witness  testifies,  "  carelessly  in  front  of  the  car,  the  lines  in 
both  hands  shaking  them."  Apparently  urging  his  horses 
to  a  still  higher  rate  of  speed. 

His  duty  was  to  have  the  reins  and  brake  in  his  control, 
a^d  to  drive  in  a  careful  and  usual  manner.  It  is  im- 
possible to  conceive  that  a  man,  put  in  so  responsible  a 
position  by  the  defendants,  would  wantonly  drive  over  a 
child,  but  it  looks  very  much  as  though  he  was  driving  in 
an  inconsiderate  and  negligent  manner.  The  negligence,  if 
any,  of  the  plaintiff' crossing  the  avenue,  led  by  the  hand  of 
another  child  of  maturer  years,  under  these  circumstances 
is  not  so  apparent  as  the  respondents  claim.  On  the  con- 
trary it  seems  difficult  to  see  wherein  it  consists.  An  adult 
acting  with  reasonable  prudence,  might  be  deceived  by  un- 
usual and  careless  driving  and  run  over  in  consequence  of  it. 

It  would  be  a  retrograde  movement  in  civilization,  to 
establish  a  rule,  that  those  who  obtain  the  privilege  of  run- 
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uing  horse-cars  on  railways  through  the  streets  of  a  crowded 
city,  can  run  them  without  some  observance  of  care  and 
protection  towards  those  whom  old  age,  infirmity  or  tender 
years,  commend  to  universal  consideration  and  care. 

The  theory  that  the  cars  in  such  a  case  would  be  a  longer 
time  in  making  their  trips  and  that  children  should  be  kept 
in  the  house,  or  under  the  care  of  some  suitable  protector 
when  they  go  in  the  streets,  has  no  controlling  force.  The 
idea  of  feudality,  that  the  footman  must  keep  out  of  the 
way  of  the  horseman,  has  given  place  in  the  most  enlightened 
and  civilized  cities  of  the  world  to  a  careful  and  practical 
consideration  for  the  pedestrian,  increasing  in  proportion  to 
personal  incapacity.  The  concession  of  privileges  to  increase 
the  means  of  communication  throu2:h  the  streets  of  a  citv,  does 
not,  even  by  implication,  waive  any  privilege  of  personal 
safety  to  the  citizen  and  his  household.  Their  rights  and 
welfare  are  not  relinquished  to  favor  any  increase  of  speed. 

The  child  has  its  rights.  One  is  to  be  educated  by  the 
state,  which  provides  instruction  at  certain  hours  of  the  day. 
The  streets  and  avenues  traversed  by  horse-railways  are 
thronged  and  crossed  necessarily  by  many  tens  of  thousands 
of  children  on  their  way  to,  or  from  places  of  instruction, 
profiting  by  this  public  provision  and  invitation  extended  to 
them.  To  have  an  adult  custodian  with  any  considerable 
number  of  them  would  be  impossible.  To  keep  them  home 
would  conflict  with  the  best  interests,  and  the  established 
system  of  the  state,  and  be  a  denial  of  the  rights  of  the  child. 

Judge  Mason,  in  Mangam  agt.  Brooklyn  li.R.  Co.,  (38  N. 
y.,  461),  defending  the  rights  of  children  of  tender  years, 
says  :  "  They  are  not  beyond  the  pale  of  the  law  when  in 
the  streets  ;  common  humanity  is  alive  to  their  protection, 
and  the  law  both  in  reason  and  justice,  and  out  of  compassion 
to  their  weakness  and  inability  to  protect  themselves,  should 
throw  a  broader  shield  of  protection  around  them,  against  in- 
juries from  the  careless  conduct  of  the  strong,  than  it  affords 
to  an  adult,  who  is  capable  of  self  defense  and  protection." 
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Judge  Grover,  in  the  same  case  considers  "  that  a  some 
what  different  rule  in  determining  the  care  to  be  exercised., 
is  to  be  applied  to  infants  than  is  applicable  to  adults,  when 
the  inquiry  is,  whether  their  negligence  has  contributed  to  an 
injury  received."  In  the  case  of  G'Mara  agt.  The  Hudson 
H.  R.R.  Co.,  (38  N.  Y.,  449),  the  same  views  are  sustained, 
and  Chief  Judge  Hunt  affirms' that  the  young  "cannot  be 
required  to  exercise  as  great  foresight  and  vigilance  as  those 
of  maturei  years.  This  an  engineer  is  bound  to  know,  and 
if  the  child  is  in  his  view,  to  act  accordingly." 

These  observations  apply  with  great  force  to  the  case 
under  consideration.  There  is  not  shown  in  it  that  negligence 
on  the  part  of  the  plaintiff,  that  sustains  a  departure  from 
the  general  rule,  that  the  question  of  the  contributory  neg- 
ligence of  the  party  injured,  should  be  left  with  the  jury.  It 
may  be  regarded  as  now  in  accordance  with  the  uniform 
tenor  of  the  recent  English  cases,  and  those  in  our  courts, 
that  the  general  question  of  negligence  of  the  defendants,  and 
the  contributory  negligence  of  the  plaintiff,  are  exclusively 
within  the  province  of  the  jury  {Lwit  agt.  Railivay  Co.,  1 
Law  Rep.,  Q.  JB.,  277  ;  Beehee  agt.  Railwatj  Co.,  1 8  Com.  B. 
N.  S.j  584 ;  Shipley  agt.  Railway  Co.,  1  Law  Rep.  Ex,,  21  j 
Stubley  agt.  Railway  Co.,  1  Law  Rep.,  13;  J{oga7i  agt.  EigJith 
Ave.  R.R.  Co.,  15  N.  Y.,  383 ;  Ernst  agt.  Hudson  R.  R.R. 
Co.,  35  N.  r.,  38;  McGrath  agt.  Hudson  R.  R.R.  Co.,  32 
Barb.,  147  ;  Malloy  agt.  N.  Y.  Central  R.R.  Co.,  5S  Barb., 
184 ;  Mulhado  agt.  UrooJdyn  City  R.R.  Co.,  30  N.  Y,  373 ; 
Brown  agt.  K  Y.  Central  R.R.  Co.,  34  N.  Y,  404;  Creed 
agt.  Hartman,  29  N.  Y.,  592;  KelUr  agt.  Hartman,  24 
How.,  177  ;  Mentz  agt.  Second  Av.  R.R.  Co.,  2  Rohts.,  357  ; 
and  affirmed  in  court  of  appeals,  Alb.  Law  Jour.,  Vol.  1,  99). 
In  view  of  what  may  be  considered  the  settled  law  in  respect 
to  these  questions,  this  case  should  have  gone  to  the  jury. 

The  judgment  and  order  appealed  irom  should  be  set  aside, 
and  a  new  trial  ordered. 

McCuNN  and  Sedgwick,  JJ.,  concurred. 
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SUPREME  COURT. 

The  People  ex  rcl,  Robert  M.  Grant  agt.  The  Board 
OF  Apportionment  and  Audit  of  the  City  and  County 
of  New  York. 

Powers  of  the  board  of  apportionment  and  audit  are  analogous  iu  auditing  claims, 
io  those  of  the  boards  of  supervisors  in  the  several  counties. 

This  board  has  a  discretion  as  to  the  amount  thej  shall  allow  on  unliquidated 
claims. 

But  it  has  no  discretion  when  the  amount  is  fixed  by  law  or  results  from  a  valid 
specific  contract.  When  a  claimant's  salary  is  fixed  by  law  and  he  has  done  bis 
whole  duty,  he  has  entitled  himself  to  be  paid.  And  it  is  not  competent  for  this 
board  to  audit  such  a  bill  for  any  less  than  the  whole  amount. 

The  board  has  a  discretion  as  to  how  ihey  shall  audit  a  claim,  yet  it  is  a  legal  dis- 
cretion and  must  be  exercised  faithfully  and  iu  accordance  with  legal  priuciplea. 

New  YorTc,  Special  Term,  July,  1S72. 

The  return  to  the  alternative  mandamus  showed  that  the 
board  of  apportionment  and  audit  had  audited  and  allowed 
the  relator's  claim  at  one  half  the  amount,  and  a  motion 
was  made  to  quash  the  return  and  for  a  peremptory  man- 
damus, to  compel  the  board  to  audit  and  allow  the  relator 
the  fuU  amount  of  his  claim. 

Fred.  H.  Kellogg,  for  relator. 
J.  H.  Strahan,  for  respondent. 

Counsel  for  the  relator  argued  that  the  amount  of  the  clairi 
having  been  fixed  by  law  and  contract,  and  the  relator  hav- 
ing performed  his  duty,  that  the  board  had  not  the  power  to 
audit  and  allow  the  claim  at  any  less  than  the  full  amount, 
but  should  audit  and   allow  it  at  its  fuU  amount,  and  cited 
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The  People  ex  rel,  Sherman  agt.  The  Supervisors  of  St. 
Lawrence  County,  (30  How.,  181);  The  People  ex  rel  Cagger 
agt.  The  Supervisors  of  Schuyler,  (2  Abh.  N.  S.,  Si)-,  The  Peo- 
ple agt.  The  Supervisors  oj  Delaware  County,  (45  N.  Z., 
205). 

Counsel  for  the  board  argued,  that  under  the  statute  of 
January,  1872,  (creating  the  board)  that  the  board  had,  dis- 
cretion to  allow  only  one  half  of  the  amount  or  a  part  of  the 
claim. 

Pratt,  J. — The  return  filed  by  the  defendants  to  the 
alternative  writ  of  mandamus  does  not  contain  sufficient 
allegations  to  enable  the  court  to  determine  that  they  have 
done  their  duty  under  the  law.  There  is  no  denial  that  the 
relator  was  appointed  to  an  office  in  the  bureau  of  county 
affliirs,  that  his  salaiy  was  legally  fixed,  and  that  he  faithfully 
performed  all  the  duties  during  the  time  for  which  he  claims 
pay.  Assuming  those  statements  to  be  true,  it  was  not  com- 
petent for  the  defendants  to  audit  the  bill  for  any  less  amount. 
While  it  is  true,  that  a  discretion  is  vested  in  the  board  of 
apportionment  and  audit  as  to  how  they  sliall  audit  a  claim, 
yet  it  is  a  legal  discretion,  and  must  be  exercised  faithfully 
and  in  accordance  with  legal  principles.  When  a  claimant's 
salary  is  fixed  by  law,  and  he  has  performed  his  whole  duty, 
he  has  entitled  himself  to  be  paid.  It  may  be  that  evidence 
was  taken  before  the  board  that  satisfied  them  tliat  the  re- 
lator had  not  rendered  the  services  as  alleged,  or  that  tiie 
salary  was  not  fixed  by  statute  or  valid  contract,  but  that 
does  not  appear.  The  return  ought  to  show  enough  to  enable 
the  court  to  determine  whether  the  reduction  was  made  un- 
der the  discretion  conferred  on  them  by  the  act  appointing 
them,  or  an  arbitrary  reduction  made  in  violation  of  the 
rights  of  the  relator,  as  shown  by  his  papers.  The  powers 
of  this  board  are  analogous  in  auditing  claims  to  those  of  the 
boards  of  supervisors  in  the  several  counties ;  and,  while  the 
amount  which  they    shall  allow  on  unliquidated  claims  is 
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within  their  discretion,  yet  where  the  amount  is  fixed  by 
law  or  results  from  a  valid  specific  contract  there  is  no  such 
discretion.  The  return  does  not  show  upon  what  principle 
the  reduction  was  made.  The  more  fact  that  they  made  a 
reduction  is  not  conclusive.  The  case  may  be  adjourned  till 
the  8th  of  August  instant,  to  enable  the  defendants  to  make 
a  further  return,  on  failure  of  which,  peremptory  writ  may 
issue. 
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N.  Y.  COMMON  PLEAS. 
Goldsmith  et  al.  agt.  Jones,  et  al. 


No  citizen  has  the  right  to  remove  any  obstruction  on  the  public  street  or  highway, 
becaase  such  obstruction  is  a  public  nuisance.  No  such  right  exists  in  any  person, 
except,  one  who,  apart  from  the  injury  which  he,  as  one  of  the  public,  sustains 
in  common  with  his  fellow  citizens,  is  especially  inconvenienced  by  the  obstruc- 
tion on  the  street. 

Where  the  plaintiffs  caused  to  be  erected  without  any  permission  in  front  of  defend- 
ant's store  on  Broadway,  N.  Y.,  a  triangular  box  seven  feet  high,  and  projecting 
about  two  feet  and  a  half  from  the  curb  upon  the  sidewalk,  around  a  telegraph 
pole,  and  caused  their  names  and  business  to  be  printed  upon  it,  using  it  as  a 
sign — they  occupied  the  adjoining  store  to  the  defendants ;  and  the  defendants 
ordered  the  plaintiffs  to  remove  the  box,  and  threatened  to  remove  it  themselves 
and  Xo  obliterate  the  sign,  and  upon  the  plaintiffs  refusing  the  defendants  caused 
the  names  and  sign  ou  the  box  to  be  daubed  with  paint  so  as  to  obliterate  them- 

Held,  that  the  defendants  were  liable  to  an  action  for  malicious  trespass,  and  were 
properly  arrested  and  held  to  bail.    Motion  to  vacate  the  order  of  arrest  denied. 


Special  Term,  July,  1872. 
Motion  tx)  vacate  order  of  arrest. 

Hawkins  &  K.  Cotheron,  for  motion. 
David  McAdam,  opposed. 

J.  F.  Daly,  J. — The  plaintiffs  and  defendants  do  business 
in  the  building  No.  1284  Broadway,  on  the  ground  floor, 
the  building  is  divided  into  two  stores  or 'apartments  one  of 
which  defendants  occupy,  and  plaintiff  have  their  office  in 
the  other ;  on  the  sidewalk,  in  front  of  defendant's  store, 
Btands  a  telegraph  pole  close  to  the  curbstone,  around  this 
pole,  plaintiffs  caused  to  be  erected  a  triangular  box  seven 
feet  high,  and  projecting  about  two  feet  and  a  half  from  the 
curb  upon  the  sidewalk,  and  caused  their  names  and  business 
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to  be  painted  upon  it.  using  it  as  a  sign.  This  was  done 
without  permission  of  the  defendants  or  of  the  common 
council,  or  other  authority.  The  defendants  ordered  the 
plaintiffs  to  remove  the  box  and  threatened  to  remove  it 
themselves  and  to  obliterate  the  sign,  and  upon  the  plaintiffs 
refusing,  the  defendants  caused  the  names  and  sign  on  the 
box  to  be  daubed  with  paint  so  as  to  obliterate  them. 

Tne  plaintiffs  brought  this  action  for  malicious  trespass, 
and  defendants  were  held  to  bail  in  S500.  The  defendants 
move  to  vacate  the  order  of  arrest,  on  the  ground  that  the 
box  was  a  public  nuisance  which  they  had  a  right  to  abate, 
and  that  plaintiffs  had  no  right  in  such  nuisance  capable  of 
mjury  or  upon  which  this  action  can  be  founded. 

It  has  been  settled  in  this  state,  that  every  encroachment 
upon  the  highway  is  not  a  public  nuisance,  that  if  the  en- 
croachment is  such  that  no  one,  in  using  the  highway,  is  in- 
commoded, it  is  not  a  nuisance.  That  that  which  is  a  com- 
mon or  public  nuisance  cannot  lawfully  be  abated  by  the 
private  act  of  individual's,  and  that  only  when  the  nuisance 
is  especially  inconvenient  and  annoying  to  a  private  in- 
dividual can  he  remove  it  [Griffith  agt.  3IcCuUum,  4G  Barb., 
562). 

In  that  case,  the  law  has  been  carefully  examined,  and  the 
authorities  in  this  country  and  England  cited  to  sustain  the 
decision  {PecJcham  agt.  Henderson,  27  Barb.,  207  ;  Ilarrower 
agt.  Eitson,  37  Barb.,  301 ;  Dimes  agt.  Pently,  16  Q.  B., 
274;  Bateman  agt.  Black,  18  Q.  B.,  S70  ;  Mayor  of  Colchester 
agt.  BrooJce,  7  Q.  B.,  339  ;  57  Blachstone'' s  Com.,  5). 

Lord  Campbell,  in  Dimes  agt.  Pently,  says,  ''  it  is  fully 
established  by  the  recent  cases,  that  if  there  be  a  nuisance 
in  the  public  highway,  a  private  individual  cannot,  of  his 
own  authority  abate  it,  unless  it  does  him  a  special  injury, 
and  he  can  only  interfere  with  it  so  far  as  necessarji  to  ex- 
ercise his  right  of  passing  along  the  highway,  and  he  cannot 
justify  doing  any  damage  to  the  property  of  the  person  who 
has  improperly  placed  the  nuisance  in  the  highway,  if  avoid- 
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ing  it,  he  might  have  passed  on  with  reasonable  convenience.'^ 

These  cases  dispose  of  the  defendant's  claim,  that  any 
citizen  has  the  right  to  remove  any  obstruction  on  the  public 
street,  because  such  obstruction  is  a  public  nuisance.  No 
such  right  exists  in  any  person  except  one  who,  apart  from 
the  injury  which  he,  as  one  of  the  public,  sustains  in  com- 
mon with  his  fellow  citizens,  is  specially  incommoded  by  the 
obstruction  on  the  streets. 

If  this  particular  box  or  sign  obstructed  the  entrance  to 
defendant's  store,  and  prevented  their  carrying  on  their  busi- 
ness except  inconveniently,  they  did  not  proceed  in  the 
proper  way  to  remedy  the  evil.  They  attempt  to  justify 
their  act  in  painting  out  the  plaintiff's  sign,  on  the  ground 
that  it  was  an  abatement  of  the  nuisance,  but  it  is  clear  that 
leaving  the  box  standing  and  obliterating  the  sign  in  an  un- 
sightly manner,  continues  the  nuisance  if  it  do  not  increase 
it. 

The  utmost  defendants  could  do,  if  they  had  the  right  to 
remove  the  structure  as  a  nuisance,  was  to  take  it  down 
without  unnecessary  violence  or  injury. 

'  The  abatement  by  the  individual  must  be  limited  by 
necessity,  and  no  wanton  or  unnecessary  injury  must  be 
committed"  (2  Salli.j  458) 

The  destruction  of  property  not  necessary  to  the  abate- 
ment of  a  nuisance  is  unlawful  {Ely  agt.  Supervisors  of 
Niagara  Co.,  36  N.  Y.,  300).  Nor  can  defendants  justify 
their  act  in  obliterating  plaintift  's  sign,  on  the  ground  that 
such  sign  was  calculated  to  direct  plaintiff's  visitors  to  defend- 
ant's shop  any  more  than  they  could  justify  the  act  of  paint- 
ing out  plaintiff's  names  on  the  sign,  and  painting  their  own 
there  instead.  In  neither  case,  would  that  be  any  abatement 
of  a  nuisance.  The  defendants  have  committed  a  trespass 
in  thus  doing  an  unnecessary  injury  to  plaintiff's  property, 
and  a  trespass  for  which  plaintiffs  have  a  perfect  rignt  of 
action. 

If  the  sign  were  injured  by  negligence  on  the   part  of 
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defendant  the  plaintiffs  might  have  no  riglit  of  recovery  on 
account  of  their  own  negligence  in  exposing  their  property 
on  the  public  street,  but  they  are  not  debared  from  recovering 
damages  from  any  person  who  wilfully  and  maliciously  in- 
jures tiieir  propyl  ly,  because  it  has  been  placed  on  the 
highway. 

In  this  case,  there  is  the  strongest  evidence  of  malice,  be- 
cause the  injury  deliberately  inflicte<l  by  obliteration  and 
delacemeiit,  could,  in  no  way,  beneht  the  defendants  or  the 
pubhc,  or  h^ssen  the  inconvenience  of  he  structure  ou  which 
the  sign  was  painted.  ; 

The  suit  was  properly  brought,  an^  ^ho  order  of  arrest 
cannot  be  set  aside ;  as  to  the  amouuc  ot  bail,  the  sum  is 
moderate  for  the  malice  of  defendants  may  enhance  the  dam- 
ages, and  the  plaintiffs  may  recover,  under  chapter  573  of  laws 
of  1853,  entitled  "  an  act  for  the  more  effectual  prevention 
of  wanton  and  malicious  mischief,"  five  times  the  amount  of 
actual  damage  sustained. 

The  motion  must  be  denied,  with   $10  costs. 
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N.  Y.  SUPERIOR  COURT. 

John   Jay  Philbeick,  plaintiff,  agt.    Henry  C.  Dallett, 
et  ah,  defendants. 

Where  it  is  alleged  as  a  defense  by  the  acceptors  of  a  draft,  that  it  was  not  only 
withont  consideration  in  fact,  bat  in  addition  was  procured  by  means  of  a  frand 
practiced  upon  the  acceptors,  and  was  passed  to  the  holder  before  acceptance,  it 
is  error  for  the  court,  on  the  trial  to  exclude  the  evidence  offered  to  prove  such 
facts — the  court  holding  that  the  plaintiff  having  given  the  draft  and  it«  acceptance 
in  evidence  it  was  sufficient  evidence  of  ita  ownership,  being  in  his  possession, 
and  it  was  nnnecessary  for  him  to  prove  its  consideration.  Assuming  that  the 
proof  offered  by  the  defendants,  would  establish  the  facts  sought  to  be  proved, 
it  was  not  sufficient,  as  the  case  stood,  to  defeat  a  recovery  on  the  draft: 

Held,  by  the  general  term,  on  appeal,  that  where  the  acceptance  is  not  only  with- 
out consideration  in  fact,  but  procured  by  fraud  practiced  upon  the  acceptors,  the 
mere  taking  of  the  draft  on  account  of  an  antecedent  debt,  without  giving  up  or 
■arrenderiug  something  of  value  on  the  faith  of  its  acceptance,  is  not  enough  to 
constitute  the  holder  a  bona  fide  holder  for  value  as  against  the  acceptors. 

General  Term,  April,  1872. 

Before  Barbour,  Ch.  J.,  Freedman  and  Sedgwick,  JJ. 

The  plaintiff,  a  resident  of  Key  West,  Florida,  sues  upon 
a  draft  of  $10,000  drawn  by  Requelme  &  Co.,  of  Havana, 
upon  and  accepted  by  the  defendants,  composing  the  firm  of 
Dallett  &  Son,  at  Philadelphia,  Pa.,  to  the  order  of  the  plain- 
tiff, and  dated  February  26th,  1869. 

The  answer  contains  a  general  denial  qt  each  and  every 
allegation  of  the  complaint,  except  such  as  is  thereinafter 
specifically  admitted,  and  then  sets  forth  : 

Is^  That  the  drawers  obtained  the  acceptance  by  fraud- 
ulent misrepresentations,  upon  which  defendants  relied,  and 
of  which  the  plaintiff  was  cognizant  before  such  acceptance 
was  made. 

2d,  That  there  was  a  failure  of  consideration  between  the 
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drawers  and  defendants,  of  which  also  the  plaintitf  knew  be- 
fore acceptance,  and 

3d.  That  the  plaintiff  never  owed  the  bill  or  acceptance 
at  all;  that  he  n^ver  parted  with  any  value  or  consideration 
for  it,  and  that  it  had  always  remained  the  property  of 
Requelme  &  Co.,  so  far  as  any  property  in  it  could  be  said 
to  exist. 

Upon  the  trial  before  the  court  and  a  jury,  plaintiff,  as 
a  witness  on  his  own  behalf,  produced  the  draft,  which  was 
read  in  evidence,  and  proved  its  acceptance  by  defendants  on 
the  ISth  day  of  March,  1869,  and  the  interest  due  thereon. 

The  question  put  to  him,  "  Are  you  the  owner  of  that 
note  ?"  the  court  excluded  as  unnecessary,  as  possession  of 
the  draft  was  sufficient. 

The  court  also  declared  it  unnecessary  for  the  plaintiff  to 
prove  the  consideration  of  the  draft  in  question. 

Plaintiff  thereupon  rested. 

The  defendants,  to  maintain  the  issue  on  their  part,  called 
the  plaintiff  as  a  witness  on  their  side,  and  from  the  testimoity 
it  appeared  that  some  time  in  February,  1869,  Mr.  Requelme 
came  to  Key  West  and,  while  there,  purchased  from  plaintiff 
a  sunken  steamer,  called  the  liuhi/j  for  which  he  promised  to 
send  plaintiff  either  a  draft  or  the  cash  within  ninety  days ; 
that  no  bill  of  sale  was  made  of  the  vessel,  nor  any  record 
concerning  her  in  the  custom  house,  or  any  other  office  in  the 
United  States  government ;  that  Mr.  Requelme  thereupon 
left  for  Havana,  and  thence  remitted  the  draft  in  question, 
which  had  not  yet  been  accepted  ;  that  the  draft  came  ac- 
companied by  a  letter  which  read  as  follows  : 

"  Havana,  26th  February,  '69.  John  Jay  Philbrick,  Esq., 
Key  "West.  Dear  sir,  herewith,  S10,000  in  cy.,  60  days,  on 
Dallett  &  Son,  Phila.,  which  you  will  please  collect  and 
hold  at  the  disposal  of  our  Senor  Don  Manl.  Requelme.  We 
are,  dear  sir,  yours  very  truly,  M.  Requelme  &  Co." 

That  plaintiff  kept  the  draft  on  hand  for  about  two  weeks, 
and  sent  it  to  a  New  York  house  for  acceptance  and  coUec- 
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tion  ;  that  the  steamer  so  sold  was  never  moved,  that  she 
remained  sunk,  and  at  the  time  of  the  commencement  of  this 
action,  was  in  the  same  state  that  she  was  sold  in,  and  that 
no  storm  had  occured  to  hurt  or  injure  her.  Plainitflf  in- 
sisted, however,  that  he  had  delivered  her  over  to  M. 
Requelme  at  the  time  of  the  sale. 

The  defendants  next  called  Henry  C.  Dallett  as  a  witness, 
and  offered  to  prove  by  him  the  real  nature  of  the  transac- 
tion between  the  firm  of  ]\I.  Requelme  &  Co.  and  defendants, 
with  a  view  of  showing  that  the  draft  was  a  fraud  upon  the 
defendants. 

The  court  excluded  the  proposed  evidence,  and  defendants 
excepted. 

The  defendants  then  offered  to  prove,  that  there  was  no 
consideration  between  the  drawers  and  acceptors,  claiming 
to  have  laid  the  foundation  for  such  proof  by  showing  that  the 
alleged  consideration  between  the  plaintiff  and  the  drawers 
of  the  draft  was  prior  to  the  acceptance  of  the  draft  by  the 
defendants,  and  was  not  on  the  faith  thereof. 

The  court  excluded  the  evidence,  holding  that  it  would 
assume  that  the  proof  offered  would  establish  the  facts  sought 
to  be  proven,  but  that  they  were  not  sufficient,  as  the  case 
stood,  to  defeat  a  recovery  on  the  draft. 

Defendants  excepted. 

Defendants  finally  asked  permission  to  go  to  the  jury  on 
the  question  whether  Philbrick,  the  plaintiff^  ever  parted  with 
any  value  for  the  draft. 

The  court  denied  such  request,  and  defendants  excepted. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  draft,  with  interest,  SJ  l,7So,  to  which  direc- 
tion defendants  excepted. 

The  court  ordered  defendants  exceptions  to  be  heard  in  the 
first  instance  at  general  term,  and  the  entry  of  judgment  to  be 
suspended  in  the  meantime. 

Wm.  W.  Goodrich,  for  plaintiff. 
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Joseph  J.  Marrin,  for  defendants. 

By  the  court,  Freedman,  J. — In  excluding  defendants' 
proposed  evidence  as  to  fraud  by  the  drawers  upon  them,  by 
means  of  which  they  were  induced  to  accept  the  draft,  and 
as  to  a  failure  of  consideration  between  them  and  the  drawers, 
the  learned  judge  who  presided  at  the  trial,  clearly  erred. 
He  probably  assumed  that  the  plaintiff  had  sufficiently  shown 
himself  to  be  a  bona  fide  holder  of  commercial  paper  for 
value  paid  on  the  faith  thereof.  But  such  was  not  the  fact. 
The  sale  of  the  steamer  i?w&//,  being  a  transaction  between 
the  plaintiff  and  M.  Requelme  individually,  the  plaintifl)  un- 
der the  direction  of  the  firm  of  M.  Requelme  &  Co.,  con- 
tained in  the  letter  accompanying  the  draft  to  collect  the  same 
and  hold  the  proceeds  subject  to  the  order  of  M.  Requelme^ 
and  in  the  absence  of  proof  showing  an  appropriation  by  M» 
Requelme,  of  the  said  proceeds  to  plaintiff's  use,  appeared,  so 
far  as  the  evidence  went,  in  the  character  of  a  mere  naked 
holder  possessing  authority  to  collect  lor  the  benefit  of  the 
true  owner ;  especially,  as  the  court  had,  at  an  early  stage 
of  the  trial,  excluded  as  unnecessary  the  proof  offered  by 
plaintiff  to  establish  actual  ownership,  and  had  ruled  proof 
of  possession  to  be  sufficient. 

Even  upon  plaintiff's  theory,  however,  that  he  took  the 
draft  before  acceptance  for  the  debt  of  M.  Requelme,  the 
Evidence  was  admissible.  In  such  case,  and  as  the  evidence 
then  stood,  plaintiff  took  the  unaccepted  draft  on  account  of 
an  antecedent  debt,  without  parting  with  any  value  upon  the 
faith  of  either  the  draft  or  its  acceptance,  and  defendants  were 
not  precluded  from  showing  that  their  subsequent  acceptance 
was  procured  wholly  by  the  fraud  of  tlie  drawers  and  was, 
in  point  of  fact,  wholly  without  consideration.  That  was 
one  of  the  very  issues  raised  by  the  answer,  and,  if  estab- 
lished as  we  must  assume  it  would  have  been  but  for  such 
erroneous  exclusion,  wosld  have  cast  the  burden  of  proof  upon 
the   plaintiff,  to  establish  that  he   was   an  innocent  actual 
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owner  and  holder  of  the  draft  for  value  paid  on  the  faith  of 
its  acceptance. 

As  against  the  holder  of  a  draft  the  acceptor,  as  a  general 
rule,  stands  in  the  same  position  as  the  maker  of  a  promissory- 
note,  and  the  drawer  in  the  same  as  the  indorser.  By  hi» 
acceptance  the  acceptor  admits  that  he  has  funds  of  the 
drawer  in  his  hands  to  pay  it.  He  is,  in  such  case,  regarded 
as  the  principal  and  the  drawer  as  his  surety,  and  the  ac- 
cepted draft  imports  a  debt  due  from  the  acceptor  to  the 
drawer,  which  is  assigned  to  the  payee.  The  instrument 
being  one  of  those  which  on  account  of  their  negotiable 
quality  and  universal  convenience  in  mercantile  affairs,  are 
specially  favored  by  the  law.  If  A.  in  the  course  of  trade, 
parts  with  value  on  the  faith  of  B.'s  acceptance,  the  law,  to 
protect  A.,  as  an  innocent  holder  for  a  valuable  considera- 
tion, against  B.'s  contradicting  the  words  "  value  received" 
written  above  his  promise,  presumes  a  consideration  to  exist, 
and  B.  will  not  be  permitted  to  overthrow  such  presumption 
by  actual  proof  to  the  contrary. 

But  this  rule  applies  only  to  a  bona  fide  holder  for  a 
valuable  consideration,  and  the  doctrine  as  to  what  constitutes 
a  person  such  bona  fide  holder  for  value,  again  varies  in  cases 
presenting  a  wide  and  marked  distinction. 

Thus,  in  Cole  agt.  Saulpaugh,  (48  Barb.,  104),  and  ScJiepp 
agt.  Carpenter,  (49  Barb.,  542),  the  holder  of  an  accommoda- 
tion note,  which  had  been  given  by  the  maker  without  res- 
triction as  to  the  manner  in  which  it  should  be  used  by  the 
payee,  was  held  to  be  a  bona  fide  holder  for  value  as  against 
the  maker,  notwitstanding  it  appeared  that  he  took  it  for  an 
antecedent  debt  and  with  notice  of  its  character  as  accom- 
modation paper.  Tliese  decisions  are  based  upon  the  fact 
that  the  payee,  not  being  limited  or  restricted  as  to  the 
manner  of  its  use,  had  a  right  to  apply  it  to  the  payment  or 
security  of  an  antecedent  debt,  or  to  sustain  his  credit  with 
it  in  any  other  way. 

So,  in  the  absence  of  fraud,  an  acceptance  has  been  held 
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to  involve  a  consideration,  inasmuch  as  it  delays  the  holder's 
resort  to  the  drawer,  which  he  might  have  immediately  in 
case  of  non-acceptance ;  and  for  the  same  reason  a  subsequent 
acceptance,  before  maturity  and  for  the  accommodation  of  the 
drawer,  has  been  held  to  inure  to  the  benefit  of  the  holder 
who  discounted  the  draft  before  acceptance  in  the  expectation, 
justified  by  a  previous  course  of  dealing,  that  it  would  be  so 
accepted  {Mechanics'  Bank  agt.  Livingston,  33  Barh.,  458). 

But  when  the  acceptance  is  not  only  without  considera- 
tion in  fact,  but,  in  addition,  has  been  procured  by  means 
of  a  fraud  practiced  upon  the  acceptor,  an  entirely  different 
rule  prevails.  Here,  the  mere  taking  of  the  draft  on  accoijnt 
of  an  antecedent  debt,  without  giving  up  or  surrendering 
something  of  value  on  the  faith  of  its  acceptance,  is  not 
enough  to  constitute  the  holder  a  ho7ia  fide  holder  for  value 
as  against  the  acceptor.  The  doctrine  of  Sivift  agt.  Tyson, 
(16  Peters  U.  xS.,  ),  has  not  been  followed  in  this  state. 

On  the  contrary,  our  courts  held,  at  quite  an  early  day,  that 
the  receipt  of  commercial  paper  fraudulently  put  in  circula- 
tion, or  diverted  from  the  purpose  for  which  it  was  originally 
issued,  merely  as  payment  or  security  for  a  precedent  debt, 
no  new  credit  or  other  thing  of  legal  value  being  given  on 
the  faith  thereof,  and  no  security  being  relinquished  or  dis- 
charged, nor  any  new  responsibility  incurred  on  the  credit 
thereof,  is  not  parting  with  value,  such  as  to  enable  the 
holder  to  enforce  such  commercial  paper  against  an  accom- 
modation party,  or  to  hold  it  against  the  true  owner  or  to 
hold  it  free  of  equities  existing  upon  it  against  the  transferrer 
at  the  time  of  the  transfer. 

This  rule  has  been  firmly  maintained,  both  at  law  and 
in  equity,  by  a  long  and  uninterrupted  aeries  of  adjudications, 
iind  is,  beyond  question,  the  settled  law  of  this  state  {Cod- 
ilington  agt.  Bay,  20  Johns.,  637  ;  affirming,  S.  C,  5  Johns. 
Ch.,  54  ;  StalJcer  agt.  McDonald,  6  Hill,  93 ;  Wardell  agt. 
Howell,  9  Wend.,  170  ;  Rosa  agt  Brotherson,  10  Wend.,  86; 
Hart   agt.   Palmer,    1-2    Wend.,    523 ;    Ontario  Bank    agt. 
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Worthington,  12  Wend.,  593 ;  Payne  agt.  Cutler ,  13  Wend., 
605  ;  Morton  agt.  Jiogers,  14  Wend.,  576 ;  Cnmmercial  Bank 
agt.  Norton,  1  Hill,  501 ;  Manhattan  Co.  agt.  Beynolds,  2 
Hill,  140 ;  /Sco«  agt.  ^e/f5,  Hill  &  D.  Supp.,  363 ;  Elliott 
agt.  Dudley,  19  Barb.,  326  ;  Francia  agt.  Joseph,  3  £'c?t<?. 
CA.,  183  ;  CtorZ;  agt.  iJ??/,  2  5aM^/.  C/^.,  166  ;  Furniss  agt. 
Gilchrist,  1  Sand/.,  53  j  Stewart  agt.  Small,  2  Barb.,  559 ; 
Mickles  agt.  Colvin,  4  Barb.,  304 ;  Spear  agt.  Myers,  6 
Barb.,  445  ;  (7?arZ;  agt.  Gallaher,  20  -How.,  308  ;  Farrington 
agt.  Frankfort,  Bk.,  31  Barb.,  183 ;  Prentiss  agt.  Graves,  33 
Barbs,  62 1  ;  Cardwell  agt.  Ifjc^'s,  37  J?ar&.,  458  ;  TTes^  agt. 
J(4m.  Exchange  Bk.,  44  Barb.,  175  j  Crandall  agt.  Vickery, 
45  5ar&.,  156;  McBride  agt.  Farmers'  Bk.,  26  iV;  T.,  450  ; 
Lawrence  agt.  Clark,  36  2/.   Y.,  128). 

It  is  only  where  a  creditor  receives  a  negotiable  paper 
ifraudulently  put  in  circulation,  or  diverted  from  its  purpose, 
in  good  faith,  and  in  actual  satisfaction  and  discharge  of  a 
prior  indebtedness,  so  that  unless  such  paper  is  available  in 
his  hands,  he  loses  the  demand,  that  this  is  considered  as 
parting  with  value.  In  such  case^  the  actual  discharge  of 
the  personal  responsibility  of  the  debtor  is  equivalent  to 
parting  with  securities  or  to  paying  money.  The  extinction 
of  a  legal  demand  in  its  orignal  form  is,  however,  to  be  proved 
affirmatively  ;  and  the  question  whether  a  party  is  a  holder 
for  value,  so  as  to  displace  in  his  lavor  any  right  or  equity 
of  prior  parties,  depends  upon  the  fact  being  established  of 
an  intended  and  actual  extinguishment  {N.  Y.  Exchange  Co. 
agt.  BeWolf,  3  Bosiv.,  86,  and  authorities  there  cited). 

Time  and  space  do  not  permit  me  to  make  a  more  ex- 
tended reference  to  the  autliorities  cited  than  I  have  done, 
and  I  wiU  conclude,  therefore,  by  calling  attention  yet  to 
the  following  decisions  of  a  comparatively  recent  date,  which 
deserve  to  be  carefully  noted  : 

In  McBride  agt.  The  Farmers'  Bank  (26  N.  Y.,  450),  and 
Commercial  Bank  of  Clyde  agt.  Marine  Bank  (6  Abb.  N.  S., 
33 ;   S.   C,  3  Keyes,  337),  it  was  held  that  a  bank  does  not 
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become  a  purchaser  for  value  of  demands  remitted  to  it  for 
collection,  by  reason  of  its  having  a  balance  against  the  re 
mitting  bank,  for  which  it  has  refrained  from  drawing,  and 
of  its  having  discounted  notes  for  the  latter  upon  its  in- 
dorsement, in  reliance  upon  a  course  of  dealings  between  the 
banks  to  collect  notes  for  each  other,  each  keeping  an  open 
account  of  said  collections,  treating  all  tne  paper  sent  for 
collection  as  the  property  of  the  other,  and  drawing  for  bal- 
ances at  pleasure. 

In  Bright  agt.  Judson  (47  Barb.,  29),  it  was  expressly- 
decided,  that  fraudulent  representations  by  which  one  is  in- 
duced to  accept  a  bill,  are  a  bar  to  a  recovery  thereon  by  a 
holder  who  took  the  bill  in  payment  of  an  antecedent  debt^ 
without  surrendering  something  of  value  upon  the  faith  of 
such  acceptance. 

And  in  the  Farmers  and  Mechanics'  BanJc  agt.  TJie  Empire 
Stone  Dressing  Co.,  (5  Bosw.,  2S9),  the  decision  was  that  to 
entitle  one  to  enforce  an  acceptance,  which  is  otherwise  in- 
valid (whether  for  want  of  power  in  the  agent  who  wrote 
the  acceptance  to  bind  his  principal,  as  in  that  case,  or  for 
fraud  practiced  by  the  drawer  upon  the  acceptor,  as  in  the 
case  at  bar,  makes  no  difference),  on  the  ground  that  he  is  a 
homijide  holder  for  value,  it  must  appear  that  he  parted  with 
value  upon  the  faith  of  such  acceptance.  He  may  be  a  bona 
fide  holder  of  the  bill  for  value  paid  therefor,  and  be  entitled 
to  enforce  it  against  every  other  party  thereto,  and  yet,  have 
no  right  to  recover  on  such  acceptance. 

In  view  of  the  authorities  referred  to,  it  is  entirely  clear, 
that  defendants  had  an  unquestionable  right  to  prove  the 
facts  embraced  in  the  two  offers  made,  and  that  the  exclusion 
of  their  proposed  evidence  constituted  error. 

Defendants'  exceptions  to  such  exclusion  of  their  evidence 
and  to  the  direction  of  a  verdict  against  them  must,  therefore, 
be  sustained,  and  the  verdict  must  be  set  aside  and  a  new 
trial  ordered,  with  costs  to  defendants,  to  abide  the  event. 

Barbour,   Ch.  J.  and  Sedgwick,  /.  concurred. 
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COURT  OE  APPEALS. 

John  Dodge,  executor,  &c.,  of  John  McBurney,  appellant^ 
agt.  Lemuel  Wellman,  respondent. 

Where  the  defendant,  in  posseesion  of  real  estate,  under  a  contract  to  pnrchaBe  tne 
same  of  the  owner — having  made  partial  payments  on  the  consideration  price  and 
made  improvements  upon  the  premises,  enters  into  a  parol  agreement  with  the 
piaintifi  for  an  advance  of  money  to  enable  him  to  pay  np  the  purchase  price  of  thfr 
premises  to  the  owner,  that  the  plaintitf  as  his  security  is  to  take  the  legal  title 
from  the  owner,  and  to  execute  a  written  agreement  to  the  defendant  to  convey 
to  him  the  title  on  payment  by  the  defendant  of  such  advance  with  interest,  at. 
a  specified  lime,  which  parol  agreement  is  fulfilled  so  far  as  the  defendant  is  con- 
cerned, by  having  the  deed  made,  executed  and  delivered  to  the  plaintiff,  on  re- 
ceiving such  advanced  sum ;  and  the  plaintiff  thereupon  refuses  to  execute  and 
deliver  to  the  defendant  the  writing  declaring  the  rights  of  the  defendant  under 
the  parol  agreement,  but  sets  him  at  defiance,  and  commences  au  action  of  eject- 
ment against  him  to  recover  possession  of  the  premises: 

Held,  that  so  gross  a  fraud  ought,  not  to  be  permitted,  and  that  the  principles  upoa 
which  courts  of  equity  enforce  agreements  that  have  been  in  part  performed  are 
an  adequate  protection  to  the  defendant. 

There  is  nothing  in  the  siaiuit  of  frauds  which  in  any  degree  interferes  with  the 
equitable  jurisdiction  of  a  court  of  equity  in  such  cases,  but  on  the  contrary,, 
either  with  or  without  thel  saving  clause  in  the  statute  {in  reference  to  agree- 
«ent8  for  the  sale  of  lands,  &.c  ,  to  be  in  writing,  &c..)  the  court  always  prevents- 
the  use  of  the  statute  as  a  cover  and  protectiou  to  the  fraudulent  paily. 

This  case  (in  supreme  court)  is  reported  in  42  Barb., 
390,  under  the  title  of  McBurney  agt.  Williams^  where  the 
facts  are  fully  stated. 

Woodruff,  J. — The  statute  of  frauds,  ^while  it  requires 
that  every  contract  for  the  sale  of  any  lands  or  any  interest  in. 
lands  shall  be  void,  unless  the  same,  or  some  note  or  mem- 
orandum thereof  expressing  the  consideration,  be  in  writing 
subscribed  by  the  party  by  whom  the  sale  is  to  be  made,  at 
the  same  time,  in  terms,  declares  that  this  provision  shall 
Dot  be  construed  to  abridge  the  powers  of  courts  of  equity  ta 
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compel  the  specific  performance  of  agreements  in  cases  of 
part  performance  (2  R.  S.,  §§  8,  10). 

If,  therefore,  the  relation  between  the  plaintiff's  testator 
and  the  defendant,  established  by  the  transaction  in  question, 
be  that  of  vendor  and  vendee,  the  question  arising  there- 
upon is,  has  there  been  sucli  a  part  performance  of  the  parol 
agreement  by  the  defendant,  that  a  court  of  equity  would 
enforce  the  agreement  against  the  plaintiff  ? 

And  on  the  other  hand,  if  the  relation  established  by  the 
transaction  between  the  defendant  and  the  testator,  be  that 
of  mortgagor  and  mortgagee,  then  the  questions  whether  the 
defeasance  can  be  proved  by  parol,  and  can  the  plaintiff  be 
permitted  to  sustain  an  ejectment  and  turn  the  defendant 
out  of  possession  f 

In  my  opinion,  the  facts  found  by  tlie  court  on  the  trial, 
present  a  case  of  a  mixed  nature,  in  which  the  plaintiff  was 
clearly  a  lender  of  money  to  the  defendant  whicli  tiie  latter 
was  bound  to  repay,  and  which  the  testator  could  have  com- 
pelled him  to  repay,  and  in  which,  for  tlie  testator's  security, 
he  was  substituted  for  the  former  owner  of  tlie  premises, 
agreeing  as  vendor,  to  convey  the  premises  to  the  defendant 
on  the  repayment  of  the  sum  advanced  within  five  years, 
with  interest  thereon,  payable  annually  in  the  meantime. 

Now,  as  to  such  an  agreement,  it  is  not  material  w-hether 
proof  of  the  facts  be  regarded  as  establishing  that  the  testator 
was  mortgagee  or  vendor ;  if,  upon  the  facts  found,  a  court 
of  equity  for  the  prevention  of  fraud  and  injustice  will  enforce 
the  agreement,  the  action  cannot  be  sustained. 

To  the  right  apprehension  of  the  case,  it  is  not  enough  to 
say,  that  the  testator,  being  the  holder  of  the  legal  title, 
agreed  by  parol  to  convey  it  upon  the  payment,  or  the  re- 
payment, to  him  of  the  sum  named,  and  this  agreement  the 
defendant  now  relies  upon.  That  is  a  very  incomplete 
presentation  of  the  case,  we  must  go  further  back,  viz.  :  to 
the  status  of  the  parties  when  the  parol  agreement  was  made. 
See  what  the  agreement  was,  and  what  was  done  towards 
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the  performance  thereof,  and  finally  in  what  condiditon  the 
parties  are  left  if  the  further  performance  is  refused,  and  then 
the  question  whether  this  will  be  permitted  by  a  court  of 
equity,  will  be  prominently  exhibited. 

The  defendant  was  the  equitable  owner  in  possession  of 
the  land  in  question.  He  held  an  agreement,  valid  in  law 
and  in  equity,  for  the  conveyance  to  him  of  the  legal  title  on 
payment  of  the  price,  that  price  he  had  in  part  paid,  and 
had  in  reliance  upon  his  equitable  title,  cultivated  the  land 
as  a  farm,  and  "  made  betterments  and  improvements 
thereon." 

This  constituted  him  the  equitable  owner,  and  the  vendor 
(Hunting),  trustee  in  equity,  holding  the  legal  title  subject  to 
the  equitable  rights  of  the  defendant,  the  latter  could  have 
compelled  a  conveyance  to  himself  beyond  all  question. 

In  this  condition  of  the  title,  the  residue  of  the  purchase 
money  being  about  to  become  payable,  the  defendant  ap- 
phed  to  the  testator  and  requested  him  to  advance  the  money 
(S284),  and  take  the  conveyance  to  himself,  giving  to  the 
defendant  his  contract  for  the  conveyance  of  the  land  on  re- 
payment to  him  of  the  money  so  advanced,  and  it  was  there- 
upon by  parol  agreed  that  the  defendant  should  procure  the 
conveyance  to  be  made  to  the  testator,  he  should  advance 
the  money  and  give  the  defendant  such  conti'act  for  the  con- 
veyance to  him  upon  the  payment  of  such  advance,  in  five 
years  with  interest  payable  annually. 

Now,  it  may  be  conceded,  that  while  this  agreement  re- 
mained wholly  executory,  the  parties  could  not  have  en- 
forced it  either  at  law  or  in  equity,  but  it  did  not  so  remain. 
The  defendant  at  once  entered  upon  its  performance  ;  lie  sur- 
rendered to  the  original  vendor  his  contract  of  purchase,  as 
a  consideration  for  a  conveyance  to  the  testator,  and  procured 
a  conveyance  to  be  made  by  the  former  vendor  to  this  plain- 
tiff, received  the  deed  himself  and  carried  and  delivered  it  to 
the  latter,  who,  thereupon  advanced  the  money  stipulated 
for,  delivering  the  check  therefor  to  the  defendant.     There- 
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upon  the  testator  sets  hira  at  defiance,  refuses  to  give  him 
any  contract  or  writing  declaring  the  rights  of"  the  defendant, 
and  now  prosecutes  an  ejectment  to  turn  the  latter  out  of 
possession. 

So  gross  a  fraud  ought  not  to  be  permitted,  and  I  am  quite 
certain,  that  the  principles  upon  which  courts  of  equity 
enforce  agreements  that  have  been  in  part  performed,  are  an 
adequate  protection  to  the  defendant. 

The  moment  the  testator  had  received  the  deed  procured 
for  him  by  the  defendant,  and  had  refused  to  execute  U 
proper  instrument  declaring  the  terras  upon  which  the 
defendant  had  invested  lu'.n  Vvitli  legal  title,  the  court  of 
equity  would  have  entertained  a  bill  to  compel  such  a 
declaration. 

The  prevention  of  fraud  would  have  been  ample  ground 
for  equitable  interposition,  and  nothing  in  the  statute  •f 
frauds,  in  any  degree  interferes  with  the  exercise  of  that 
jurisdiction  ;  but  on  the  contray,  either  with  or  without  the 
saving  in  the  statute  above  referred  to,  the  court  always  pre- 
vents the  use  of  the  statute  as  a  cover  and  protection  to  the 
fraudulent  party. 

And  as  courts  of  equity  will  assume  for  the  purpose  of 
testing  the  rights  of  the  parties,  that  that  is  done  which  ought 
to  be  done,  and  which,  upon  the  facts  disclosed,  the  court 
would  compel  the  plaintiff  to  do,  this  action  will  be  disposed 
of  as  if  the  testator  had  performed  his  parol  agreement,  by 
executing  and  delivering  the  writing  which  he  agreed  to 
deliver,  and  in  expectation  whereof,  the  defendant  surrendered 
his  former  contract,  and  procured  a  conveyance  of  the  land  to 
the  testator. 

The  leading  case  of  ParJchurst  agt.  Van  Cortlandt,  (14 
Johns.,  15),  is  in  full  support  of  these  views,  and  subsequent 
cases  unfold  and  apply  the  principles  that  a  party  will  not 
"be  permitted  to  insist  upon  the  statute  of  frauds  to  protect 
him  in  the  enjoyment  of  advantages  procured  from  another 
in  faith  of  the  oral  agreement  on  which  the  latter  has  acted, 
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And  in  faith  hereof  he  has  placed  himself  in  a  situation  in 
which  he  must  suffer  wrong  and  injustice  (See  Brown  agt. 
Lynch,  1  Faige,  147  ;  Lowery  agt.  Tew,  3  Barl.  Ch.,  407 ; 
Hoges  agt.  Tennessee  Marine  <&  Fire  Ins.  Co.,8  N.  Y.,  416  ; 
Bespard  Agt.  Walbridge,  15  N.  Y.,  374;  and  Ryan  agt. 
Box,  34  2{.  Y.,  307  ;  and  other  cases  there  collected,  2 
Story's  Eq.  Jur.,  %  759,  et  seq). 

It  is,  however,  insisted  that  this  is  not  a  bill  by  the  defend- 
ant to  compel  the  performance  of  the  parol  agreement,  but 
an  action  by  the  alleged  vendor  to  recover  the  possession, 
and  that  even  admitting  that  the  defendant  will  be  in  equity 
entitled  to  his  deed  on  payment  of  the  price,  the  testator  was 
entitled  to  the  possession  in  the  meantime. 

That  depends  upon  the  intent  of  the  parties  appearing 
upon  a  view  of  the  entire  transaction.  The  defendant  was 
in  possession,  and  had,  by  the  acquiescense  of  the  former 
vendor,  been  in  possession,  making  improvements,  &c.,  for 
many  years  ;  in  substance,  the  testator  consented  to  be  placed 
in  the  shoes  of  such  vendor.  Nothing  is  stipulated  in  regard 
to  any  surrender  of  possession,  by  the  defendant  and  nothing 
indicates  that  the  testator  expected  it,  I  think  it  clear,  that 
the  former  vendor  would  not  have  been  pemiitted,  so  long 
as  the  defendant  was  not  in  default,  to  have  deprived  the 
defendant  of  the  possession  of  the  land  and  the  enjoyment  of 
the  improvements  he  had  been  induced  to  make  by  the  con- 
tract, and  the  possession  given  to  him  under  it ;  and  it  is 
equally  clear,  that  the  testator  to  entitle  him  to  possession, 
should  have  shown  affirmatively,  that  a  change  in  this  res- 
pect was  agreed  to  when  he  consented  tabe  substituted  in 
the  place  of  the  vendor. 

Besides  this,  however,  it  is  conclusive  against  this  claim  of 
the  testator,  that  the  parol  agreement  as  found  by  the  court, 
provides,  that  the  testator  shall  have  interest  paid  to  him 
annually  on  the  sum  advanced. 

This  not  only  indicates  that  the  advance  was  understood 
and   treated  as  a   mere  loan,  wiuitever  was  the    technical 
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form  of  the  transaction  ;  but  it  indicates  moreover,  that  the 
parties  meant  that  the  testator  should  have  interest,  and  the 
defendant  have  the  rents  and  profits.  It  would  be  plainly 
inequitable  that  the  testator  should  have  the  use  of  the  land 
and  interest  also.  This,  of  course,  does  not  happen  whenever 
a  mortgagee  is  in  possession,  but  always  subject  to  an  account- 
ing by  the  latter  in  which  such  rents  and  profits  are  applied 
towards  satisfaction  of  the  mortgage  debt  and  the  interest 
thereon. 

Here  it  was  contemplated,  that  the  defendant  should  con- 
tinue to  occupy,  as  he  did  occupy  when  and  long  before  and 
for  more  than  two  years,  after  the  agreement  with  the  testator 
was  made.  The  plaintiff  will  be  left  to  pursue  his  remedies 
under  the  agreement,  but  was  not  in  equity  entitled  to 
possession  in  this  action. 

I  think,  the  order  appealed  from  should  be  affirmed,  and 
judgment  absolute  for  the  respondent,  with  costs,  be  ordered 
pursuant  to  the  appellant's  stipulation. 
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N.  Y.  SUPERIOR  COURT. 

Frank  Johnson  et  at,  plaintiffs  and  respondents,  agt. 
Charles  J.  Oppenheim  et  al,  defendants  and  appellants. 

A  covenant  for  quiet  enjoyment  in  a  lease  means  only  that  the  tenant  shall  not  bo 
evicted  by  a  paramoant  title.  It  relates  only  to  the  title,  and  rot  to  the  actual 
poesessiou  or  undisturbed  enjoyment,  where  there  is  no  eviction  from  the  premises 
demised. 

So  long  as  the  tenant  remains  in  possession  and  use  of  a  part  of  the  building,  it  is 
conclusive  evidence  against  him  that  it  has  not  been  destroyed  and  that  it  is  not 
nntenantable  within  the  meaning  of  the  act  of  1860. 

It  must  be  taken  to  have  been  the  true  intention  of  the  legislature  in  the  passage  of  the 
act  of  1860,  to  absolve  the  lessee,  in  the  cases  contemplated  by  the  statute,  from  the 
payment  of  rent,  provided  he  avails  himself  of  the  privilege  given  to  quit  aiid 
suTTender  possession  of  the  leasehold  premises  and  of  the  land  so  leased  or  occupied. 

It  is  no  surrender  in  law  or  in  fact,  of  leasehold  premises  by  a  tenant  in  possession 
claiming  that  the  premises  have  become  untenantable,  and  his  right  to  abandon 
nnder  the  act  of  1860,  where  he  moves  out  on  a  previous  notice  to  the  landlord, 
and  delivers  to  him  the  key  of  the  main  building,  (which  is  refused)  but  leaves  a 
sub-tenant  of  the  lessee  of  a  portion  of  the  building,  in  undisturbed  possession  of 
his  portion  with  a  key  to  another  outer)  door  of  the  same,  also  in  his  possession. 
The  possession  of  the  sub-tenant  is  that  of  the  tenant  as  respects  the  rights  of  the 
landlord  under  the  statute. 

General  Term,  March,  1872. 

Before  Freedman,  Curtis  and  Sedgwick,  JJ. 

Appeal  from  judgment  entered  upon  the  verdict  of  a  jury, 
and  from  order  denying  defendants'  motion  for  a  new  trial 
upon  the  judge's  minutes. 

The  action  was  brought  to  recover  S3,500,  a  quarter's  rent, 
due  November  1st,  18G9,  of  the  premises,  with  the  buildings 
thereon,  known  as  No.  475  Broadway,  running  through  to 
Mercer  street,  under  a  lease  of  the  premises  made  by  tiie 
plaintiff's,  the  owners,  to  the  defendants,  dated  January  15th, 
1869,  for  five  years  from  May  1st,  1809,  at  the  annual  rent 
of  $14,000,  payable  quarterly. 
Vol.  XLin.  28 
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Tlie  louse  contains  the  usual  covenant  on  the  part  of  the 
defendants,  as  lessees,  to  pay  the  rent,  and  a  covenant  on  the 
part  of  the  plaintitts,  that  tlie  defendants,  on  paying  the  said 
rent  reserved,  and  fulfilling  all  the  covenants  and  agreements 
on  lueir  part,  shall,  (luring  the  term  granted  enjoy  and 
quietly  hold  said  demised  premises,  without  let  or  hindrance 
of  the  plaintilfs,  their  successors,  heirs  or  assigns,  or  any  other 
person  whatever.     It  also  contains  the  following  provision  : 

"  And  the  premises  hereby  demised  are  to  be  used  hi  the 
business  of  importers  and  manufacturers  of  and  dealers  in 
cloaks  and  mantillas,  and  for  any  other  purposes  or  business 
not  more  hazardous,  as  respects  fire,  than  the  business  afore- 
said, but  for  no  other  business,  without  written  permission 
first  had  of  the  said  party  of  the  first  part,"  &c. 

The  defendants,  by  their  answer,  admitting  the  lease,  and 
their  entry  and  occupation  of  the  premises  thereunder  down 
to  October  1st,  1S69,  set  up  for  defense: 

Frst.  That  on  the  1st  of  October,  the  premises  having 
become  untenantable,  without  fault  on  their  part,  they  sur- 
rendered possession,  the  principal  cause  of  the  itijury  to  the 
premises  having  been  tiie  improvements  on  the  adjoining 
property,  against  which  the  answer  alleges  that  the  plaintiiis 
did  not  provide  proper  or  requisite  precautions. 

Second.  That  by  the  improvement  of  the  adjoining  prem- 
ises, certain  windows  in  the  north  gable  wall  of  the  building 
leased,  which  were  useful  and  important  for  the  purposes 
of  their  business,  were  closed,  and  that  they  surrendered  on 
that  account. 

Third.  The  defendants  admit  their  liability  for  the  rent 
down  to  October  1st,  1SG9,  the  date  of  their  alleged  surren- 
der, $2,33-3  34,  and  offer  judgment  for  that  amount. 

The  court  having  awarded  the  opening,  and  close  to  the 
defendants,  tiiey  gave  evidence  tending  to  show  that  about 
the  1st  of  June,  1S69,  Mr.  William  C.  Rhinelander,  the 
owner  of  the  lot  adjoining  on  the  north,  tore  down  the  old 
building  standing  on  his  lot,  and  proceeded  to  excavate  the 
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same  for  the  purpose  of  erecting  a  new  building  thereon,  but 
that  by  reason  of  the  defendants'  refusal  to  give  the  necessary 
license,  the  building  leasedwas  not  properly  shored  up;  that 
as  the  excavation  proceeded,  the  foundation  of  the  north 
wall  of  the  building  gave  way  in  part,  and  the  wall  itself  and 
the  lower  floors  of  the  building  were  consequently  weakened 
and  impaired  solely  in  consequence  of  the  buildmg  not  being 
shored  up;  that  on  the  24th  day  of  August,  a  portion  of  the 
ground  floor  settled  a  foot  or  two,  and  the  stairway  to  the 
second  floor,  the  ceilings,  &c.,  were  more  or  less  disturbed. 
On  that  day  the  defendants  wrote  to  the  plaintiffs,  that  by 
reason  of  the  settling  down  of  the  floor  the  premises  had  be- 
come untenantable,  and  that  they  should,  therefore,  be  com- 
pelled speedily  to  vacate  the  premises,  and  asking  with 
whom  and  where  they  should  leave  the  key.  The  plaintiffs 
replied,  that  they  should  decline  to  receive  the  key.  The 
defendants  continued  to  occupy  the  store,  being  more  or  less 
incommoded  by  the  results  of  the  excavation,  until  October 
Ist,  and  meantime,  the  erection  of  the  new  building  adjoin- 
ing closed  up  the  windows  on  the  north  gable.  On  the  30th 
of  September,  the  defendants  having  moved  out  their  stock 
of  goods,  &c.,  sent  the  key  of  the  front  door  of  the  store  on 
Broadway,  by  express,  to  the  plaintiffs,  and  wrote  them  by 
mail  to  that  effect,  stating  that  they  had  vacated  the  premises 
in  consequence  of  the  same  having  become  untenantable. 
The  defendants  refused  to  receive  the  key,  and  replied  by 
mail,  October  2d,  that  they  wholly  refused  to  accept  any 
surrender  of  the  premises,  or  to  accept  the  key,  and  would 
hold  the  defendants  hable  for  all  rent  to  accrue  under  the 
lease,  and  denying  that  the  premises  had  been  rendered  un- 
tenantable, but  that  if  they  had,  it  was  solely  occasioned  by 
the  defendants'  persistent  refusal  to  allow  the  property  to  be 
shored  up  and  protected  against  the  adjoining  excavation. 

There  was  no  pretense  of  any  other  surrender  or  attempt 
at  surrender  of  the  premises  on  the  part  of  defendants,  than 
this  of  October  1st. 
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Between  the  date  of  the  execution  of  the  lease  and  of  the 
commencement  of  the  term,  the  defendant  executed  to  one 
Fisher,  a  manufacturer,  a  written  lease  of  the  entire  fourth 
floor  of  the  building  and  of  a  portion  of  the  third  floor  lor 
the  entire  period  of  the  defendants'  term  under  the  lease. 
Under  this  lease  Fisher  entered  into  possession  in  ]\[ay,.lSG9, 
of  the  portion  of  the  premises  so  leased  to  him,  and  coniinued 
so  to  occupy  the  same  and  to  carry  on  his  business  tlierein, 
until  after  the  expiration  of  the  quarter  for  the  rent  of  which 
this  action  is  brought.  When  the  defendants  quitted  their 
part  of  the  building  and  sent  the  key  of  the  store  to  the 
plaintiffs,  they  left  him  in  possession  of  tiie  third  and  fourth 
flooi*s,  and  took  no  proceedings  whatever  to  remove  him.  It 
appears  also,  that  the  key  which  the  defendant  sent  by  ex- 
press was  only  the  key  of  the  store  ;  that  the  entrance  to 
the  lofts  occu{)ied  by  Fisher,  was  by  a  separate  outer  door 
and  stairway  on  Broadway,  to  which  there  was  another  and 
different  key,  and  that  no  offer  of  this  key  was  made  to  the 
plaintiffs.  The  defendants  offered  to  prove  that  Fisher  had 
agreed  to  go  out  when  they  did,  and  they  only  received  rent 
from  him  up  to  the  time  tliey  left ;  but  this  evidence  was  ex- 
cluded as  immaterial.  Upon  tiiis  state  of  facts,  the  defendants 
having  rested,  the  plaintiffs  moved  the  court  to  direct  a 
verdict  in  their  favor  for  the  whole  quarter's  rent,  insisting 
that  the  defendants  had  proved  no  surrender,  and  the  comt 
so  ordered,  and  the  defendants  excepted.  Defendants'  coun- 
sel submitted  a  series  of  requests  to  charge  the  jury,  but  tlie 
court  refused  to  charge  any  of  them,  and  defendants'  counsel 
excepted  to  eacli  refusal  separately. 

The  jury,  by  direction  of  the  court,  found  a  verdict  for  the 
plaintiffs  for  $3,985  10. 

The  defendants'  cowaisel  then  moved  for  a  new  trial  on 
the  minutes  of  the  judge,  upon  the  legal  exceptions  taken  in 
the  course  of  the  trial ;  on  the  exceptions  taken  to  the  refusal 
of  the  court  to  charge  as  requested  by  the  defendants ;  on 
the  exceptions  taken  to  tlie  charge  of  the  court  as  delivered, 
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and  also  upon  the  ground  of  insufficient  evidence  to  warrant 
the  direction  of  the  court  to  the  jury  to  render  such  a  verdict, 
or  to  warrant  the  jury  in  rendering  such  a  verdict. 

The  motion  was  denied  by  the  court,  and  to  the  decision 
of  the  court  in  that  behalf,  and  each  and  every  part  of  it  the 
defendants'  counsel  then  and  there  duly  excepted. 

Judgment  wajs  therealter  entered  upon  the  verdict,  and 
defendants  appealed  from  the  judgment,  and  also  from  the 
order  denying  the  motion  for  a  new  trial. 

John  Graham,  for  defendants  and  appellants. 
Joseph  H.  Choate,  for  plaintiffs  and  respondents. 

By  the  court,  Freedman,  J. — The  covenant  for  quiet 
enjoyment  contained  in  the  lease  means  only  that  the  tenants 
shall  not  be  evicted  by  a  paramount  title.  It  relates  only 
to  the  title,  and  not  to  the  actual  possession  or  undisturbed 
enjoyment,  where  there  is  no  eviction  from  the  premises 
demised. 

Nor  is  there  any  actual  or  imphed  contract  or  warranty 
on  the  part  of  the  plaintiffs  in  this  case,  that  the  premises 
demised  shall  be  or  continue  fit  for  the  purposes  of 
defendants'  business.  The  clause  contained  in  tiie  lease, 
which  requires  the  premises  to  be  used  in  the  business  of 
importers  and  manufacturers  of  and  dealers  in  cloaks  and 
mantillas,  or  for  any  business  not  more  hazardous,  as  respects 
^re,  than  tlie  business  specifically  mentioned,  cannot  be  con- 
strued into  any  such  implied  contract  or  warranty  {Howard 
agt.  Doolittle,  3  Buer,  4G4 ;  Boupe  agt.  Genin,  1  Sweeny,  29j 
affirmed,  45  N.   I\,  119). 

Mtjers  agt.  Burns,  35  N.  Y.,  2^9,  is  not  an  authority  for 
the  proposition  that  it  should  be  so  construed.  In  the  last 
mentioned  case,  the  landlord  had  leased  the  premises  "  as  a 
first  chiss  hotel,"  and  had  covenanted  "to  keep  tlie  said 
hotel  and  premises  in  good  necessary  repair  during  the  term, 
at  his  own  proper  charge  and  expenses." 
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To  defeat  plaintiffs'  action,  therefore,  defendants  had  either 
to  prove  an  eviction,  or  to  bring  themselves  within  the  pro- 
visions of  the  act  of  ISGO,  and  before  the  verdict  rendered 
against  them,  pursuant  to  the  direction  of  the  court,  can  be 
upheld,  it  must  appear  clearly,  that  they  failed  to  do  either. 
The  defendants  had  the  affirmative  of  the  issue.  There 
being  no  conflict  of  evidence,  when  they  rested  their  proofs, 
all  presumptions  and  inferences  which  they  would  have  had 
a  right  to  ask  the  jury  to  draw  in  their  favor  from  the  facts 
proven,  if  the  case  had  been  submitted  to  the  jury,  are  to 
be  conceded  to  them. 

The  adjudications  of  this  state,  bearing  upon  the  general 
subject  of  interference  by  landlords  with  tenants,  may  be 
assorted  into  three  distinct  and  entirely  different  classes  of 
cases,  the  remedy  for  each  class  being  peculiar  to  it,  viz. : 

Is^.  Cases  where  the  tenant  is  evicted,  without  the  wilful 
or  voluntary  agency  of  the  landlord,  from  the  whole  or  some 
part  of  the  demised  premises ;  as  for  example,  an  eviction  of  the 
tenant  by  title  paramount  of  the  contiguous  proprietor.  Here, 
if  the  eviction  is  from  the  whole  premises,  the  tenant  is  not 
chargeable  with  rent ;  but  if  it  be  from  a  part  of  the  premises, 
the  law,  in  its  inabihty  to  impute  blame  to  the  landlord  for 
the  act  of  another  person,  requires  the  rent  to  be  appor- 
tioned, so  that  the  tenant  shall  be  liable  to  pay  for  sucli 
portions  of  the  premises  as  he  retains  {Mojat  agt.  Strong,  9 
.Bosw.,  57;  and  see  Mark  agt.  Patchin,  2*^  How.,  20). 

2d.  Cases  w^here  the  landlord  commits  an  act  or  acts  of 
trespass,  which  interfere,  more  or  less,  with  the  beneficial 
enjoyment  of  the  premises,  but  which  leave  the  demised 
premises  intact,  and  do  not  deprive  the  tenant  of  any  part  of 
them,  so  that,  though  he  may  be  injured,  he  is  not,  thereby 
dispossessed.  Here  the  rule  is,  inasmuch  as  the  wrongful 
act  of  the  landlord  stops  short  of  depriving  the  tenant  of  any 
portion  of  the  premises,  that  such  trespass  is  no  defense 
against  the  liability  for  rent,  and  the  tenants'  sole  remedy 
therefor  is  an   action  for  damages  against  the   wrongdoer 
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{Edgerton  agt.  Faige,  20  N.  Z.,  283  j  Lounsberry  agt.  Snyder , 
31  N.  Y.,  514 ;  Cram  agt.  Prosser,  2  Sandf.,  120  ;  Mortimer 
ugt.  Bruno,  6  JBosw.,  653;  PecZ:  agt.  7/iZer,  31  ^ar6.,  117). 

3fi.  Cases  where  the  landlord  enters  wilfully  upon  and 
expels  the  tenant,  actually  or  constructively,  from  a  part  of 
the  demised  premises.  Here  the  rule  is,  that  the  whole 
rent  is  suspended  during  the  term,  tliough  the  tenant  con- 
tinue in  possession  of  the  residue  {Christopher  agt.  Austinj 
1  Kern.,  217 ;  FecJc  agt.  Hiler,  24  Barb.,  178). 

No  eviction,  actual  or  constructive,  within  the  decision 
of  any  of  these  cases  has  been  proved  in  the  case  at  bar. 
The  right  of  William  C.  Rhinelander,  the  owner  of  the  lot 
adjoining  the  premises  in  question  on  the  north,  so  to  im- 
prove and  build  upon  his  own  lot,  as  to  shut  up  the  windows 
in  the  north  wall  of  the  premises  demised  to  the  defendants, 
there  being  no  question  of  ancient  lights,  cannot  be  disputed, 
and  as  the  lease  contains  no  covenant  against  it,  the  closing 
up  of  said  windows  by  Rhinelander  cannot  be  tortured 
into  an  eviction,  actual  or  constructive,  of  the  defendants 
from  the  whole  or  any  part  of  the  demised  premises.  Even 
had  the  plaintiffs  themselves  owned  Rhinelander's  lot  and 
built  on  such  land  in  such  a  manner  as  to  obstruct  and 
darken  the  windows  in  the  premises  demised,  such  act, 
even  if  it  were  a  ground  for  damages,  would  not  Lave 
operated  as  an  eviction  {Palmer  agt.  Wetmore,  2  Sandf. ^ 
316 ;  Parlcer  agt.  Foote,  19  Wend.,  309 ;  Meyers  agt. 
Gemmel,   10  Barb.,  537). 

Not  having  shown  an  eviction  independently  of  the  act 
of  1860,  the  next  inquiry  is,  whether  defendants  have 
brought  themselves  within  the  provision  and  purview  of 
that  act. 

Now  it  is  true,  that  the  literal  reading  of  the  statute  is, 
that  if  a  building,  without  any  ftiult  or  neglect  on  the  part 
of  the  lessee,  be  destroyed,  or  be  so  injured,  as  to  be  un- 
tenantable and  unfit  for  occupancy,  the  lessee  shall  not  be 
liable  to  pay  rent  after  such  destruction  or  injur}',  unless 
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otherwise  expressly  agreed,  and  may  quit  and  surrender  the 
possession.  The  defendants  ckiim  the  benefit  of  such  literal 
reading,  and  insist  that  the  statute  should  be  so  construed  as 
to  mean  that,  whenever  the  demised  premises  become  un- 
tenantable and  unfit  for  occupancy,  that  constitutes  an  evic- 
tion of  the  lessee,  suspending  the  right  of  the  landlord  to 
rent  so  long  as  it  lasts,  and  that,  in  addition  to  this,  the  lessee 
may  quit  and  surrender  and  thus  absolutely  annul  the  lease  ; 
that  he  has  this  option,  but  is  not  bound  to  exercise  it.  But 
as  such  literal  interpretation  would  lead  to  the  absurd  con- 
sequence, in  case  of  the  destruction  or  unfitness  of  only  a 
comparatively  smnll  part  of  the  demised  premises,  of  con- 
tinuing the  lessee  in  the  enjoyment  and  occupation  of  the 
premises,  and  yet  absolving  him  from  all  rent,  it  cannot  be 
adopted.  As  laws  must  necessarily  deal  in  generals,  and  can- 
not descend  to  particulars,  and  as  the  interpretation  of  them 
is  the  application  of  them  to  particular  cases,  and  as  the 
presumption  is  against  an  absurd  intent,  whenever  the  words 
taken  in  their  ordinary  sense  v^'ould  lead  to  such  a  conse- 
quence, it  is  the  duty  and  province  of  the  courts  to  so  far 
restrict  their  meaning  as  to  avoid  such  a  consequence. 
Domat  says  upon  the  point :  "  Whenever  it  appears  that 
the  sense  of  a  law,  how  clear  soever  it  may  appear  in  tlie 
words,  would  lead  us  to  false  consequences,  and  to  decisions 
that  would  be  unjust,  if  the  law  were  indifferently  applied  to 
everything  that  is  contained  within  the  expression,  the  pal- 
pable injustice  that  would  follow  from  this  apparent  sense, 
obliges  us  to  discover  by  some  kind  of  interpretation,  not 
what  the  law  says,  but  what  it  means,  and  to  judge  by  its 
meaning,  how  far  it  ought  to  be  extended,  and  what  are  the 
bounds  that  ought  to  be  set  to  its  sense."  The  interpreta- 
tion here  refered  to  is  to  be  guided  again  by  certain  well 
established  rules,  and  one  of  the  most  prominent  of  these, 
and  one  which  helps  us  most  in  the  discovery  of  the  true 
meaning  of  the  law,  is  the  reason  of  the  law,  or  the  cause 
which  moved  the  legislature  to  enact  it.     This  ought  not  to 
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be  confounded  with  the  mind  of  the  law  ;  for  that  is  nothing 
but  the  genuine  meaning  of  it,  for  the  finding  out  of  which 
we  call  in  the  reason  of  it  to  our  assistance. 

Another  rule  is,  that  in  case  of  doubt,  a  statute  consisting 
of  divers  parts  or  clauses  is  to  be  judged  by  looking  at  the 
whole,  and  to  be  construed  so  as  to  carry  out  the  intention 
of  the  law-making  power.  The  whole  context  may  be  con- 
sidered in  endeavoring  to  collect  such  intention,  although 
the  immediate  object  of  the  inquiry  be  the  meaning  of  an 
isolated  clause. 

The  reason  and  spirit  of  cases,  therefore,  make  the  law,  and 
not  the  mere  letter. 

Now  what  was  the  reason  for  the  passage  of  the  statute  in 
question,  and  the  main  intent  of  the  legislature  in  enacting  it? 

At  the  time  of  such  passage  the  law  was  firmly  settled, 
by  a  long  series  of  adjudications  in  the  English  courts  as  well 
as  our  own,  that  upon  a  lease  for  years,  with  a  covenant  to 
pay  a  stipulated  annual  rent,  the  rent  is  payable  by  a  lessee 
to  the  end  of  his  term,  though  the  property  be  destroyed  by 
fire,  and  that  the  lessee  has  no  relief  against  an  express  cov- 
enant to  pay  the  rent,  either  at  law  or  in  equity,  unless  he 
has  protected  himself  by  a  stipulation  in  the  lease,  or  the 
landlord  has  covenanted  to  rebuild.  This  rule  operated  so 
harshly  in  many  cases  that,  as  is  well  known,  the  legislature 
interfered  by  the  passage  of  tiie  act  now  under  consideration. 
The  act,  in  the  absence  of  a  written  agreement  or  covenant 
to  the  contrary,  reverses  the  prior  rule  of  law  and  affords 
relief  not  only  against  fire,  but  against  the  elements  generally 
and  any  other  cause,  by  which  the  building  may  be  so  far 
injured  as  to  be  untenantable  and  unfit  for  occupancy.  But 
it  makes  no  apportionment  or  division  of  the  buildmg,  or  of 
its  destruction,  untenuntableness  or  unfitness.  Consequently, 
80  long  as  the  lessee  remains  in  possession  and  use  of  a  part 
of  the  building,  it  is  conclusive  evidence  as  against  him  that 
it,  has  nof  been  destroyed  and  that  it  is  not  untenantable  or 
unfit  for  occupancy  within  the  meaning  of  tlie  act. 
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In  order  to  give  due  weight  and  effect  to  tliese  various  con- 
eiderations,  wliicii  have  been  noticed,  it  must  be  taken  to 
have  been  the  true  intention  of  the  legislature  to  absolve  the 
lessee,  in  tlie  cases  contemplated  by  the  statute,  from  the 
payment  of  rent,  provided  he  avails  himself  of  the  privilege 
given  to  quit  and  surrender  possession  of  the  leasehold 
premises  and  of  the  land  so  leased  or  occupied.  The  reason 
and  purpose  of  the  law  and  the  nature  of  the  grievance  it 
was  designed  to  remedy  forbid  us,  as  the  respondents  have 
correctly  argued,  to  construe  the  two  clauses  of  the  statute 
independently  of  each  other,  or  to  give  the  lessee  the  benefit 
of  the  relief  from  the  rent  except  upon  the  condition  of  his 
quitting  and  surrendering  the  possession. 

It  remains,  therefore,  to  be  considered  whether  the  defend- 
ants have  quitted  and  surrendered  such  possession. 

According  to  the  evidence  the  defendants  forwarded  the 
key  of  the  outer  door  to  the  store  on  the  first  story,  to  the 
plaintiffs  by  express,  and  at  the  same  time,  September  30, 
1869,  advised  plaintiffs  of  it  by  letter  through  the  post-office. 
Plaintiffs  acknowledged  the  receipt  of  the  letter  under  date 
of  October  2,  1869,  and  absolutely  refused  to  accept  any 
surrender  of  the  premises,  or  the  key,  upon  the  ground  that 
the  premises  were  not  untenantable,  and  that,  if  they  were, 
it  was  the  fault  of  the  defendants  in  consequence  of  their  per- 
sistent refusal  to  allow  the  building  to  be  protected  against 
the  consequences  of  the  excavation  on  the  adjoining  lot. 
Plaintiffs  also  notified  defendants  that  they,  the  defendants 
would  be  held  liable  for  all  rent  to  accrue  under  the  lease. 
If  the  surrender  was  complete  in  fact  and  sufficient  in  law, 
the  reasons  assigned  by  plaintifi's  for  their  refusal  to  accept 
it,  are  wholly  immaterial.  If  incomplete  and  insufficient, 
defendants  were  not  relieved  by  any  of  the  grounds  upon 
which  plaintiffs  based  their  refusal,  or  the  manner  of  such 
refusal,  from  the  necessity  of  making  an  effectual  surrender. 
The  evidence  further  showed,  that  the  defendants  had  ex- 
ecuted a  written  lease,  for  the  whole  uncxpii-ed  term  of  their 
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own  lease,  to  one  Fisher,  of  the  fourth  and  part  of  the  third 
story  of  the  building  in  question,  that  under  this  sub-lease 
Fisher  had  entered  into  possession  and  was  engaged  in  the 
manufacture  of  tassels  and  fringes  upon  said  premises  and  em- 
ployed fifteen  or  twenty  people  in  that  business ;  that  at  the 
time  of  defendants'  removal  from  the  building  they  left  Fisher 
behind  in  the  occupation  of  the  parts  leased  to  him,  and  that 
he  remained  in  the  occupation  and  full  enjoyment  of  those 
parti  for  a  month  or  two  after  the  first  day  of  October,  1869. 
It  also  appeared  that  defendants  took  no  proceedings  what- 
ever to  remove  Fisher  ;  that  the  key  sent  by  them  by  express, 
was  only  the  key  of  the  store ;  that  the  entrance  to  the 
upper  stories  occupied  by  Fisher  was  by  a  separate  outer 
door  and  stairway  on  Broadway,  to  which  there  was  another 
and  diflferent  key,  and  that  no  offer  of  this  key  was  made  to 
the  plaintiflfs.  As  Fisher's  title  was  good  against  the  plain- 
tiffs and  his  continued  occupation  constituted,  in  judgment 
of  law,  possession  by  the  defendants,  the  surrender,  made  by 
the  latter  of  the  key  of  the  store,  leaving  Fisher  in  possession 
of  the  upper  part  of  the  building,  was  no  surrender  in  law 
or  in  fact,  of  the  possession  of  the  leasehold  premises  and  of 
the  land  covered  by  their  lease,  within  the  meaning  of  the 
act  of  1860.  The  defendants,  therefore,  continued  liable  on 
their  covenant  to  pay  the  rent. 

As  a  necessary  corollary,  defendants'  offer  to  prove  that 
Fisher  agreed  to  go  out  with  the  defendants,  that  pursuant 
to  an  arrangement  made  with  him  he  had  no  longer  any 
right  to  continue  the  occupation,  and  that  they  declined  to 
receive  rent  from  him  after  their  own  removal,  were  properly 
excluded  as  immaterial.  No  agreement,  understanding,  or 
dealings  between  them  and  Fisher  could  amount  to  a  quitting 
and  surrender  of  the  possession,  so  long  as  Fisher  remained 
actually  in,  and  so  long  as  his  possession  was  their  possession 
and  not  the  plaintiffs'. 

The  views  so  far  expressed  render  it  unnecessary  to  in- 
quire whether  or  not  the  defendants  were  precluded  by  their 
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refusal  to  allow  the  building  to  be  shored  up  from  invoking 
the  benefit  of  the  act  of  ]  860. 

The  denial  of  defendants'  motion,  at  the  trial,  for  leave  to 
amend  the  answer  by  the  insertion  of  a  defense  of  fraud  by 
plaintiffs  in  the  procurement  of  defendants'  execution  of  the 
lease  in  question,  was  a  matter  not  only  resting  in  tiie  sound 
discretion  of  the  court,  but  perfectly  proper  under  the  circum- 
stances. A  motion  for  leave  to  set  up  a  new  and  separate 
defense,  and  to  raise  an  entirely  new  issue,  the  granting  of 
which  would  operate  as  a  surprise  upon  the  plaintiffs,  should 
never  be  allowed  at  the  trial. 

The  j  udgment  and  order  appealed  from  should  be  severailly 
affirmed  with  costs.  ♦ 

Curtis  and  Sedgwick,  J  J.  concurred. 
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Mary  C.  Porter,  executrix  of  the  last  will,  &c.,  of  Giles 
W.  Porter,  deceased,  plaintiff  and  respondent,  agt. 
Eleazer  Parmly,  defendant  and  appellant. 

A  mortgage  of  porsonal  chattels  is  a  sale  on  condition.  Under  it  the  legal  title  to  the 
property  is  vested  in  the  mortgagee,  subject  to  the  right  of  the  mortgagor  to  per- 
form the  condition. 

Upon  breach  of  the  condition  of  a  chattel  mortgage,  the  legal  title  becoities  abnoliite 
in  the  mortgagee,  leaving  a  mere  equity  in  the  mortgagor.  The  mortgagee  mav 
thereupon  take  possession  of  the  property,  and  so  far  as  the  legal  rigliis  of  the 
parties  are  concerned,  he  may  thenceforth  treat  it  as  his  own.  But  if  he  pucsued 
HDch  a  course  he  waivee  his  claim  for  any  deficiency  that  might  otherwise  arise. 

If  the  mortgagee,  in  addition  to  his  legal  rights,  desires  to  extingnish  the  mort- 
gagor's equity,  aft«r  forfeiture,  he  must  make  a  fair  and  lona  fide  sale  under  ihe 
power  contained  in  the  mortgage,  or  have  recourse  to  actual  foreclosure  of  the 
equity  by  judicial  proceedings. 

All  legal  claim  of  the  mortgagor  being  gone  after  forfeiture,  he  cannot  sue  for  ihe 
property,  nor  sell  it,  or  give  another  valid  mortgage  or  lien  upon  it.  Nor,  after 
forteiture,  is  the  mortgagee  bound,  at  law,  to  receive  the  amount  of  the  mortgage 
debt  and  restore  the  property  to  the  mortgagor. 

While  the  mortgagor  retains  posses.^ion,  before  default,  he  may  sell  and  deliver  the 
property,  and  the  purchaser  takes  all  the  interest  the  mortgagor  liad  thereto,  and 
holds  it  subject  to  the  mortgage.  Such  purchaser  may  again,  before  default,  Bell 
and  deliver  to  another  with  the  like  effect,  and  in  such  case  the  remedy  of  the 
mortgagee,  npon  maturity  of  the  mortgage  debt,  is  to  follow  the  property  and 
recover  it  from  the  possession  of  the  last  purchaser. 

If  after  default,  the  mortgagor  is  allowed  to  remain  in  possession,  he  may  transfer 
such  possession  together  with  his  equity  of  redemption.  That  is  all  tiie  interest 
he  has  in  the  property,  and  all  he  can  transfer,  even  to  a  bona  fide  purchaser  for 
full  value.  But  the  mortgagee  may,  at  any  time,  take  the  property  out  of  the 
possession  of  such  bona  fi.de  purchaser. 

Until  default  in  the  conditional  payment,  the  mortgagor  has  such  a  possessory  right 
for  a  definite  period  in  the  chattels  mortgaged  agi'.inst  tiie  mortgagee,  coupled 
■with  the  right  of  redemption,  as  is  liable  to  levy  and  sale  on  execution.  In  such 
case  the  purchaser  at  the 'sale  on  the  execution  takes  the  prop.-rty  subject  to  the 
due  mortgau'e.  and  acquires  wiili  it,  a  rigiit  to  redeem  it  by  payment  of  ilie  amount 
on  the  mortgage. 

But  after  the  mortgagee  has  acquired  an  absolute  title  to  the  property  by  reason  of 
the  mortgagor's  default  there  is  no,  I<-ft  such  a  iioiisesRory  right  or  interest  in  the 
mortgagor  as  is  liable  to  be  sold  under  an  execution  against  him,  and  the  rule  ia 
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tlie  same  thoui;h  tlie  ruortgagor  i«  allowed  to  remain  in  possession  after  the  default. 
In  such  case  his  possession  is  merely  By  the  sufferaiice  and  as  the  bailee  of  the 
mortgagee. 

The  mortgagee's  rights  as  against  creditors  thus  defined,  may  still  become  impaired 
and  perhaps  lost  by  a  uon-compliance  with  the  statutoiy  requiremenia  against 
fraudulent  conveyances  and  mortgages. 

The  act  of  1833  requiring  chattel  mortgages  to  be  filed,  does  not  repeal  the  statute 
as  to  fraudulent  conveyances  (2  It.  S.,  136),  but  imposes  on  the  mortgagee, 
who  is  willing  that  the  mortgaged  property  should  remain  in  the  possession  of 
the  mortgagor,  tlie  duty  of  giving  noiice  of  the  existence  and  continuance  of  hii 
mortgage,  by  having  the  same  tiled  and  refiled,  as  provided  for  in  the  act. 

Whether  a  refiling  of  the  mortgage,  aa  to  creditors  of  the  mortgagor  is  \\  holly 
unnecessary  after  default — Query  J 

But  where,  aa  in  this  case,  an  actual  chaiu/e  of  possession  has  taken  placw.  after  defauii, 
by  the  mortgagee  delivering  possession  of  the  property  to  a  partner  of  the  mort- 
gagor (without  removal)  with  the  consent  of  the  latter,  Itcaunot  bedeeme<i  fraud- 
ulent against  a  creditor  of  the  mortgagor,  (who  knew  of  the  mortga^j,;)  w.,  be 
demand  did  not  become  merged  into  a  judgment  until  after  such  change  of  pos- 
session, although  after  the  sxpiratiou  of  one  year  from  the  tiling  of  the  mortgage 
and  no  refiling  had  taken  p;.iue. 

A  sale  of  the  property  on  such  judgment  and  execution  set  aside,  on  the  ground  that 
the  mortgagor  had  theu  no  interest  in  the  property  gnbject  to  levy  and  sale,  the 
title  of  the  property  was  absolutely  vested  in  the  mortgagee. 

General  Term,  March,  1872 

Before  Monell,  P.  J.,  Fueedman  anrl  Curtis,  JJ. 

Appeal  from  judgment  entered  upon  the  rej)ort  of  a 
referee. 

The  action  was  brought  by  Giles  AV.  Porter  against  the 
defendant,  for  the  wrongful  seizure  and  sale  of  personal  prop- 
erty, the  alleged  property  of  said  Porter. 

The  defendant  interposed  a  general  denial.. 

During  the  pendency  of  the  action,  G-iles  W.  Porter  died, 
and  the  action  was  continued  by  and  in  the  name  of  Mary 
C.  Porter,  acting  executrix  of  tlie  last  will  and  testament  of 
said  Giles  W.  Porter,  as  plaintiff. 

The  issues  were  referred,  by  consent  of  parties,  to  a  referee 
to  hear  and  determine  the  same,  who  found  the  follow! njr 
facts  and  conclusions  of  law  : 

Facts,  First  That  for  some  time  prior  to  June  1,  lS-50, 
the  defendant  in  this  action^  was  the  owner  of  certain  furni- 
ture then  being  in  a  certain  hotel,  situated  in  the  city  of 
New  York,  known  as  Rathbun's  Hotel;    such  furniture  theu 
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being  in  the  possession  of  one  Benjamin  Rathbun  and  John 
F.  Porter,  who  were  then  conducting  the  business  of  keeping 
said  hotel  as  partners,  and  such  furniture  being  part  of  the 
equipment  of  said  hotel  and  used  in  conducting  said  business. 

Second.  That  at  some  time  prior  to  the  1st  day  of  June, 
1850,  an  agreement  was  made  between  the  defendant  and 
the  said  John  F.  Porter,  by  which  the  said  defendant  sold  to 
tsaid  Porter,  and  the  said  Porter  purchased  of  said  defendant 
the  said  furniture  above  mentioned  for  the  sum  of  ei"-ht 
thousand  seven  hundred  and  fifty-seven  dollars  and  four  cents, 
the  said  sum  to  be  secured  to  and  to  be  paid  to  said  defend- 
ant by  the  said  Porter,  by  executing  and  delivering  to  said 
defendant  the  bond  of  said  Porter  conditioned  for  the  pay- 
ment of  said  sum  on  demand,  and  also  by  a  mortgage  on 
said  furniture,  to  be  executed  by  said  Porter  to  the  defend- 
ant. 

That  That  said  agreement  was  carried  out  on  or  about 
the  1st  day  of  June,  1 850,  by  the  execution  and  delivery 
by  said  John  F.  Porter  of  his  bond  conditioned  for  the  pay- 
ment of  $8,757  04,  to  the  defendant  on  demand,  with  in- 
terest from  1st  May,  1850,  and  by  the  execution  and  dehvery 
to  the  defendant  of  a  mortgage  on  said  furniture,  which  ex- 
pressed that  it  was  on  condition  that  the  same  should  be 
void  if  said  Porter  should  pay  the  amount  secured  by  said 
bond  on  demand  with  interest  as  aforesaid,  and  also  the  sum 
of  fifty-five  hundred  dollars  on  demand,  with  interest,  which 
mortgage  contained  a  power  of  sale  in  case  of  default  in  pay- 
ment, and  a  provision  that,  until  default,  said  Porter  was  to 
remain  in  possession  of  the  property  therein  described;  which 
said  bond  and  mortgage  were  respectively  dated  on  June  1st, 
1850,  and  which  mortgage  was  duly  filed  on  the  15th  day 
of  June,  1 850,  in  the  office  of  the  register  of  the  city  and 
county  of  New  York. 

Fourth.  That  on  the  same  day  of  the  execution  of  said 
bond  and  mortgage,  and  also  some  time  in  the  month  of 
April,  1851,  the  amount  mentioned  in  and  secured  by  said 


448     NEW  YORK  PRACTICE  REPORTS. 

Porter  agt.  Pmuilv. 

bond  was  demanded  of  the  said  Porter,  and  payment  thereof 
required,  and  possession  of  the  property  described  in  said 
mortgage  was  also  demanded,  but  on  neither  of  said  occasions 
was  said  amount  paid.  That  on  one  of  said  occasions  it 
was  agreed  between  the  said  defendant  and  said  Porter,  that 
the  said  Rathbun  should  be  and  remain  in  possession  of  said 
property  for  the  defendant — he,  the  defendant,  stating  on 
that  occasion,  that  he  would  not  trust  said  Porter  with  the 
property. 

Fifth.  That  said  Benjamin  Rathbun  and  John  F.  Porter^ 
continued  to  be  partners  engaged  in  carrying  on  the  business 
of  keeping  said  hotel  from  the  time  of  the  execution  of  said 
mortgage  up  to  the  time  of  the  sale  under  said  mortgage 
hereinafter  mentioned,  and  that  said  property  so  mortgaged 
continued  to  remain  in  said  hotel  as  the  equipment  and 
farniture  thereof,  and  to  be  used  in  the  carrying  on  such  part- 
nership business  during  the  same  period. 

Sixth.  That  the  said  mortgage  was  not  refiled  in  the  office 
of  the  register  aforesaid  within  thirty  days  next  preceding 
the  expiration  of  one  year  from  the  first  filing  thereof,  but 
was  so  filed  on  the  3d  day  of  July,  1851. 

Seventh.  That  on  the  2d  day  of  July,  18-51,  the  said 
John  F.  Porter,  by  his  statement  made,  signed,  and  verified 
by  him,  confessed  a  judgment- in  favor  of  Giles  W.  Porter, 
assignee  of  Porter  &  Ballard,  for  the  sum  of  $13,060  82 
which  statement  was  filed  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York,  and  judgment  was  entered 
thereon  in  the  supreme  court  for  said  amount  on  the  last 
mentioned  day. 

Eighth.  That  on  the  second  day  of  July,  1851,  an  execu- 
tion against  property  was  issued  on  said  judgment  and 
delivered  to  the  sheriff"  of  the  city  and  county  of  New  York. 
By  virtue  of  which  execution  the  said  sheriff"  levied  upon,  and 
afterwards  and  on  the  21st  day  of  July,  1851,  sold  at  pubhc 
vendue  to  the  said  Giles  W.  Porter  all  the  right,  title  and  in- 
terest which  the  said  John  F.   Porter  had  on  the  2d  day  of 
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July,  1S51,  or  at  any  time  afterwards,  of,  in  and  to  all  the 
furniture,  goods  and  chattels  on  the  premises  known  as 
Rathbun's  Hot^l  in  Broadway,  in  the  city  of  New  York,  and 
all  interest  in  such  property,  wiiich  the  said  sheriff  was 
authorized  to  sell,  and  executed  and  delivered  to  said  Giles 
"W.  Porter,  a  bill  of  sale  therefor ;  that  the  price  at  which 
the  same  was  sold  was  the  sum  of  $t3,000,  but  that  no  money 
was  paid  on  account  thereof,  said  amount,  less  sheriff's  fees, 
being  credited  on  the  execution.  That  on  said  sale,  said 
right,  title  and  interest  was  put  up  and  sold  as  one  lot  and 
not  in  detached  parcels,  and  that  said  sale  took  place  in  or 
upon  some  portion  of  said  hotel,  where  the  property  was 
situated,  the  same  being  distributed  throughout  various  rooms 
in  said  hotel,  in  the  customary  places  for  use. 

Ninth.  That  before  said  confession  of  judgment,  said  Giles 
W.  Porter  knew  of  the  existence  of  the  mortgage  hereinbe- 
fore mentioned. 

Tenth.  That  the  said  defendant  did,  by  an  instrument  in 
writing  endorsed  on  said  mortgage  and  bearing  date  the  1st 
day  of  July,  1851,  make,  constitute  and  appoint  Abraham 
T.  Hillyer  his  true  and  lawful  attorney  for  him  and  in  his 
name  to  take  possession  of  the  goods  and  chattels  and  prop- 
erty mortgaged  and  described  in  said  mortgage,  and  in  the 
inventory  thereunto  annexed,  and  to  sell  the  same  by  virtue 
of  the  power  of  sale  therein  contained,  and  to  take  all  proper 
ways  and  means  to  foreclose  said  mortgage  and  collect  the 
moneys  due  thereon,  and  confirming  all  he  might  lawfully  do 
by  virtue  thereof;  and  thereupon  said  mortgage  with  said 
instrument  indorsed  thereon  was  delivered -to  said  Hillyer. 
That  the  said  Hillyer,  at  that  time,  was  one  of  the  deputies 
of  the  sheriff  of  the  city  and  county  of  New  York,  and  the 
same  who  made  the  sale  on  the  exQcution  hereinbefore  men- 
tioned. 

Eleventh.  That  no  possession  was  take*  by  said  Hillyer, 
under  the  power  indorsed  on  said  mortgage  until  after  the 
2d  day  of  July,   1851,  but  that  on  some  day  subsequent 
Vol.  XLin.  29 
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thereto  he  did  take  possession  under  said  mortgage  of  all  the 
property  mentioned  in  said  mortgage  then  in  said  hotel,  and 
jJso  did  without  authority,  direction  or  consent  from  the 
defendant,  take  possession  of  other  property  in  said  hotel  not 
covered  by  or  mcluded  m  said  mortgage,  and  on  the  Gth  day 
of  August,  1S51,  he  caused  all  of  said  property  so  taken 
possession  of  by  him  to  be  exposed  for  sale  at  public  auction, 
and  the  said  public  sale  of  said  property  was  commenced  on 
that  day,  and  was  continued  for  some  days  thereafter,  until 
the' whole  of  the  said  property  was  sold.  That  after  said 
sale,  said  property  was  removed  by  the  purchasers,  and  the 
r^vncpc'^'^  "-ore  received  by  said  Abraham  T.  Hillyer.  That 
the  defendant  did  not,  in  any  manner,  authorize,  direct  or 
ratify  the  sale  by  said  Hillyer,  of  any  property  other  than  . 
such  as  was  covered  by  said  mortgage. 

Twelfth.  That  the  value  of  the  property  mentioned  in  said 
mortgage  and  so  sold  by  the  said  Hillyer,  w^as  the  sum  of 
eleven  tiiousand  and  eighty-five  45-100  dollars,  and  that  the 
interest  on  said  sura  from  the  15th  day  of  August,  1851,  to 
the  date  of  this,  my  report,  is  the  sum  of  fifteen  thousand 
three  hundred  and  forty-one  dollars  and  fifty-two  cents 
($15,341    52). 

Thirteenth.  That  said  Giles  W.  Porter  departed  this  life 
some  time  in  the  year  1859,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate  of  the 
proper  county,  and  letters  testamentary  issued  thereon  to 
the  plaintiff,  the  only  executor  named  in  said  will  who 
qualified. 

And  from  the  said  facts  so  found  by  me,  I  have  arrived  at 
and  do  hereby  report  the  following  a-s  my  conclusions  of 
law: 

First.  That  as  at  the  time  the  said  agreement  between  the 
defendant  and  John  F.  Porter  and  Benjamin  Rathbun  in  the 
fourth  conclusioif  of  fact  mentioned  was  entered  into,  the 
said  John  F.  Porter  and  Benjamin  Piatiibun  were  partners, 
and   as  the   mortgaged   property  at  that  time   was  used  in 
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carrying  on  such  partnership  business,  and  as  such  partner- 
ship and  such  use  of"  said  mortgaged  property  continued  after 
such  agreement  was  made,  there  was  not,  in  judgment  of  law, 
an  actual  change  of  possession  of  the  mortgaged  property. 

Second.  That  although  payment  of  the  amount  secured  by 
said  mortgage  was  demanded  and  refused,  yet  as  there  was 
no  change  of  possession  of  said  mortgaged  property,  the  title 
to  the  same  was  not  absolute  at  law  in  the  defendant  after 
the  expiration  of  one  year  from  the  filing  thereof  as  against 
the  creditors  of  John  F.  Porter. 

Third.  That  the  mortgage  executed  by  the  said  John  F. 
Porter,  to  the  defendant  not  having  been  refiled  within  the 
thirty  days  next  preceding  the  expiration  of  one  year  from 
the  time  of  the  original  filing,  the  same  ceased  to  be  valid  as 
against  the  creditors  of  John  F.  Porter,  and  was  on  the  2d 
day  of  July,  1851,  void,  and  of  no  effect  as  against  Giles  W. 
Porter,  assignee  of  Porter  &  Ballard,  a  creditor  in  whose 
favor  judgment  was,  on  that  day,  entered  against  John  F. 
Porter,  and  execution  issued  thereon. 

Fourth.  That  although  at  the  time  of  the  sale  to  Giles  F. 
Porter,  upon  the  execution  of  said  judgment,  the  said  mort- 
gage was  valid  and  subsisting  as  between  the  defendant  and 
John  F.  Porter,  and  although  said  sale  was  expressly  made  of 
the  right,  title  and  interest  of  John  F.  Porter  in  the  prop- 
erty, yet  the  said  Giles  W.  Porter  was  not,  by  reason  of  his 
purchase  on  said  sale,  estopped  from  setting  up  the  invalidity 
of  such  mortgage  as  against  him. 

Fifth.  That  as  the  mortgage  held  by  the  defendant  had 
ceased  to  be  valid  at  the  time  of  sale  as  against  Giles  W. 
Porter,  he  did,  by  the  sale  to  him  of  the  right  title  and  in- 
terest of  John  F.  Porter  in  the  property,  acquire  the  title  to 
and  become  the  absolute  owner  of  the  mortgaged  property 
itself,  free  and  clear,  and  discharged  of  any  lien  of  the  defend- 
ant's mortgage. 

Sixth.  That  the  sherilT,  in  making  such  sale,  complied 
with  all  the  requirements  of  law  in  relation  to  sales  of  per 


462  NEW  YORK  PRACTICE  REPORTS. 

Porter  iipt.  Partnly. 

sontil  property  on  execution,  and  that  the  sale  of  the  right, 
title  and  interest  was  properly  made  in  one  })arcel. 

Seventh.  That  the  defendant  has  no  right  to  object  to  the 
manner  in  which  said  sale  was  made,  or  as  to  any  of  the  pro- 
ceedings connected  therewith. 

Eighth.  Tiiat  the  defendant  became  liable  to  Giles  W. 
Porter  in  daranges,  for  the  acts  of  Abraham  T.  Hillyer,  in 
taking  possession  of,  selling  and  disposing  of  the  property 
mentioned  in  said  mortgage,  but  he. did  not  become  liable  for 
his  acts,  in  taking  possession,  selling  or  disposing  of  any  prop- 
erty not  mentioned  in  said  mortgage. 

Ninth.  That  the  measure  of  damages  to  be  recovered  in 
this  action  is  the  value  of  the  property  described  in  said 
mortgage  so  sold  and  disposed  of  by  said  Hillyer,  with  interest 
thereon  from  the  time  of  sale. 

Tenth.  That  after  the  death  of  Giles  "W.  Porter  and  the 
issuing  of  letters  testamentary  on  the  will,  the  right  of  action 
possessed  by  Giles  W.  Porter  in  his  lifetime,  became  vested 
in  the  present  plaintiff  and  this  action  was  propci-ly  con- 
tinued in  her  name. 

Eleventh.  That  the  plaintiff  in  this  action  is  entitled  to 
judgment  against  tlie  defendant  for  the  sum  of  eleven 
thousand  and  eightyrfive  45-100  dollai's,  with  interest  there- 
on, from  August  15,  1851,  to  the  date  of  this  report — being 
the  sura  of  fifteen  thousand  three  hundred  and  forty-one 
dollars  and  fifty-two  cents,  making  in  the  whole  the  sum  of 
twenty-six  thousand  four  hundred  and  twenty-seven  dollars 
and  twenty-two  cents  ($26,427  22),  besides  tlie  costs  of  this 
action. 

Judgment  was  entered  upon  said  report  in  favor  of  the 
plaintiff  against  the  defendant  for  $28,322  2-3-100,  dam- 
ages and  costs,  and  the  defendant  appealed  from  such  judg- 
ment. 

Marsh  &  Wallis,  for  appellant. 
A.  P.  Dyett  for  respondent. 
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By  the  court,  Fkeedmax,  J. — Although  the  evidence  in 
this  case  is  amply  sufficient  to  sustain  .the  findings  of  fact 
made  by  the  learned  referee,  who  tried  the  cause,  I  cannot 
see  how,  upon  the  facts  as  found,  his  conclusions  of  law,  with 
the  exception  of  the  sixth,  seventh  and  tenth,  and  the  judg- 
ment founded  thereon,  can  be  upheld. 

In  Stoddard  agt.  Denison,  (2  Sweeni/,  54),  we  held  that 
a  mortgage  of  personal  chattels  is  a  sale  on  condition.  Un- 
der it  the  legal  title  to  the  chattel  is  vested  in  the  mortgagee, 
subject  to  the  right  of  the  mortgagor  to  perform  the  con- 
dition. Until  default  there  is  no  doubt  of  the  mortgagor's 
right  to  perform  and,  upon  performance,  to  reinvest  himself 
■with  the  legal  title. 

Upon  breach  of  the  condition  of  a  chattel  mortgage,  valid 
in  its  inception,  the  legal  title  becomes  absolute  in  the  mort- 
gagee leaving  a  mere  equity  in  the  mortgagor.  The  mort- 
gagee may  thereupon  take  possession  of  the  property,  and, 
so  far  as  the  legal  rights  of  the  parties  are  concerned,  he 
may  thenceforth  treat  it  as  his  own,  and  squander,  destroy  it 
or  give  it  away.  By  pursuing  this  course,  he  waives  his 
claim  for  any  deficiency  that  might  otherwise  arise. 

But,  whenever,  in  addition  to  his  legal  rights,  the  mort- 
gagee desires  to  extinguish  the  equity  remaining  in  the  mort- 
gagor after  forfeiture,  then  and  not  until  then,  must  he  make 
a  fiiir  and  bona  fide  sale  under  the  power  contained  in  the 
mortfa"-e  or  have  recourse  to  actual  foreclosure  of  the  equity 
by  judicial  proceedings. 

All  legal  claim  of  the  mortgagor  being  gone  after  forfeiture, 
he  cannot  sue  for  the  property,  nor  sell  it,  or  give  another 
valid  mortgage  or  lien  upon  it.  Nor,  after  forfeiture,  is  the 
mortn-ao-ee  bound  at  law  to  receive  the  amount  of  the  mort- 
gage debt,  and.restore  the  property  to  the  mortgagor  {Charter 
agt.  Stevens  J   3   Detiio,  33  j    Hiilsen  agt.  Walter,  34  IIow., 

3So). 

While  the  mortgagor  retains  possession,  before  defiiult,  he 
may  sell  and  deliver  the  property,  and  the  purchaser  takes 
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all  the  interest  the  mortgagor  had  thereto,  and  holds  it  sub 
ject  to  tiie  mortgage.  Such  purchaser  may  again,  before 
default,  sell  and  deliver  to  another  with  the  like  effect,  and  in 
such  case  the  remedy  of  the  mortgagee,  upon  maturity  of  the 
mortgage  debt,  is  to  follow  the  property  and  recover  it  from 
the  possession  of  the  last  purchaser  {Hathaway  agt.  Braymatiy 
42  N.   r.,  [3  Hand,']  322). 

If,  after  default,  the  mortgagor  is  allowed  to  remain  in 
possession,  he  may  transfer  such  possession  together  with  his 
equity  of  redemption.  That  is  all  the  interest  he  has  in  the 
property,  and  aU  he  can  transfer  even  to  a  hona  fide  pur- 
chaser for  full  value.  But  the  mortgagee  may,  at  any  time, 
take  the  property  out  of  the  possession  of  such  hona  fide 
purchaser.  In  case  of  sale  by  the  mortgagee,  to  foreclose 
the  equity  of  redemption,  if  there  be  a  surplus  after  paying 
the  mortgage  debt,  that  would  belong  to  the  mortgagor  or 
his  vendee  or  assignee.  But,  after  default  and  until  such  sale 
or  redemption,  the  title  is  in  the  mortgagee  {Farmers^  Batik 
of  Washington  Co.  agt.   Cowan,  2  Keyes,  2 IS). 

Until  a  chattel  mortgage  becomes  an  absolute  bill  of  sale 
by  the  non-performance  of  the  condition  contained  therein, 
the  mortgagor  usually  retains  not  only  the  possession,  but  has 
such  a  possessory  right  for  a  definite  period  in  the  chattels 
mortgaged,  against  the  mortgagee,  coupled  with  the  right  of 
redemption,  as  is  liable  to  levy  and  sale  on  execution.  •  In 
such  case  the  purchaser,  at  the  sale  on  execution,  takes 
the  property  subject  to  the  mortgage,  and  acquires  with  it  a 
right  to  redeem  it  by  payment  of  the  amount  due  on  the 
mortgage  {Hull  agt.  Carnley,  1  Kern.,  501 ;  Hull  agt.  Carnley^ 
executrix  17,  N.  Y.,  202;  Gotilett  agt.  Asseler,  22  N.  Y.^ 
225 ;  Manning  agt.  Monahan,  23  N.   Y.,  539). 

But,  after  the  mortgagee  has  acquired  an  absolute  title  to 
the  property,  by  reason  of  the  mortgagor's  default,  there  is 
not  left  such  a  possessory  right  or  interest  in  the  mortgagor 
as  is  liable  to  be  sold  under  an  execution  against  him  {Baltes 
agt.  Bipp,  3  Keyes,   210),  and  the  rule  is  the  same  though 
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the  mortgagor  is  allowed  to  remain  in  possession  after  the 
default.  In  such  case  his  possession  is  merely  by  the  guffer- 
dnce  and  as  the  bailee  of  the  mortgagee  (Champ! in  agt. 
Grant,  39  Barb.,  606  ;  Stewart  agt.  Slater,  (5  Duer,  99), 

These  rights  of  the  mortgagee,  as  defined  and  Inid  down, 
are  affected,  however,  and  may  become  impaired  and,  in 
some  instances,  even  wholly  lost  as  against  creditors,  by 
reason  of  the  mortgagee's  failure  to  comply  with  certain 
statutory  requirements  enacted  for  the  protection  of  the 
creditors  of  the  mortgagor  against  fraudulent  conveyances  and 
mortgages. 

Under  the  act  concerning  fraudulent  conveyances  and  con- 
tracts (2  B.  S.,  136  ;  3  Rev.  Stat.,  5th  ed.,  222),  every  sale 
made  by  a  vendor  of  goods  and  chattels  in  his  possession 
or  under  his  control,  and  every  assignment  of  goods  and 
chattels  by  way  of  mortgage  or  security,  or  upon  any  con- 
dition whatever,  is  to  be  presumed  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchaser  in 
good  faith,  unless  the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  sold,  mortgaged  or  assigned  ;  and 
shall  be  conclusive  evidence  of  fraud,  unless  it  shall  be  made 
to  appear  on  the  part  of  the  persons  claiming  under  such  sale 
or  assignment,  that  the  same  was  made  in  good  faith  and 
without  any  intent  to  defraud  such  creditors  or  purchasers. 

The  act  of  1833,  introduced  an  additional  feature  into  the 
law,  by  providing  that  every  mortgage  or  conveyance  in- 
tended to  operate  as  a  mortgage  of  goods  and  cliattels  here- 
after made,  which  shall  not  be  accompanied  "by  an  immediate 
delivery,  and  followd  by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  should  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor,  and  as  against  sub- 
sequent purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  be  filed  as  required  by  said 
act — such  filing  in  the  city  of  New  Yorl^  to  be  in  the  ofTico 
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of  the  register.  The  act  further  provides,  that  every  mort- 
gage filed  in  pursuance  thereof  shall  cease  to  be  valid  as 
against  the  creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof;  unless 
within  thirty  days  next  preceding  the  expiration  of  the  said 
term  of  one  year,  a  true  copy  of  such  mortgagee,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  thereby  claimed  by  him  by  virtue  thereof,  shall 
be  again  filed  in  the  office  of  the  clerk  or  register  aforesaid, 
of  the  town  or  city  where  the  mortgagor  shall  then  reside 
{Laivs  0/1S33,  chapter  279,  ^-^  1,  2,  3). 

I  agree  with  the  learned  referee,  that  the  act  last  men- 
tioned does  not  repeal  the  statute  as  to  fraudulent  convey- 
ances above  referred  to,  but  imposes  on  the  mortgagee,  who 
is  willing  that  the  mortgaged  property  should  remain  in  the 
possession  of  the  mortgagor,  the  duty  of  giving  notice  of  the 
existence  and  continuance  of  his  mortgage,  by  having  the 
same  filed  and  refiled,  as  provided  for  in  the  act.  The  object 
of  this  act  was  to  create  an  additional  guard  against  fraud  or 
collusion  between  the  mortgagor  and  mortgagee,  and  the 
presumption  of  fraud  created  by  the  statute,  as  against  a 
mortgagee  of  chattels  where  its  execution  was  not  followed 
by  an  immediate  delivery  and  an  actual  and  continued 
change  of  possession  was  not  in  any  way  affected  by  the  act 
of  ]S33. 

The  filing  of  a  mortgage,  does  not,  of  itself,  excuse  the 
wantof  possession  of  the  property  mortgaged,  but  by  its  means 
the  mortgagee  is  placed  in  a  position  which  entitled  him  to 
show,  as  against  creditors  and  subsequent  mortgagees  and 
purchasers,  that  the  mortgage  was  given  in  good  faith,  with- 
out intent  to  hinder  or  defraud  creditors. 

Such  filing  is  niade  essential  in  all  cases  wliere  there  is 
not  an  immediate  delivery  and  actual  change  of  possession, 
and  in  such  cases  every  mortgage  not  so  filed  is  declared  by 
the  act  to  be  absolutely  void  against  creditors,  whose  rights, 
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in  such  cases,  date  from  the  delivery  of  the  execution  to  the 
sheriff,  and  against  subsequent  mortgagees  or  purchasers  iu 
good  faith  {Hale  agt.  Sweet,  40  N.   Y.,  [1  Hand'\,  97). 

Now,  in  the  present  case,  it  is  fully  conceded,  that  the 
chattel  mortgage  was  a  valid  one  in  its  inception,  that  it  was 
duly  filed  before  the  rights  of  any  creditor  attached,  and  that 
payment  of  the  amount  secured  by  it  and  possession  of  the 
furniture  were  duly  demanded  within  the  first  year.  But 
the  referee  holds  that  it  ceased  to*  be  valid  as  against  the 
plaintiff,  representing  a  creditor  of  the  mortgagor,  because 
not  refiled  within  tliirty  days  next  preceding  the  expiration 
of  one  year  from  the  first  filing. 

That  this  would  be  so,  in  case  no  default  had  accrued  in 
the  performance  of  the  condition,  is  too  clear  for  argument. 
But  it  seems  to  me,  that  it  may  well  be  doubted,  whether 
that  provision  applies  after  default.  As  above  shown,  the 
title  of  the  mortgagee  becomes  absolute  at  law,  upon  default, 
not  only  against  the  mortgagor  but  also  his  creditors,  and 
the  mortgage,  which  has  fulfilled  its  object,  is  thereupon 
turned  into  an  absolute  bill  of  sale.  The  claim,  therefore, 
that  such  absolute  title,  once  acquired,  can  be  made  to  cease, 
by  operation  of  law  and  without  actual  fraud,  to  have  any 
value  whatever  after  the  expiration  of  one  year,  against  the 
creditors  of  the  mortgagor  then  existing,  appears  not  only 
illogical,  but  unreasonable.  Before  it  can  be  allowed,  the 
language  of  the  statute  must  be  found  to  be  so  clear  and  im- 
perative as  to  leave  no  choice.  In  Newell  agt.  Warren,  (44 
N.  Y.,  [5  Handl,  244),  the  commission  of  appeals  held  that, 
under  the  statute  referred  to,  it  was  unnecessary  to  require 
more  than  the  legislature  did,  and  that  conse([uently  a  mort- 
gage once  refiled  at  the  end  of  the  first  year  continues 
valid  without  further  refiling  in  subsequent  years.  And  in 
Hulsen  agt.  Walter,  (.-34  How.,  38-5),  Van  Voust,  J.  in- 
timated that  a  refiling,  after  defiiult,  may  in  some  instances 
even  be  improper.  He  says :  A  person  ignorant  that  a  for- 
feiture had  occurred,  imd  vviio  had  acted  upon  such  refiling 
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as  au  acknowlodgracnt  on  the  part  of  the  mortgagee,  that 
his  title  had  not  become  absolute,  might  make  a  claim  ou 
that  ground. 

Now,  from  the.  language  of  the  statute,  it  is  by  no  means 
clear,  that  the  requirement  as  to  a  refiling  is  intended  to  apply 
to  a  chattel  mortgage  after  forfeiture.  The  cases  of  Ely  agt. 
Camlet/,  (19  N.  Y.,  496),  and  Levin  agt.  Russel,  (42  N.  Y., 
[3  Hand'],  251),  do  not  go  to  the  full  extent  of  deciding 
authoritatively,  that  it  does  so  apply.  In  the  first  case,  the 
mortgage  was  payable  on  demand,  and  no  demand  had  been 
made  at  the  time  of  the  delivery  by  the  creditor  of  the  ex- 
ecution to  the  sherifl'.  Consequently  a  refiling  was  absolutely 
necessary.  The  additional  remark  made  by  the  learned  j  ustice, 
who  delivered  the  opinion  of  the  court,  that  when  the  title 
to  the  property  has  absolutely  vested  in  the  mortgagee,  by 
the  mortgagor's  failure  to  perform  the  condition,  a  refiling  is 
necessary  to  preserve  the  title  of  the  mortgagee,  when  there 
has  been  no  change  of  possession,  is  merely  the  expression 
of  a  judicial  opinion,  although  entitled,  as  such,  to  great 
respect.  And  even  that  is  followed  up  by  the  further  quali- 
fication :  Once  a  mortgage,  it  so  continues  for  the  purpose 
of  fihng,  until  the  rights  of  the  parties  have  been  changed  by 
some  new  act  or  contract  in  relation  to  the  property.  In 
the  second  case,  more  than  a  year  had  expired  after  the 
filing  of  plaintiff's  mortgage,  before  he  took  possession,  and 
no  statement  exhibiting  the  interest  claimed  by  him  had  been 
filed  at  the  expiration  of  the  first  year ;  but  plaintiff  took 
possession  before  the  hen  of  any  creditor  attached.  Upon 
these  facts  it  was  held  by  the  court  (the  same  learned  judge 
who  had  delivered  the  opinion  in  the  case  of  My  agt.  Carnley, 
19  N.  Y.,  490,  delivering  the  opinion  in  this  case),  that 
the  omission  of  the  plaintiff  to  file  the  statement  of.  his  in- 
terest in  the  property  covered  by  the  mortgage  as  required 
by  the  statute,  to  preserve  his  lien  against  the  creditors  of 
the  mortgagv>r,  was  obviated  by  the  proofs  showing  that  the 
plaintiff  took  possession  of  the  property  by  virtue  of  his  mort- 
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gage  in  the  lifetime  of  the  mortgagor  and  before  the  lien  of 
any  creditor  had  attached,  and  that  he  retained  such  pos- 
session until  the  property  was  taken  from  him  by  the 
defendant. 

If  this  last  decision  is  to  be  strictly  followed,  as  an 
authority  in  all  cases  which  come  within  the  language  of  it, 
the  following  question  still  remains  unanswered,  viz. :  How 
can  a  mortgagee,  who  has  omitted  to  refile,  take  possession 
after  the  expiration  ot  one  year  from  the  original  filing,  and 
maintain  such  possession  against  the  creditors  of  the  mort- 
gagor, who  levy  upon  it  the  day  after  he  has  taken  possession, 
if  his  mortgage,  by  reason  of  non-compliance  with  the  statute, 
had  already  ceased,  by  force  of  the  statute,  to  have  any 
validity  whatever  against  such  creditors  ? 

In  Dillingham  agt  Bolt,  (37  N.  Y.,  19S),  to  which  I  have 
been  referred,  there  is  no  evidence  of  any  default,  and  the 
decision  made  is  an  authority  only  upon  the  point  that  the 
removal  of  the  mortgagor  from  the  state  within  the  year, 
makes  compliance  with  that  provision  of  the  statute,  which 
requires  the  refihng  to  be  made  in  the  office  of  the  clerk  of 
the  town  where  the  mortgagor  then  resides^  impossible,  and 
that,  upon  such  contingency,  the  mortgagee  must,  as  against 
the  creditors  and  purchasers  named  in  tlie  section,  take  ad- 
vantage of  his  mortgage  within  the  year,  or  lose  the  benefit 
of  it  as  against  them. 

But  as  I  do  not  find  it  necessary  to  the  decision  of  this 
case  to  go  to  the  extent  of  holding  that  such  refiling  is  wholly 
unnecessary,  after  default,  I  shall  refrain  from  placing  my 
decision  upon  that  ground.  There  is  an  abundance  of 
authority  to  sustain  the  proposition  tliat  such  refihng  is  un- 
necessary for  the  preservation  of  the  mortgagee's  rigiits  ac- 
quired upon  the  mortgagor's  default,  wiienever  an  actual 
change  of  possession  of  the  property  lias  taken  place,  or  the 
rights  of  the  parties  have  been  changed  by  some  new  act  or 
contract  in  relation  to  the  property,  wiiich  would  render 
a  refiling  an  idle  ceremony.     That  sucii  a  ciiango  has  taken 
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place  in  this  case,  appears  not  only  in  evidence,  but  is  estab- 
lislied  by  the  findings  of  the  referee.  The  testimony  shows, 
and  the  referee  substantially  found,  as  matters  of  fact,  that 
after  the  execution  of  the  mortgage,  a  demand  was  made  on 
Porter,  the  mortgagor,  for  payment  of  the  amount  secured 
by  it,  and  possession  of  the  furniture  demanded,  that  the 
amount  was  not  paid,  and  that  thereupon,  as  the  mortgagee 
would  not  trust  Porter  with  the  property  Benjamin  Kathbun 
was  placed  in  possession  of  the  property  for  the  mortgagee, 
with  the  mortgagor's  consent,  and  that  he  continued  in  such 
possession  until  the  mortgage  sale.  Thia  worked  all  the 
delivery  and  change  of  possession  of  which  the  property  was 
capable,  and  was  prima  facie,  a  compliance  with  the  statute 
concerning  fraudulent  conveyances.  The  mortgagee  was  not 
bound  to  remove  it,  for,  having  the  absolute  title,  he  had 
a  right  to  hire  it  out,  with  or  without  compensation.  Nor 
was  he  bound  to  make  the  change  more  conspicuous  by 
affixing  a  written  or  printed  notice  of  his  right  of  ownership 
to  each  article  of  furniture.  If  the  mortgage  was  valid  in  its 
inception  and  the  original  condition,  whereby  the  mortgagor 
was  allowed  to  remain  in  possession  until  default,  not  fraud- 
ulent against  the  mortgagor's  creditors,  the  new  arrangement 
made  between  the  parties  upon  the  occurrence  of  the  default 
cannot,  as  matter  of  law,  be  deemed  fraudulent  against  a 
creditor  of  the  mortgagor,  whose  demand  did  not  become 
merged  into  judgment  until  after  the  expiration  of  one  year 
from  the  filina;  of  the  mortsrafre. 

The  whole  transaction  between  mortfjaijor  and  mortfjaijee 
may,  in  such  case,  be  attacked  by  such  creditor,  as  seems  to 
have  been  done  in  the  case  of  the  Farmers'  JJanJc  of  Wash- 
ington County  agt.  Cowan,  (2  Keyes,  217,  219),  upon  the 
ground  that  it  was  entered  into  or  carried  out  with  intent 
to  hinder,  delay  or  defraud  the  mortgagor's  creditors,  which 
if  a  question  of  fact. 

But  as  the  referee  in  this  case  has  recoffnized  the  2;ood 
faith  of  the  parties  to  the  original  transaction,  and  failed  to 
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find,  as  matter  of  fact,  that  such  transaction  was  entered  into 
or  carried  out  with  a  fraudulent  intent,  and  was  for  that 
reason  fraudulent  against  creditor?,  he  w-as  not  justified  to 
adjudge  as  matter  of  law,  that  the  arrangement  entered  into 
between  the  parties  upon  default,  was  fraudulent  and  void 
agiainst  the  original  plaintiff  in  this  action,  who,  it  appears, 
was  not  mislead  thereby,  and  at  the  time  of  the  recovery  of 
his  judgment  had  full  notice  of  said  mortgage.  The  mere 
fact  that  Rathbun  and  Porter  were  copartners,  cannot  be 
made  to  work  such  a  result.  It  is  only  one  of  the  many 
circumstances  that  may  be  looked  at  and  considered  on  the 
determination  of  the  question  of  actual  fraud. 

Upon  the  proof,  and  the  facts  as  found,  John  J.  Porter, 
at  the  time  of  the  confession  of  judgment  and  of  the  sale  on 
execution,  had  no  interest  m  the  property  subject  to  levy 
and  sale  ;  the  title  to  the  property  was  absolutely  vested  in 
the  defendant,  Parmly  ;  and  the  sheriff's  sale  of  the  right, 
title  and  interest  of  John  F.  Porter  in  said  property,  con- 
veyed nothing  to  the  purchaser. 

The  judgment  must  be  reversed,  the  order  of  reference 
vacated,  and  a  new  trial  ordered  with  costs  to  the  appellant  to 
abide  the  event. 

MoNELL  and  Curtis,  JJ.  concurred. 


f' 
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,       ■'      Edward    Savage,    testamentary   trustee,    agt.    The   Long 

Island  Ixs.  Co. 


The  Same  agt.  The  Howaed  Ixs.  Co. 


Where  a  policy  of  insurance  on  real  property  contained  a  clause  that  "  if  the 
property  be  sold  or  transferred,  or  any  change  takes  place  in  title  or  possession, 
whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer  or  conveyance,' 
then  the  policy  shall  be  void  : 

Held,  that  a  sale  of  the  property  by  the  assured  to  a  vendee  in  possession  under  a 
lease,  with  a  simultaneous  mortgage  back  for  part  of  the  purchase  money,  did 
rot  deprive  the  assured  of  an  insurable  interest  in  the  property  and  consequently 
did  not  avoid  the  policy.  (Following  the  case  of  Hitchcock  agt.  North  Western  Ins. 
Co.,  26  N.   Y.,  68). 

Where  a  policy  of  insurance  is  issued  "  to  the  heiis  and  representatives  of  A.  K. 
deceased,  M.  K.,  the  executrix  and  trustee  of  tlie  estate  of  A.  K.,  took  the  tifie 
and  might  be  considered  as  described  by  the  words  "heirs  and  representatives" 
and  therefore  the  assured  had  an  interest  in  the  property  insured. 


Albany  Circuit,  Jamiary  30,   1S72. 

Leakned,  J. — The  defendants  severally  issued  policies  of 
insurance  for  $1,000  each,  dated  September  19,  1S69  (or  con- 
tinued by  renewal  of  that  date),  to  the  heirs  and  representa- 
tives of  Andrew  Kirk,  deceased,  on  a  grist-mill  and  machinery, 
for  one  year. 

By  the  will  of  Andrew  Kirk,  proved  in  1857,  jMariHa 
Kirk  was  made  executrix  and  trustee  of  all  the  real  estate, 
with  power  to  collect  the  rents,  to  insure,  to  sell  and  convey. 

By  an  order  of  the  supreme  court,  August  29th,  1S71,  sub- 
sequent to  the  commencement  of  this  actioii,  the  present 
plaintiff  was  appointed  testamentary  trustee  in  the  place  of 
Marilla  Kirk ;    and  by  an  order  of  the  surrogate,  June  29, 
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1871,  he  was  appointed  administrator,  with  the  will  annexed, 
in  her  place. 

In  February,  1870,  Mrs.  Marilla  Kirk,  as  such  trustee, 
conveyed  the  premises  to  Henry  0.  Arnold,  for  the  consider- 
ation of  $8,000,  receiving  $1,000  in  cash  and  a  bond  and 
mortgage  for  $7,000,  the  balance  of  the  purchase  money. 

On  the  1st  of  August,  1870,  the  mill  was  destroyed  by 
fire,  and  it  was  then  worth  $5,000. 

The  first  objection  to  a  recovery  is  that  the  policies  were 
issued  in  the  name  of  the  heirs  and  representatives  ofAndrew 
Kirk,  and  that  they  had  no  interest  in  the  property.  The 
title  to  the  real  estate  was  in  Mrs.  Marilla  Kirk,  in  trust,  and 
she  had  power  to  collect  rents,  and  to  sell  the  land  and  to 
take  back  a  bond  and  mortgage  for  the  consideration  money, 
or  part  of  it.  I  think,  therefore,  that  she  may  be  considered 
as  described  by  the  words  "  heirs  and  representatives." 

This  was  an  insurance  on  real  estate,  and  it  was  evidently 
issued  to  the  person  who  had  title  to  the  property  by  the 
will  of,  or  descent  from,  Andrew  Kirk  {Clinton  agt.  Hope  Ins. 
Co.,  51  Barb.,  647). 

The  second  objection  presents  greater  difficulty. 

Each  policy  contains  a  clause  that  "  if  the  property  be 
sold  or  transferred,  or  any  change  takes  place  in  title  or  pos- 
session, whether  by  legal  process,  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance,"  then  the  policy  shall  be  void. 
It  is  insisted  by  the  defendants  that  the  sale  to  Arnold  made 
the  policy  void.  It  appears  that  Arnorld  had  been  in  pos- 
session previously  under  a  lease,  so  that  the  question  as  to 
a  change  of  actual  possession  does  not  arise.-  It  is  insisted  by 
the  plaintiff,  that  as  the  sale  was  accompanied  by  an  im- 
mediate mortgaging  of  the  property  to  the  vendor  to  secure 
part  of  the  purchase  money,  the  vendor  had  still  an  insurable 
interest,  and  the  transaction  did  not  avoid  the  policy. 

In  the  case  of  Hitchcock  agt.  North  Western  Ins.  Co.,  (26 
N.  Y.,  68),  an  action  was  brougiit  on  a  marine  policy  which 
contained  a  clause  that  in  case  of  the  transfer  of  any  interest 
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of  the  assured  in  the  property,  either  by  sale  or  otherwise, 
the  policy  should  be  void.  The  owners  sold  the  vessel  and 
took  a  conveyance  by  way  of  mortgage  for  a  part  of  the  pur- 
chase money.  It  was  held  that  the  owners  were  entitled 
to  recover.  It  is  said  in  that  case  that,  in  order  to  make 
void  the  policy,  the  transfer  must  be  a  transfer  of  the  whole 
insurable  interest  of  the  assured  in  the  property.  The 
difterences  between  that  case  and  the  present,  are  only  two  j 
one  is  that  that  was  the  case  of  a  marine,  this  of  a  fire  in- 
surance ;  the  other  is,  that  in  this  case  the  language  of  the 
condition  is,  "  if  any  change  takes  place  in  the  title."  As 
to  the  former,  the  argument  of  the  court  is  not  put  upon 
any  peculiarity  in  a  marine  policy.  As  to  the  latter,  the 
pohcy  in  the  qase  cited  was  to  be  void  in  case  of  transfer  of 
any  interest  of  the  assured  in  the  property  insured.  The 
insured  was  a  general  owner,  and  the  transfer,  which  was 
held  not  to  make  void  the  policy,  was  a  sale  of  the  property 
accompanied  by  a  reconveyance  by  way  of  mortgage.  That 
was  a  change  in  the  title,  and  the  court  say,  in  construing 
this  condition,  that  "any  change  of  the  title  which  does 
not  deprive  the  assured  of  insurable  interest,  does  not" 
make  void  the  policy.  I  cannot  see  that  the  expression  "if 
any  change  takes  place  in  the  title"  means  anythmg  different 
from  the  expression  "in  case  of  the  transfer  of  any  interest 
of  the  assured  in  the  property."  The  decision  above  cited 
seems  to  me,  therefore,  to  control  the  present  case. 

In  the  case  of  Sjirlngfield  M.  &  F.  Co.  agt.  Allen,  (43  N. 
Y.j  3S9),  to  which  the  defendants  refer,  the  facts,  so  far  as 
they  bear  on  the  present  question,  were  ;  that  the  owner  of 
the  property,  after  the  policy  was  issued  to  him,  conveyed 
the  premises  absolutely,  not  taking  back  any  mortgage  for 
the  purchase  money.  It  was  held  that  such  a  conveyance 
avoided  the  policy,  although  the  owner,  being  personally 
liable  on  a  debt  secured  on  the  premises  by  a  pre-existing 
mortgage,  still  had,  in  that  respect,  an  insurable  interest  in 
the   premises.     It  was  not  disputed  in  that  case  that  the 
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owner,  by  his  conveyance,  had  parted  with  all  title,  legal  or 
equitable,  to  the  property  insured.  In  this  respect,  that 
case  differs  from  the  present,  and  from  the  case  of  Hitchcock 
agt.  North  Western  Ins.  Co.  In  the  present  case,  the  owner,, 
simultaneously  with  her  conveyance,  took  back  a  purchase 
money  bond  and  mortgage  to  the  extent  of  seven-eighths  of 
the  value  of  the  property. 

I  understand  the  case  in  26  N.  F.,  68,  to  decide  that  a 
sale  of  property,  with  a  simultaneous  mortgage  back  for  part 
of  the  purchase  money,  is  not  a  transfer  of  an  interest  of 
the  assured  in  the  property,  within  the  meaning  of  the  con- 
ditions of  a  policy  of  insurance. 

If  I  am  correct  in  my  understanding  of  that  decision,  it  is 
unnecessary  to  examine  other  authorities  or  to  consider  the 
question  on  principle.     I  shall  simply  follow  that  decision 
and  hold  that  the  plaintiff  is  entitled  to  recover. 
Vol.  XLin.  30 


466  NEW  YORK  PRACTICE  REPORTS. 


Crozier  agt.  Tlie  Boston,  N.  Y.  &  Newport  Steambt.  Co. 


SUPREME  COURT. 

Hiram   P.  Croziek  agt.    The   Boston,   New   York   and 
Newport  Steamboat  Company,  appellant. 


A  tteartiboat  company  is  liable,  as  a  common  carrier,  for  the  loss  of  haggage  of  a 
passenger  stolen  or  robbed  in  the  night  time  from  the  state  room  occupied  by  him 
and  for  -which  he  has  paid,  there  being  no  negligence  on  his  part ;  although  the 
baggage  is  such  as  the  passenger  may  choose  to  retain  upon  his  person  or  in  his 
own  custody — such  as  a  pocket  book,  money,  watch  and  chain,  &c. 

The  rule  requiring  such  baggage  to  be  specially  delivered  into  the  custody  of  an 
officer  of  the  boat,  in  pursuance  of  a  printed  notice  posted  up,  is  inapplicable  to  a 
passenger  occupying  a  state  room  on  a  steamboat. 


Kings  County^  General  Term,  May.  1871. 

This  action  was  tried  before  James  C.  Carter,  Esq., 
referee,  in  New  York,  and  judgment  rendered  for  the  plain- 
tiff.    The  defendant  appealed. 

I.  T.  Wii>liams,  for  appellant. 
T.  C.   Cronin,  for  respondent. 

The  following  h  the  opinion  of  the  referee. 

J.  C.  Carter,  Beferee. — It  appears  that  on  the  27th  of 
June,  ibbS,  Liie  piamtifF,  with  his  wife,  was  a  passenger  upon 
the  steamer  Old  Colony,  belonging  to  the  defendants,  on  her 
trip  from  Newport.  He  purchased  and  paid  in  the  usual 
way  for  tickets,  and  also  took  and  paid  for  a  state  room. 
He  retired  at  night  and  in  the  morning  found  that  his  room 
had  been  entered  nnd  his  watch  and  chain  and  pocket  book 
together  with  iiis  wife's  vail  stolen.  This  action  is  brought 
to  recover  the  damaoes  thus  sustained. 
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It  is  urged,  by  way  of  defense,  that  if  the  action  is  to  be 
regarded  as  founded  upou  the  liability  of  the  defendants  as 
common  carrriers,  to  carry  safely  and  deliver  the  baggage  of 
the  plaintiff,  it  must  fail,  for  the  reason  that  there  was  no 
delivery  of  the  articles  lost  into  the  custody  of  the  defend- 
ants, and  that,  consequently,  no  liability  was  ever  imposed 
upon  them  in  respect  to  the  articles  in  question ;  and,  in 
support  of  this  view,  I  am  referred  by  the  defendants'  counsel 
to  the  well  established  limitation  of  toe  liabihty  of  a  common 
carrier,  which  exempts  him  from  responsibility  in  respect  of 
baggage  or  other  property  which  the  passenger  may  choose 
to  reta;in  upon  his  person,  or  in  his  own  custody.  Undoubt- 
edly the  common  carrier  should  generally  be  permitted  to 
have  the  custody  of  all  property  for  the  safety  of  which  he 
is  chargeable ;  and  if  a  passenger  by  any  public  conveyance, 
such  as  a  stage,  railroad  car  or  steamboat,  chooses  to  retain 
any  portion  of  his  baggage  or  money  about  his  person,  it  is 
equivalent  to  a  declaration  on  his  part  that  he  will  take  the 
responsibihty  upon  himself,  and  if  he  is  robbed  of  it  in  broad 
daylight  he  has  no  one  to  blame  but  himself. 

I  think,  however,  that  the  case  of  a  passenger  occupying  a 
state  room  on  a  steamboat  is  totally  different,  and  that  the 
rule  referred  to  is  quite  inapplicable  to  it.  In  such  a  case, 
the  passenger  is  invited,  upon  the  payment  of  a  considera- 
tion, to  disrobe  himself  and  retire  to  a  couch  to  sleep ;  in 
other  words,  he  is  invited  to  throw  aside  all  the  vigilance 
and  precaution  which  men  habitually  practice  when  awake, 
and  to  entrust  his  person,  and  whatever  men  usually  carry 
about  their  persons,  to  the  care  and  vigilance"  wliich,  it  must 
be  presumed,  they  who  extend  the  invitation  and  receive  the 
reward  for  the  comfort  thus  afforded,  will  themselves  exercise. 
Certainly,  few  persons  would  dare  trust  themselves  to  sleep 
in  a  state  room  on  board  a  steamboat  unless  they  supposed 
those  in  charge  of  it  were  under  an  obligation  to  exercise 
tiie  utmost  vigilance.  If  it  were  supposed  that  thi^ives  and 
robbers  were  at  liberty  to  ply  their  vocation  at  night  in  such 
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a  place,  and  that  those  Who  alone  had  the  power  to  furnish 
protection  against  them,  were  under  no  obligation  to  furnish 
it,  slumber  would  be  unknown,  unless  the  sleeper  had  taken 
the  pi'ecaution  to  hire  a  special  watchman.  Nor  can  it  be 
in  the  contemplation  of  either  carrier  or  passenger  that  the 
latter,  should  make  a  special  deposit  of  his  pocket-money  or 
articles  usually  carried  about  the  person  before  retiring  to 
rest.  As  well  might  we  suppose  that  it  was  in  contempla- 
tion that  the  passenger  should  deliver  the  clothes  he  takes 
off  unto  the  special  custody  of  the  carrier.  Nothing  like  this 
was,  in  my  judgment,  contemplated  by  the  printed  notice 
which  was  proved  to  have  been  posted  in  the  state  rooms. 

It  seems  to  me,  that  when  in  such  cases  the  passenger 
retires  to  his  room,  takes  the  precautions,  in  the  way  of  latch- 
ing and  bolting  the  doors  and  windows,  which  it  is  intended 
by  the  provision  made  therefor  that  he  should  take,  divests 
himself  of  such  portions  of  his  clothing  as  comfort  may  sug- 
gest, and  retires  to  rest,  tiie  situation  is  precisely  what  is 
contemplated  by  both  parties ;  and  I  perceive  in  it  all  the 
elements  of  that  form  of  liability  which,  under  circumstances 
quite  analagous,  attaches  to  an  innkeeper. 

The  rule  of  law  applicable  to  such  a  case,  I  think  to  be 
this  :  that  if  any  of  the  articles  or  money  which  the  passenger 
properly  has  with  him  in  the  state  room,  is  stolen,  the  pre- 
sumption is,  that  the  theft  was  in  consequence  of  the  default 
of  the  carrier ;  and  that  this  presumption  can  be  repelled 
only  by  proof  that,  the  loss  was  attributable  to  the  negligence 
or  fraud  of  the  passenger,  or  to  the  act  of  God,  or  of  the  pub- 
lic enemy  (Huhtt  agt.  ^wift,  33  N.  Y.,  571).  All  the  con- 
siderations of  public  policy  which  have  operated  to  fix 
upon  innkeepers  the  rigorous  liability  above  indicated  apply, 
as  it  seems  to  me,  with  increased  force  to  the  case  of  carriers 
of  passengers  under  these  circumstances. 

If  the  foregoing  views  are  correct,  it  follows  that  the 
defendants  are  liable,  unless  they  can  show  some  negligence 
or  fraud  on  the  part  of  the  plaintiff,  or  some  modification  of 
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the  rights  or  duties  of  the  parties  hy  virtue  of  some  special 
agreement. 

The  effort  was  made  to  show  that  the  affixing  of  the  notices 
in  the  state  room  and  elsewhere,  was  proof  of  such  a  modifica- 
tion, but  I  understand  it  to  be  well  settled  that  mere  proof 
of  such  posting  of  notices,  without  more,  leave  the  common 
law  liability  unaffected. 

It  appeared,  by  the  plaintifi''8  testimony,  that  the  provision 
of  locks  and  bolts  on  the  state  room  door  was  imperfect,  the 
lock  being  in  such  a  condition  that  it  would  barely  catch,  and 
the  separate  bolt  not  capable  of  being  passed  mto  the  socket, 
and  that  these  defects  were  observed  by  the  plaintiS"  on  enter- 
ing the  room.  It  is  urged  that  it  was  negligence  on  his  part 
not  to  communicate  information  of  these  defects  to  the  officers 
of  the  boat.  If  the  plaintiff  had  discovered  defects  about 
the  fastenings  which  seemed  to  have  been  recently  occasioned, . 
so  as  to  suggest  a  question  as  to  whether  the  carrier  had  had 
a  fair  opportunity  to  discover  them,  I  should  certainly 
hesitate  before  coming  to  the  conclusion  that  he  was  not 
bound  to  call  attention  to  them ;  but  I  do  not  think,  that  he 
was  bound  to  summon  the  officers  of  the  boat  to  examine 
partial  defects  like  those  in  question,  which  might  well 
have  existed  for  a  long  time. 

Some  evidence  was  introduced  by  the  defendants,  for  the 
purpose  of  contradicting  the  testimony  of  the  plaintiff  touch- 
ing the  defects  in  the  fastenings ;  but  it  was  quite  too  in- 
definite to  be  allowed  any  weight ;  nor  do  I  think,  that 
the  plaintiff's  case  requires  affirmative  proof  of  negli- 
gence. It  is  enough  for  him  to  show  the  loss,  and  the  carrier 
is  presumptively  responsible ;  and  this  presumption  against 
the  carrier  cannot  be  repelled  by  proof  that  he  exercised  care 
and  caution,  however  great ;  he  must  go  further,  and  show 
negfigence  on  the  part  of  the  passenger. 

I  observe,  that  the  complaint  apparently  proceeds  upon 
the  view  that  negligence  on  the  part  of  tlie  carrier  is  to 
be  affirmatively  shown  as  a  part  of  tl>e  plaintiff's  case  ;  and  I 
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think,  the  allegation  in  that  respect  is  sustained  by  the  proof; 
but  I  do  not  think,  that  the  plaintiff  was  bound  to  take  that 
burden  upon  him. 

I  must,  therefore,  report  in  iavor  of  the  plaintiff  for  the 
damages  sustained  by  the  loss  of  watch  and  chain  and  money. 
It  was  not  proved  that  the  vail  was  his  property,  and  pre- 
sumptively it  belonged  to  his  wife. 

The  judgment  was  affirmed  at  general  term,  and  the  ap- 
pellant acquiesced  in  the  law  of  the  case  and  paid  the  judg- 
ment. 
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U.  S.  DISTRICT  COURT. 
In  the  matter  of  Louis  Rosey,  bankrupt. 

While  a  suit  was  pending  against  a  party,  and  after  the  testimony  was  all  in  and 
the  case  submitted  to  the  referee  for  decision,  but  before  any  decision  is  made,  the 
party  was  declared  a  bankrupt.  Soon  after  such  bankruptcy,  the  referee  decides 
the  case  in  favor  of  the  bankrupt,  an  application  is  now  made  to  the  register  in 
charge  to  order  the  assignee  of  the  bankrupt  to  pay  the  fees  of  the  referee  which 
have  been  incurred  during  the  reference. 

Application  reported  against  by  the  register  and  acquiesced  in  by  the  parties. 

Jt  seems  that  it  would  be  competent  for  the  assignee  to  take  up  the  report,  at  the 
expense  of  paying  the  fees  of  the  referee,  in  case  he  should,  in  the  exercise  of  a 
sound  judgment,  think  it  necessary  in  order  to  protect  the  estate  from  a  renewal 
of  the  claim  in  question. 

Southern  District  of  New  YorJc. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  on  this  3d  day  of  January,  1872. 

I,  the  undersigned  register  to  whom  it  was  referred,  by  the 
order  of  this  court  bearing  date  November  25th,  1871,  to 
inquire  on  proofs  and  report  whether  Anthony  Oechs,  Esq., 
the  assignee  of  the  estate  of  the  said  bankrupt,  ought  to  be 
authorized  to  pay  Henry  Nicol,  Esq.,  the  sum  of  S350  out  of 
the  funds  belonging  to  the  estate  of  the  said  bankrupt,  for 
hi3  fees  as  referee  in  an  action,  wherein  Clarissa  Davenport 
is  plaintiff  and  the  said  bankrupt  is  defendant,  now  pending 
in  the  superior  court  of  the  city  of  New  York,  upon  the 
execution  by  the  said  bankrupt  of  an  assignment  of  his  claim 
against  the  said  Davenport  for  said  referee's  fees  as  a  disburse- 
ment in  the  suit,  and  upon  a  stipulation  executed  by  John 
B.  Fo"-arty,  Esq.,  the  attorney  for  the  said  Rosey  in  the  said 
action,  to  repay  to  tlie  said  assignee  the  said  sum  of  $350 
out  of  the  first  moneys  paid  by  tlie  plaintiff  in  said  action,  or 


4:72     NEW  TORK  PEACTICE  REPORTS. 


Ti  oh"  VnU.r  of  Ror-ev. 


anyone  in  his  behalf  on  account  of  the  costs  or  disbursements 
in  said  suit,  do  hereby  certify,  that  I  have  been  attended  by 
counsel  for  the  said  petitioner,  the  said  assignee  though  duly 
notified  not  appearing,  and  that  I  have  taken  the  proofs 
herewith  submitted. 

That  it  appears  from  said  testimony,  that  the  suit  in  ques- 
tion was  commenced  in  January,  1868,  and  was  referred  to 
said  referee  in  November,  1869.  That  testimony  was  taken 
from  time  to  time  before  said  referee  up  to  August,  1871, 
when  the  same  was  submitted  to  said  referee  for  decision. 

That  in  the  early  part  of  November,  1871,  the  said  referee 
gave  notice  that  he  had  decided  said  action  in  favor  of  the 
defendant  therein.  The  petition  in  bankruptcy  was  filed  on 
the  14th  day  of  August,  1871,  and  the  assignee  was  con- 
firmed on  the  22d  day  of  September,  1871. 

There  is  nothing  in  the  testimony  that  would  indicate  that 
the  assignee  has  in  any  manner  participated  in  or  interfered 
with  the  case.  Nor  is  it  proven  that  any  part  of  the  services 
of  the  referee  were  rendered  after  the  commencement  of  the 
proceedings  in  bankruptcy. 

I  don't  see,  therefore,  how  the  assignee  has  rendered  him- 
self liable,  as  such  assignee,  for  the  claim  in  question. 

It  is  clear  that  no  sum  can  be  paid  in  full  out  of  the  fund 
unless  it  be  either  a  preferred  debt  or  a  debt  incurred  by  the 
assignee  in  his  official  capacity  for  the  benefit  of  the  estate. 
No  doubt,  the  court  would  imply  a  promise  on  the  part  of 
the  assignee,  to  pay  for  beneficial  services  rendered  to  the 
estate  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, in  case  he  should  participate  in  the  benefit  of  such 
services.  But  I  don't  see  that  the  present  case,  can  be 
brought  within  that  catergory.  The  claim  of  the  referee 
rests  in  contract  between  himself  and  the  parties  before  him. 
The  plaintiflfin  that  action  is  no  less  liable  for  the  fees  of  the 
referee  than  if  tlie  case  had  been  decided  in  her  favor,  nor  is 
the  defendant  any  more  liable  than  if  the  case  had  gone 
against  him.     It  is  a  debt   of  the  defendant  in  that  action, 
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which,  now  that  he  ii  a  bankrupt,  may  be  proved  against 
him  in  bankruptcy. 

The  receipt  of  a  dividend  in  bankruptcy  will  not  affect  the 
validity  of  the  claim  of  the  referee  upon  the  plaintiff"  in  that 
action,  for  the  balance  due  him,  por  will  it  in  anywise  in- 
validate his  lien  upon  any  judgment  that  may  be  entered 
therefor. 

I,  therefore,  reconimend  that  an  order  be  entered  denying 
the  prayer  of  the  said  petition.  Respectfully  submitted, 
I.  T.  Williams,  Register  in  Bankruptcy. 

Supplementary. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district  this  19th  day  of  January,  1872. 

I,  the  undersigned  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify,  that  since  writing  the  foregoing 
certificate,  I  have  been  attended  by  counsel  for  the  said 
petitioner,  and  have,  at  his  request  taken  additional  testimony 
which  is  herewith  submitted,  and  have  listened  to  further 
argument  of  said  counsel  upon  said  matter.  That  I  am 
unable  to  see  that  the  said  additional  testimony  should  change 
the  conclusions  to  which  I  arrived  in  that  certificate. 

The  argument,  that  the  services  of  the  referee  redound  to 
the  benefit  of  the  estate,  in  that,  the  report,  if  taken  up  by 
the  assignee,  for  the  purpose  of  docketing  judgment  against 
the  plaintiff"  in  that  action,  and  the/eby  defeating  any  claim 
she  may  prove  in  bankruptcy  arising  out  of  the  matter  so  in 
suit  before  said  referee,  would,  no  doubt  be  valid  in  case  any 
necessity  should  arise  lor  so  doing.  It  would,  perhaps,  cost 
less  to  obtain  the  report  by  a  payment  of  the  fees  due  the 
referee  and  docket  judgment,  than  it  would  cost  to  defeat 
the  plaintiff's  claim  (should  she  prove  it  in  bankruptcy)  by 
evidence  to  be  taken  anew  for  that  purfwae  before  the 
register.  i 

Without  expressing  any  opinion  as  to  what  is  or  may  be- 
come the  duty  of  the  assignee  in  that  regard,  it  is,  perhaps, 
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enough  to  say,  that  should  he  think  it  necessary  to  take  up 
that  report,  and  should  ask  upon  the  final  passing  of  his  ac- 
counts, to  be  allowed  the  sum  he  should  so  have  paid,  per- 
haps no  creditor  ought,  and  probably  no  creditor  would, 
question  the  soundness  of  his  discretion  in  adopting  that 
course.  The  assignee  is  bound  to  nothing  more  than  the 
best  exercise  of  his  judgment  in  the  premises,  and  having 
exercised  that,  the  creditors  have  only  to  blame  themselves 
for  electing  him,  should  they  think  his  judgment  defective. 
Eespectfully  submitted, 

I.  T.  Williams,  Eegister  in  Banlcrujptcy. 
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COURT  OF  APPEALS. 

Chakles  Cornwell,  respondent,  agt.  Matilda  D.  "Woolet, 
executrix,  &c.,  appellant. 

It  has  long  been  the  settled  law  of  this  state,  that  the  execution  of  a  will  may  he 
proved  on  a  trial  at  law,  by  one  witnest,  if  he  is  able  to  prove  its  perfect  execution. 

Where  one  of  two  subscribing  witnesses  to  the  execution  of  a  will  resides  out  of  the 
stale,  and  due  proof  of  its  ;execution  is  made  by  the  other  witness,  a  devise  made 
iu  the  will  to  the  nonresident  witness  is  not  void  under.lhe  statute. 

March  Term,  1867. 

This  action  is  brought  by  the  plaintiff  as  assignee  of  Joel 
Parker,  to  recover  a  legacy  of  $500,  together  with  one  fifty- 
fourth  part  of  the  residuary  estate,  under  the  will  of  the  late 
Isaac  M.  Wooley,  of  the  city  of  New  York,  amounting  to 
$1,248.  Joel  Parker,  the  legatee  and  devisee,  was  one  of 
the  witnesses  to  the  will,  and  at  the  time  of  the  death  of  the 
testator,  and  ever  since,  was  a  resident  of  the  state  of  New 
Jersey.  The  other  witness  to  the  will  was  examined  before 
the  surrogate,  and  the  testimony  of  Mr.  Parker  was  also 
taken  on  the  question  of  the  execution  of  the  will.  The 
defense  is  based  upon  the  claim  that  the  legacy  to  Parker, 
and  all  his  interests  under  the  will,  are  void  on  the  ground 
that  he  was  one  of  the  two  only  subscribing  witnesses  to  tlie 
will.  The  judge  at  the  special  term,  and  tiie  general  term  of 
the  second  district,  held  otherwise,  and  gare  judgment  for 
the  plaintiff.     The  defendant  appeals  to  this  court. 

Mr.  RiGGS,  for  appellant. 
Mr.  Fuller,  for  respondent. 

Hunt,  J. — The  statute  upon  this  subject  is  as  follows: 
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"  If  any  person  shall  be  a  subscribing  witness  to  the  execu- 
tion of  any  will,  wherein  any  beneficial  devise,  legacy,  in- 
terest or  appointment  of  any  real  or  personal  estate,  shall  be 
made  to  such  witness,  and  such  will  cannot  be  proved  with- 
out the  testimony  of  such  witness,- the  said  devise,  &c.,  shall 
be  void,  so  far  only  as  concerns  such  witness,  or  any  claiming 
under  him  ;  and  such  person  shall  be  a  competent  witness 
and  cordpellable  to  testify  respecting  the  execution  of  the  said 
will,  in  like  manner  as  if  no  such  devise  or  bequest  had  been 
made"  (2  li.  S.,  65,  <§.  50).  The  provisions  of  the  statute 
respecting  the  execution  of  a  will  are  as  follows :  "  Every 
last  will  and  testament  shall  be  executed  and  attested  in  the 
following  manner  :  1.  It  shall  be  subscribed  by  the  testator 
at  the  end  of  the  wiU  ;  2.  Such  subscription  shall  be  made  in 
the  presence  of  attending  witnesses,  &c. ;  3.  Tiie  testator  shall 
make  certain  declarations  ;  4.  There  shall  be  at  least  two 
attesting  witnesses,  each  of  whom  shall  sign  his  name  as  a 
witness  at  the  end  of  the  will,  at  the  request  of  the  testator" 
(2  R.  S.,  63,  §  40).  There  being  but  two  witnesses  to  the 
will,  including  the  legatee,  it  is  manifest  (hat  his  name  is  in- 
dispensable to  the  due  execution  thereof.  The  statute  which 
regulates  the  proof  of  wills,  bearing  upon  the  present  point,  is 
as  follows:  "  When  any  one  or  more  of  the  subscribing  wit- 
nesses to  such  will  shall  be  examined,  and  the  other  witnesses 
are  dead,  or  reside  out  of  the  state,  or  are  insane,  then  such 
.proof  shall  be  taken  of  the  handwriting  of  the  testator,  and 
of  the  witness  or  witnesses  so  dead,  absent,  or  insane,  and  of 
such  other  circumstances  as  would  be  sufficient  to  prove 
such  will  on  a.  trial  at  law"  (2  i?.  6'.,  58,  §  13).  "  If  it 
shall  appear  upon  the  proof  taken,  that  such  will  was  duly 
executed  ;  that  the  testator  at  the  time  of  executing  the  same 
was  in  aU  respects  competent  to  devise  real  estate,  and  not 
under  restraint,  the  said  will  and  the  proofs  and  examinations 
so  taken  shall  be  recorded  in  a  book  to  be  provided  by  the 
surrogate,  and  the  record  thereof  shall  be  signed  and  certified 
by  him"  (§  14).     Other  sections  provide  that  the  record  of 
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the  same  shall  be  competent  evidence  in  all  the  courts  of  the 
state. 

It  has  long  been  the  settled  law  of  this  state,  that  the  ex- 
ecution of  a  will  may  be  proved  on  a  trial  of  law  by  one 
witness,  if  he  is  able  to  prove  its  perfect  execution  (JacJcson 
agt.  VicJcory,  1  Wend.,  416).  It  is  manifest  that  it  is  not  in- 
dispensable in  all  cases  that  both  the  subscribing  witnesses  to 
the  execution  of  a  will  should  appear  before  the  surrogate  to 
establish  its  execution  ;  as  when  one  of  the  witnesses  is  dead, 
or  resides  out  of  the  state,  or  is  insane.  In  such  cases,  the 
will  may  be  established  before  the  surrogate  "  without  the 
testimony  of  such  witness,"  and  by  the  testimony  of  the 
remaining  witness.  In  the  present  case,  Parker  was  a  non- 
resident of  the  state,  and  was  within  the  exceptions  men- 
tioned. If  the  remaining  witness  was  competent  to  prove 
the  complete  execution  of  the  will,  that  is,  its  subscription 
and  acknowledgment  by  the  testator,  and  its  attestation  by 
the  two  witnesses  in  his  presence,  and-  at  his  request,  the 
will  was  sufficiently  proven  under  the  statute.  No  objection 
was  made  on  this  ground,  and  upon  an  examination  the  evi- 
dence of  the  remaining  witness  has  been  full  and  complete. 

The  appellant  claims  that  the  expression,  ''without  the 
testimony  of  such  witness,"  should  not  be  confined  to  the 
remaining  witness  or  giving  evidence  by  such  subscribing 
witness,  in  the  ordinary  sense  of  those  words,  but  was  in- 
tended to  include  all  evidence  that  such  person  was  a  witness 
or  took  any  part  in  the  transaction.  The  expression  in  section 
13,  which  I  have  quoted,  that  proof  should  be  taken  of  the 
handwriting  of  the  witness,  of  the  testator,  and  of  other 
circumstances  sufficient  to  prove  the  will  on  a  trial  at  law, 
and  the  necessary  evidence  on  such  trial  of  law,  rebut  this 
idea. 

The  will  could  have  been  proved  without  the  testimony 
of  Parker.  The  devise  to  him  does  not,  therefore,  become 
void,  and  the  present  action  is  well  brought.  The  judgment 
below  should  be  affirmed. 
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ScKUGHAM,  J. — The  plaintiff's  assignor,  Joel  Parker,  was 
one  of  tlie  witnesses  to  tiie  will,  and  resided  out  of  the  state 
at  the  time  it  was  proved.  On  the  examination  before  the 
surrogate  of  the  other  subscribing  witness,  Eobert  Keon,  he 
testified  to  all  of  the  facts  necessary  to  constitute  the  execu- 
tion of  the  will,  as  that  the  subscription  to  the  will  was  made 
by  the  testator  in  the  presence  of  the  witnesses ;  that  at  the 
time  of  making  it  he  declared  the  instrument  to  be  his  will ; 
that  he  requested  each  of  the  witnesses  to  sign  it  as  such,  and 
that  each  of  them  so  signed  it  in  the  presence  of  the  tes- 
tator. As  Mr.  Parker  resided  out  of  the  state,  this  examin- 
ation of  Mr.  Keon  having  been  had,  no  other  testimony  was 
necessary  to  the  proof  of  the  will,  except  proof  of  the  hand- 
writing of  the  testator,  and  of  the  non-resident  witness,  Joel 
Parker  (2  R.  S.,  58,  §  13) ;  and,  therefore,  as  the  will  could 
have  been  proved  without  the  testimony  of  Joel  Parker,  the 
legacy  to  him  is  not  void  (2  B.  S.,  65,  §  50  ;  Caw  agt.  Bob- 
ertson,  1  Seld.,  125). 

The  judgment  should  be  affirmed. 

Affirmed. 
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COURT  OF  APPEALS. 
Alfred   Lee,  respondent,  agt.    Sdion   Decker,  appellant. 

Where  a  contract,  including  a  settlement  of  all  accounts,  is  reduced  to  writing  and 
signed  by  the  parties,  it  merges  all  previous  contracts,  understandings,  or  expecta- 
tions upon  rhe  subject. 

And  where  the  testimony  of  one  of  the  parties  to  such  contract  is  in  accordance 
with  the  writing,  it  will  prevail  over  the  contradicting  testimony  of  the  other 
party. 

March  Term,  1867. 

This  was  an  action  brought  by  Lee,  as  assignee  of  one 
Shannon,  to  recover  the  sum  of  $S00  upon  the  following 
contract : 

"April  1,  1859. 

"  Settled  all  accounts  up  to  this  date,  and  found  due  S. 
Decker,  six  hundred  dollars  on  the  purchase  of  a  house  and 
lot,  this  day  deeded  to  Hirara  Decker  for  $1,400,  leaving  due 
to  H.  Shannon  eight  hundred  dollars  from  S.  Decker;  the 
said  Decker  to  sell  and  have  the  full  proceeds  of  said  house 
and  lot,  and  any  demands  that  said  Decker  shall  purchase 
against  Shannon  to  be  deducted  from  the  eight  hundred  dol- 
lars due  Shannon  from  Decker.  This  arrangement  is  left  so 
that  it  may  be  arranged  as  to  payments  after  the  consumma- 
tion of  a  contract  to  be  made  with  F.  Bronson.  H.  Shannon, 
Simon  Decker." 

After  hearing  the  evidence  of  both  the  parties  to  the  con- 
tract, the  court  directed  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiff.  The  general  term  of  the  sixth  district  afiirmed 
the  judgment  ente/ed  upon  the  verdict,  and  the  defendant 
now  appeals  to  this  court. 

A.  J.  Parker,  for  appellant. 
F.  Kernan,  for  respondent. 

Hunt,  /. — The  contract  of  April  1,  1859,  when  reduced  to 
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writing,  and  signed  by  the  parties,  merged  all  previous  con- 
tracts, understandings,  or  expectations  upon  the  subject.  By 
that  contract  it  was  expressly  agreed  that  Decker  owed  Shan- 
non eight  hundred  dollars.  The  price  of  the  house  and  lot  was 
fixed  at  $1,400;  and  $600  found  due  to  Decker  was  deducted 
from  the  amount  of  the  purchase  money,  leaving  the  amount 
due  to  Shannon  as  above  stated.  There  is  no  obscurity  in  the 
.  portion  of  the  contract  in  which  these  stipulations  are  contained. 

Shannon  testified  that  Decker  had  bought  the  house  of 
him,  and  had  sold  or  expected  to  sell  it  to  one  Bronson  ;  and 
the  dates  of  the  payments  to  be  made  to  him  (Shannon)  were 
to  be  arranged  after  the  contract  with.  Bronson  should  be  com- 
pleted. Decker,  on  the  other  hand,  testified  that  he  had  not 
purchased  the  house  of  Shannon,  but  that  Bronson  had  pur- 
chased direct  from  Shannon,  and  that  nothing  was  to  be  paid 
to  Shannon  until  $600  had  first  been  paid  to  him  by  Bronson. 
The  testimony  of  Shannon  is  in  accordance  with  the  writings 
and  furnished  a  reasonable  explanation  of  the  meaning  of  the 
last  clause  thereof.  That  of  Decker  is  in  contradiction  of 
the  plain  terms  of  the  writing,  and,  therefore,  of  no  effect. 

The  defendant  claims  that,  in  any  event,  he  cannot  be  com- 
pelled to  pay  until  it  appears,  by  proof,  that  a  contract  had 
been  made  with  Bronson,  and  payments  had  matured  under 
the  same.  This  is  answered  by  the  uncontradicted  evidence 
of  Shannon,  that  he  repeatedly  called  on  the  defendant,  re- 
questing him  to  pay  the  amount  due,  or  to  give  his  notes  at 
long  periods,  or  to  make  some  arrangement,  and  that  the 
defendant  absolutely  refused  to  pay,  to  make  any  arrange- 
ment, or  to  do  anything  whatever  about  it,  at  present,  or  in 
the  future.  He  refused  to  recognize  the  agreement,  or  to 
have  anything  to  do  with  it.  This  repudiation  justifies  an 
immediate  action  for  the  recovery  of  the  money  admitted  by 
the  contract  to  be  due  at  some  time  {Hanna  agt.  Mills,  21 
Wend.y  90,  92,  and  cases  there  cited). 

The  judgment  should  be  affirmed. 

All  concur.     Affirmed. 
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H  SUPREME  COURT. 

TiiE  Town  of  Middletown  in  behalf  of  itself  and  all  other 
Stockholders  of  the  Rondout  and  Oswego  Railroad  Co. 
agt.  The  Rondout  and  Oswego  Railroad  Co.,  John 
C.  Broadhead,  and  others. 

The  Same  agt.  The  Same. 

A  county  judge  has  no  power  or  jttrisdiction,  on  granting  an  injunction  ex  parte,  to 
grant  an  order  to  show  caicse,  returnable  before  liimself,  why  such  injunction  should 
not  be  continued.  (Affirming  S.  C,  at  special  term,  ante.  p.  144,)  Paukek,  J., 
dissenting. 

Where  an  application  for  au  injunction  is  denied  upon  two  legal  propositions  stated 
by  the  iudge,  (whicli  are  erroneous,)  when  it  slionld  have  been  denied  upon  the 
facts,  instead  of  the  law,  the  order  of  denial  will  not  be  reversed  on  appeal,  as  the 
judge  below  arrived  at  the  correct  conclusion,  though  for  the  wrong  reason. 

Where  separate  attorneys  appear  on  a  motion,  for  different  parties,  in  the  same  ac- 
tion, the  costs  of  but  one  motion,  $10,  can  be  allowed. 

Third  Department. 

Before  Potter,  Parker  and  Daniels,  JJ. 

These  are  different  appeals  taken  from  orders  made  in 
the  same  case  at  different  special  terms,  one  from  tlie  third, 
the  other  from  the  sixth  judicial  district,  and  may  be  con- 
sidered together.  They  involve  different  questions  of  prac- 
tice, but  originated  in  the  attempt  to  secure  the  same  object, 
to  wit,  to  obtain  an  injunction  against  tiie  acts  or  tiireatened 
acts  of  the  defendants.  The  first  is  an  appeal  from  an  order 
at  special  term  in  the  third  district,  dissolving  an  injunction 
granted  by  a  county  judge.  The  second  is  an  appeal  from  an 
order  at  special  term  in  the  sixth  district,  to  grant  an  in- 
junction.    The  plaintiffs  appeal  from  both  orders. 

The  action  was  brought  by  the  town  of  Middletown  which, 
■  Voii.  XLIIL  31 
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under  what  is  called  the  bonding  act,  is  a  stockliolder  in  the 
Rondout  &  Oswego  Kailroad  Company  ;  and  they  sno  in  be- 
half of  themselves  and  all  other  stockholders  in  said  railroad 
company,  and  they  iUlege  that  they  bring  the  action  by 
direction  of  the  commissioners  of  said  town  who  were  dnly 
appointed  by  the  county  judge  under  the  statute  in  that 
year,  to  issue  bonds  and  take  stock. 

The  main  object  of  the  action  is  to  restram  the  railroad 
company  from  entering  into  a  contract  with  the  defendants 
Green  &  Satterlee,  for  the  construction  of  the  incompleted 
portion  of  the  road,  and  to  pay  or  compensate  said  con- 
tractors therefor  by  giving  them  the  earnings  or  income  of 
the  said  road  for  a  period  of  years,  but  they  also  ask,  that 
said  contract  be  annulled,  all  other  material  facts  will  suffi- 
ciently appear  in  the  opinion. 

T.  R.  Westbrook,  for  plaintiffs: 

A.  Shoonmaker,  Jr.,  and  S.  Hand,  Jor  the  Eailroad 

Co. 
Bell,  Bartlett  and  Wilson,  for  the  defendants  Green 

&  Satterlee. 

Potter,  J. — The  plaintiff  obtained  an  injunction  from  the 
county  judge  of  the  county  of  Ulster,  the  county  in  which 
the  venue  was  laid  which  was  in  the  following  form : 

''  Sufficient  cause  appearing  therefor  by  the  complaint  in 
this  action,  only  verified  and  by  the  affidavits  of  Thomas 
Cornell  and  Theodorice  R.  Westbrook,  you  and  each  of 
you,  and  your  and  eacii  of  your  attorneys,  agents  and  servants 
and  confederates  are  enjoined  and  restrained  from  making, 
executing  or  consummating  or  carrying  into  effect,  or  attempt- 
ing to  do  so,  a  lease  or  sale  upon  my  terms  whatever  of  the 
Rondout  &  Oswego  Railroad,  its  property  and  franchises,  or 
any  part  thereof,  or  any  interest  therein  to  the  defendants, 
John  A.  Green  and  John  Satterlee,  or  either  of  them,  or  to 
any  person  or  persons  whomsoever,  until  the  further  order 
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of  the  court  in  the  premises,  and  you  are  further  required  to 
show  cause  before  me  at  ray  office  in  the  village  of  Rondout) 
on  the  14th  day  of  February,  1872,  at  10  o'clock  a.  m. 
why  this  order  should  not  be  continued.  Dated,  Rondout^ 
February  5,  1872." 

On  the  9th  day  of  February,  then  instant,  the  defendant^ 
Green  &  Satterlee  obtained  from  a  justice  of  the  supreme 
court  in  New  York,  an  order  in  the  same  case  of  which  thd 
following  is  a  copy  : 

"On  the  summons,  complaint,  affidavits,  injunction,  and  all 
the  papers  heretofore  served  in  this  action,  and  on  the  affidavit 
of  Edward  T.  Bartlett  hereto  annexed,  let  the  plaintiffs  or 
their  attorneys  show  cause  before  a  justice  of  this  court  at  a 
special  term  thereof  to  be  held  at  the  city  hall  in  the  city  of 
Albany,  county  of  Albany,  on  Tuesday  the  27th  day  of 
February,  1872,  at  10  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  the  complaint  in  this 
action  should  not  be  set  aside  as  irregular,  in  that  it  does  not 
contain  the  title  of  the  cause  specifying  the  name  of  the 
court  in  which  the  action  is  brought,  the  name  of  county 
in  which  the  plaintiffs  desire,  the  trial  to  be  had,  or  the 
names  of  parties  to  the  action,  plaintiffs  and  defendants  nor 
any  or  either  of  said  facts.  Also  show  cause  why  the  moving 
defendants,  John  A.  Green  and  John  Satterlee  should  not 
have  such  otTier  or  further  relief  as  to  the  court  may  seera 
just,  together  with  the  costs  of  this  motion. 

"And  it  is  further  ordered,  that  until  the  hearing  and  deter- 
mination of  this  motion,  all  proceedings  on  the  part  of  the 
plaintiffs  be  stayed  not  exceeding  twenty  days,  and  the  mov- 
ing defendants  to  have  ten  days  after  the  determination  of 
this  motion,  if  the  same  be  denied  to  answer  the  complaint 
herein.  Dated  February  9th  1872."  At  this  date  the  plains 
tiff's  complaint  had  not  been  served.  At  a  subsequent  day 
(February  ]5th)  the  justice  who  granted  the  last  above  order 
so  modified  it,  on  an  application  of  the  plaintiff" 's  attorneys, 
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as  to  allow  the  plaintiffs  to  serve  their  complaint,  and  it  was 
accordingly  served. 

On  the  12th  of  February,  then  instant,  the  attorneys  of 
the  railroad  company  applied  at  special  terra  of  the  supreme 
court  in  the  third  judicial  district,  and  obtained  an  order  of 
which  the  follov^-ing  is  a  copy. 

^' On  the  summons,  complaint,  affidavit,  injunction,  and  all 
tlie  papers  heretofore  served  in  this  action,  and  on  an  affi 
davit  of  Augustus  Schoonmaker,  Jr.,  herein,  a  copy  whereof 
is  herewith  served,  let  the  plaintiff*  in  this  action  show  cause 
at  a  special  term  of  this  court,  appointed  to  be  held  at  the 
city  hall  in  the  city  of  Albany,  on  Tuesday  the  27th  day  of 
February,  1872,  at  the  opening  of  the  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  why  the  com- 
plaint served  in  this  action  should  not  be  set  aside  as  irreg- 
ular in  that  it  does  not  contain  the  title  of  the  cause  specify- 
ing the  name  of  the  court  in  which  the  action  is  brought, 
the  name  of  the  county  in  which  the  plaintiff"  desires  the 
trial  to  be  had,  or  the  names  of  the  parties  to  the  action, 
plaintiffs  and  defendants,  nor  any  nor  either  of  said  facts, 
with  costs  of  this  motion.  Also  show  cause  why  the  moving 
defendants  herem  should  not  have  such  other  or  further 
order  or  relief  as  to  the  court  may  seem  just.  And  it  is  fur- 
ther ordered,  that  until  the  hearing  and  determination  of  this 
motion,  all  proceedings  ont  he  part  of  the  plaii^tiff'  (except  a 
postponement  of  the  motion  for  injunction)  be  stayed,  not 
exceeding  twenty  days,  and  the  moving  defendants  herein  to 
have  ten  days  after  the  determination  of  this  motion  if  the 
same  be  desired  to  answer,  or  demur  to  the  complaint  herein." 

On  the  27th  February,  ]  872,  at  the  special  term  of  the 
supreme  court  held  at  Albany,  on  that  day  a  motion  was 
made  upon  hearing  of  all  the  parties,  when  it  was  ordered, 
that  the  injunction  order  made  by  the  judge  of  Ulster  county, 
on  the  5th  February,  1872,  be  and  the  same  hereby  is  set 
aside  with  ten  dolUirs  costs  of  motion,  to  be  paid  by  the 
plaintiffs  to  tiie  defendants  appearing  by  Sclioonmaker  and 
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Hardenburgh  as  attorneys,  and  also  ten  dollars  costs  of  mo- 
tion to  be  paid  by  the  plaintiff  to  the  defendants  appearuig  by 
Bell,  Bartlett  and  Wilson  as  attorneys,  and  this  order  is  made 
on  the  ground  that  the  county  judge  had  no  power  or  juris- 
diction to  make  the  order  granted  by  him." 

This  is  the  first  order  appealed  from  before  us  for  review. 

After  the  decision  of  this  motion  and  the  making  ot  this 
order^  the  plaintiffs  applied  upon  the  same,  and  some  ad- 
ditional papers  to  a  judge  of  the  supreme  court  of  the  sixth 
judicial  district,  on  the  11th  March,  1S72,  and  obtained  aa 
order  for  the  defendants  to  show  cause  before  the  same  judge 
on  the  15tli  day  of  March,  then  instant,  why  they  should 
not  be  enjoined  from  consummating  the  same  contract,  or 
attempting  to  do  so.  On  the  day  appointed  the  parties  all 
appeared,  and  were  fully  heard  before  the  said  judge,  who 
after  reciting  the  facts,  held  as  follows: 

"I  do  hereby  order  that  the  motion  for  an  injunction  in 
this  action  restraining  the  defendants  as  specified  in  said  order 
to  show  cause,  be  and  the  same  hereby  is  denied,  and  that 
the  plaintiff  pay  to  the  defendants  ten  dollars  costs  of  this 
motion.  And  it  is  furtlier  ordered  that  the  order  restraining 
the  defendants  until  the  return  day  of  said  order  to  show 
cause  be  and  hereby  h  vacated. 

It  is  held,  that  the  railroad  company  has  no  power  to 
lease  its  roads  to  individuals,  to  be  operated  by  them  with- 
out the  supervision  or  control  of  the  company,  that  the  con- 
tract entered  into  was  such  lease,  but  the  action  cannot  be 
brought  by  the  railroad  commissioners  in  the  name  of  the 
town.  It  should  be  brought  by  the  supervisor.  For  this 
reason,  this  application  for  injunction  is  denied. 

This  is  the  second  order  appealed  from. 

There  were  several  questions  of  pretty  sharp  practice  be- 
tween the  attorneys  appearing,  upon  papers  which  were 
somewhat  discussed  on  the  argument,  but  wliich,  cannot  be 
reviewed  on  these  appeals.  The  decsion  of  neither  of  the 
motions  were  made  or  controlled  on  that  ground.     The  two 
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orders  in  question,  must  be  separately  examined.  And  I 
think,  if  the  orders  are  right  in  the  result,  they  should  be 
affirmed,  even  if  the  decisions  were  placed  upon  erroneous 
grounds. 

Order  1st : 

1.  Had  the  county  judge  power  to  make  the  order  that 
was  so  set  aside  ? 

The  power  of  the  county  judge  is  obtained  from  the  21S 
and  219th  sections  of  the  Code.  The  order  granted  by  him 
was  an  absolute  order  unlimited  in  its  effects  as  to  time,  ex- 
cept in  law,  it  was  subject  to  the  power  of  the  court  to 
make  a  further  order  therein.  It  also,  as  a  part  of  the  order, 
in  terms,  directed  the  defendants  to  show  cause  before  the 
said  county  judge  on  the  day  named,  why  the  order  should 
not  be  continued.  This  branch  of  the  order  he  had  no  power 
to  make  (Parmenter  agt.  Roth,  9  Abb.  N.  S.,  392;  Bogers 
agt.  McElhone,  20  How.,  441  ;  Merrill  agt.  Slocum,  3 
How.,  309). 

An  order  to  show  cause  is  equivalent  to  a  notice  of  mo- 
tion, and  such  a  motion  in  a  cause  pending  in  the  supreme 
court,  cannot  be  heard  before  a  county  judge.  This  part 
of  the  order,  then,  of  the  county  judge  was  void.  The  94th 
rule  of  the  supreme  court  could  not  enlarge  the  statute 
powers  of  the  county  judge. 

The  order  obtained  in  New  York  which  stayed  the  proceed- 
ings, and  prevented  the  parties  appearing  before  the  county 
judge  on  the  day,  to  show  cause,  did  not  affect  this  clause 
of  the  order,  it  being  void.  If  the  oth^r  part  of  the  order 
remained  in  force,  it  then  became  the  more  objectionable  in 
that  it  became  a  permanent  and  continuing  order  of  injunc- 
tion, granted  upon  the  merits  of  the  case,  before  the  service 
of  the  complaint  or  answer.  Was  the  whole  order  then  a 
nullity,  by  reason  of  its  omission  to  comply  with  the  94th 
rule  of  the  supreme  court,  which  requires  that  it  contain 
an  order  to  show  cause  within  ten  days,  why  such  order 
should  not  be  continued  ? 
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The  94th  rule  allows  such  an  order  to  be  made  only  when 
made  in  connection  with  the  additional  order,  to  show  cause 
before  a  proper  forum  possessing  the  power  upon  a  motion, 
to  continue  it,  to  dissolve  or  set  it  aside  {Farmenter  agfc 
Hoth,  9  Abb.  N.  S.,  892). 

An  order  to  that  effect  void  in  itself,  is  precisely  as  if  no 
order  had  been  made.  By  virtue  of  section  470  of  the  Code, 
this  94th  rule  is  the  law  of  the  courts.  The  court  that 
should  declare  such  an  order  void,  would  be  only  acting 
consistent  with  duty,  and  we  should,  therefore,  sustiiin  its 
decision.  But  there  is,  I  think,  another  reason  in  law  why 
the  special  term  should  have  declared  this  order  to  be  void. 
It  is  within  the  spirit  of  section  223  of  the  Code,  and  rule  94 
of  this  court,  that  injunction  orders  granted  ex  parte  are  not 
intended  to  have  legal  effect  for  a  longer  period  thim  ten 
days.  The  case  of  Harold  agt.  Hefferman  (42  Hoiv.,  242), 
holds,  to  the  same  view.  More  than  te.n  days  liad  elapse<l 
from  the  date  of  the  county  judge's  order,  before  it  was  re- 
versed or  set  aside  at  special  term.  If  its  force  had  ceased, 
the  declaring  it  void  was  harmless.  The  order  then  made 
and  appealed  from,  only  had  the  effect  to  put  the  qu»,'stion  at 
rest  from  further  litigation  or  controversy.  I  am  also  in- 
clined to  think,  from  an  examination  of  the  case  upon  the 
merits,  looking  at  the  claimed  equities  as  set  forth  in  the 
complaint,  which  are  mostly,  upon  information  and  belief, 
and  that  the  denials  made  by  the  parties  defendants  who 
speak  from  more  positive  and  better  knowledge ;  tiiat  the  in- 
junction should  have  been  dissolved  for  this  reason,  had  there 
been  no  other  legal  objection  to  it.  Most  of  the  substantive 
allegations  are  upon  information  and  belief.  Tliese,  without 
denials,  are  not  sufficient  to  sustain  an  injunction  {Campbell 
agt.  Morrison,  7  Paige,  157,  IGO  ;  Bank  of  Orleans  agt. 
Skinner,  9  Vaign,  305-0 ;  Jcwitt  agt.  Allen,  3  IIoic,  129  ; 
Williams  agt.-  LocJcwood,  Clarke,  Ch.,  172).  But  all  the 
material  e([uities  are  not  by  denials.  For  this  reason,  it 
should   have   been   dissolved   {Ilojman  agt.    Livingston^   1 
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Johns.  Ch.,  211  ;  18  How.,  15S,  186).  Besides  the  grant- 
ing or  continuing  an  injunction  before  final  hearing  generally 
depends  upon  the  discretion  of  the  court,  and  is  governed  by 
the  nature  and  circumstances  of  the  case  ( Ilohert  agt.  An- 
derson, 2  Johns.  Ch.,  202).  I  do  not  deem  it  necessary  to 
discuss  the  question  of  the  weight  of  evidence  upon  each 
of  the  charges  made  upon  the  papers  at  length.  If  the  in- 
junction should  have  been  dissolved  instead  of  being  set 
aside,  the  order  will  not  be  reversed  on  account  of  the  form 
of  the  order.  The  court  did  what  they  should  have  done  in 
another  form.  If  we  are  right  in  the  views  above  expressed, 
it  is  not  necessary  to  discuss  the  other  questions  in  the  case 
under  this  point.     The  result  of  the  decision  is  right. 

Second  order : 

The  learned  judge  who  denied  the  motion  for  the  injunc- 
tion upon  an  order  to  show  cause,  and  upon  hearing  of  all 
parties,  laid  down  in  his  order  four  distinct  propositions,  two 
of  which  were  in  favor  of  the  views  of  the  plaintiff',  viz. : 

First.  '■'■  That  the  railroad  company  has  no  power  to  lease 
its  road  to  individuals  to  be  operated  by  them,  without  the 
supervision  or  control  of  the  company." 

This  is  a  compound  legal  proposition  in  favor  of  the  plain- 
tiff's view,  whether  sound  or  not,  as  there  is  no  appeal  from 
it,  will  only  be  necessary  to  discuss  if  the  third  and  fourth 
propositions  are  erroneous. 

Second.  ^'  That  the  contract  entered  into  was  such  lease." 
This  is  also,  a  proposition  in  favor  of  plaintiffs,  whether  it 
was  such  lease,  there  being  no  appeal  from  it,  like  the  first 
proposition,  it  is  not  now  necessary  to  discuss. 

Third.  ^'  The  action  cannot  be  brought  by  the  railroad 
commissioners  in  the  name  of  the  town",  and 

Fourth.  "  It  should  be  brought  by  the  supervisors." 

On  these  two  last  propositions,  which  may  be  considerecj 
as  one,  the  ;ipplic;ition  for  the  inj miction  was  denied.  And 
for  tliis  the  appe-il  is  ijronght. 

Tills  motion  was   made  upon   additional  papers   to   these 
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used  on  the  preceding  one,  and  it  was  also  resisted  upon 
fuller  explanations  and  denials.  Alter  a  careful  examination 
of  the  case,  I  do  not  think,  the  application  upon  the  whole 
papers  was  made  stronger,  than  at  first,  on  the  part  of  the 
plaintiff,  and  had  tlie  judge  denied  it  upon  the  facts  instead 
of  the  law,  it  would  have  been  right  by  every  rule  of  prac- 
tice in  equity  known  as  to  granting,  sustaining  and  dissolving 
injunctions.  The  motion  should  have  been  denied  on  this 
ground.  I  think,  therefore,  that  the  judge  arrived  at  the 
correct  conclusion  on  the  motion,  though  for  a  wrong  reason, 
as  to  the  legal  propositions. 

I  think  it  will  hardly  be  contended  at  this  day,  that  cor- 
porations can  perform  no  act  and  can  make  no  contract  but 
such  as  the  statute  in  express  language  authorizes.  The 
contrary  is  true.  They  being  invested  with  the  powers  of 
natural  persons  for  the  purposes  specified,  they,  to  a  certain 
extent,  may  enter  into  any  contract  to  carry  out  that  object 
which  is  not  in  violation  of  some  pubhc  law,  or  contrary  to 
public  policy.  Subject,  as  other  trustees  are,  to  being  called 
to  account  for  acts  which  are  greatly  prejudicial,  unjust,  or 
fraudulent  towards  stockholders,  or  parties  interested.  The 
contract  complained  of  in  this  case  was  one  purporting  to  be 
for  the  purpose  of  constructing  and  fiurnishing  tlie  railroad  of 
the  corporation.  This  was  the  very  object  of  their  creation. 
This  was  a  purpose  expressly  authorized  by  the  statute.  To 
do  this,  even  if  it  was  not  incident  to  the  conferred  powers, 
the  statute  also  authorized  them  in  express  terms,  to  borrow 
money,  to  complete,  furnisii  and  operate  their  road  ;  and  while 
the  statute  conferred  upon  them  the  right_  to  use  various 
methods,  and  among  them,  that  of  mortgaging  their  property 
and  franchises  for  the  payment  of  any  debt  or  contract  tJiey 
may  have  made,  it  does  not  in  terms,  prohibit  any  contract 
to  secure  that  end.  A  railroad  corporation  can  only  con- 
tsruct  their  railway  through  the  means  of  i)ers()nal  agencies, 
such  as  contractors,  engineers,  &c.  Tlie  whole  completion 
of  this  road;  including  materials,  fencing  and  otiier  expense^, 
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was  by  this  contract,  to  be  don«  and  furnished  by  the  de- 
fendants who  are  called  therein,  the  contractors.  To  secure 
thorn  for  such  advances  and  for  so  constructing  and  com- 
pleting the  railway,  the  contract  provides  a  security  by 
pledging  the  property  so  to  be  completed,  with  its  franchises 
and  income  to  such  contractors.  The  character  of  this  con- 
tract or  its  designation  in  law,  may  be  a  question  of  law. 
Its  name  is  entirely  an  immaterial  matter.  It  has  the  char- 
acteristics of  a  mortgage,  and  is  for  certain  purposes  a  mort- 
gage to  secure  for  future  advances  to  the  main  object  of  the 
enterprise.  And  if  there  is  any  feature  in  it  tliat  partakes 
of  the  nature  of  a  lease,  it  does  not  destroy  its  character  as  a 
mortgage,  and  I  am  unable  to  see  that  such  a  contract  is 
prohibited  by  law,  or  against  public  policy.  It  is  a  contract 
f jr  security,  for  means  to  be  borrowed  ;  to  enable  the  rail- 
road company  to  construct  and  complete  their  road.  This  is 
not  ultra  vires.  I  do  not  hold  that  it  would  were  it  a  lease 
only. 

As  I  have  failed  to  discover  in  the  facts  presented  in  the' 
papers,  any  apparent  injustice  towards  stockholders  in  this 
contract  or  any  infraction  of  legal  rights  thereby  committed, 
there  is  no  reason  to  reverse  the  order  on  that  ground.  Nor 
can  I  find  from  the  language  of  the  contract,  that  it  is  a 
lease  to  individuals  to  operate  the  road  without  the  super- 
vision or  control  of  the  company.  So  far  as  tliis  is  a  question 
of  fact,  I  differ  from  the  learned  judge.  The  company  have 
as  good  a  right  to  employ  the  contractors  as  their  agents  to 
run  and  operate  the  road  as  others.  It  can  only  be  done  by 
agents  ;  contractors  are  not  excluded  from  being  agents,  and 
the  right  of  the  contractors  thus  to  secure  their  advances, 
by  acting  as  such  agents,  is  not  forbidden  in  law.  I  think, 
the  learned  judge  was  in  error  in  his  view  of  the  law  in  this 
regard,  while,  I  think,  the  conclusion  of  the  learned  judge 
in  denying  the  injunction  was  right,  and  while  it  is  there- 
fore unnecessary,  further  to  discuss  his  view  of  the  right 
of  the  railroad  commissioners  to  bring  the  action,  and  the 
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necessity  of  its  being  brought  by  the  supervisor,  I  merely 
desire  to  say,  that  I  do  not  intend  to  be  understood  as  adopt- 
ing his  view  of  the  law,  in  that  regard.  By  the  terms  of  the 
proposed  contract,  the  railroad  company  have  not  attempted 
to  transfer  the  right  of  eminent  domain,  nor  is  all  supervision 
or  control  of  the  franchise  transferred  by  this  contract.  I 
think  this  order  should  also  be  affirmed,  with  ten  dollars  cost 
of  each  motion  to  each  party  who  separately  appear  by 
counsel, 

Daniels,  J. — I  concur  in  the  conclusion  as  to  each  of  the 
orders  appealed  from,  but  think  as  the  Code  confers  power 
to  impose  costs  on  the  decision  of  a  motion  only  to  the  extent 
of  ten  dollars,  that  all  the  costs  allowed  should  not  exceed 
that  limit. 

Parker,  J. — I  am  of  the  opinion,  that  the  injunction  order 
granted  by  the  county  judge  of  Ulster,  was  valid  as  within  his 
authority  to  grant,  and  that  upon  the  merits,  it  should  have 
been  sustained.  I  think,  therefore,  that  the  order  setting  it 
aside  should  he  reversed  with  ten  dollars  cost 

In  the  other  case,  I  think,  enough  was  shown  to  entitle 
the  plaintiff  to  the  injunction  order,  for,  whether  the  suit  was 
commenced  by  the  commissioners  or  the  supervisors  of  the 
town,  is  not  a  question  proper  to  be  considered  upon  the 
motion. 

This  order  should  also  be  reversed,  with  ten  dollars  cost. 

I  agree  with  judge  Daniels,  that  only  ten  dollars  cost  were 
allowable  upon  each  motion,  and  not  that  sum  to  each  party 
appearing  by  a  different  attorney,  and  the  same  upon  each 
appeal. 
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fendant. 


James  M.  Gano,  a  dentist  ol  the  city  of  New  York,  was  appointed  receiver  in  this 
action  to  take  charge  of  the  property  and  effects  of  the  defendant,  which  consisted 
of  spool  silks  and  skein  silks,  which  was  formerly  the  properly  of  the  plaintiff  and 
defendant  as  copartners,  and  which  silks  were  in  cases  like  wardrobes,  and  con- 
tained in  a  part  of  the  second  floor  of  the  building  290  Broadway  N.  Y.,  8  feet  by 
36  feet  in  size. 

Under  the  order  appointing  the  receiver  he  was  authorized  to  sell  the  property  at 
public  or  private  sale,  and  upon  a  private  sale  thereof  the  receiver  claimed  to 
have  received  from  all  sources  $8,123  04-100  and  to  have  paid  out  $3,888  49-100. 
These  expenditures  included  large  payments  for  alleged  services  to  deputy  re- 
ceivers, keepers,  the  plaintiff  in  the  action,  plaintiff's  counsel  and  the  receivers 
counsel.     The  proceedings  werti  concluded  within  about  three  or  four  months. 

On  determining  the  only  questions  properly  before  the  court,  to  wit ;  the  extent  of 
the  powers  of  the  receiver,  the  manner  in  which  he  discharged  his  duties,  his 
charges  therefor,  the  state  of  hig  accounts,  the  balance  due  by  him  and  the  relief 
to  be  granted  to  insure  the  payment  of  such  balance  ;  and  on  discussiug  and  con- 
wideriug  fully  the  powers  and  duties  of  receivers  generally: 

JTeld,  that  it  was  sufficient  to  say  that  upon  his  own  shovring,  the  receiver's  conduct 
in  this  case  had  been  reckless;  that  he  had  been  unmindful  of  the  solemn  duty 
which  he  owed  to  the  court  that  appointed  him  and  to  the  interests  of  the  parties 
and  their  creditors.  His  charges  could  not  be  indorsed  as  necessary  expenditures 
in  the  proper  execution  of  his  trust,  or  under  any  order,  or  in  the  course  and  prac- 
tice of  the  court.  Their  sanction  would  cast  disgrace  and  reproach  upon  the  ad- 
ministration of  justice.' 

A  receiver  who  steps  outside  the  order  appointing  him,  and  assumes  the  role  of  an 
actor  without  the  consent  of  or  notice  to  the  parties  or  the  court,  must  be  taught 
(hat  the  law  will  hold  him  to  a  strict  account,  and  that  the  court,  on  the  final 
passage  of  his  accounts,  will  not  ratify  any  expenditure  unless  the  same  has  been 
necessarily  incurred  for  the  benefit  of  the  estate. 

At  Special  Term,  Jnne,  1872. 

Freedman,  J. — This  cause  was  brought  on  and  submitted 
upon  the  pleadings,  and  all  proceedings  and  orders  hereto- 
fore had  and  made  therein,  for  the  final  determination  of 
such  questions  as  remain  undecided.     From  the  papers  thus 
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Bubmitted,  it  appears  that  prior  to  the  7th  day  of  December, 
1869,  Albert  B.  Corey  and  Walter  P.  Long,  were  partners 
under  the  firm  name  of  Walter  P.  Long  &  Co.  On  Decem- 
ber 7th,  1869,  Corey  sold  to  Long  his  (Corey's)  interest  in 
the  partnership  property  and  effects,  and  Long  agreed  to  pay 
the  existing  debts  of  the  partnership.  On  the  J  3th  of  Jan- 
uary,  1870,  Corey  commenced  his  action  in  this  court,  for 
the  purpose  of  restraining  Long  from  interfering  with  the 
property  of  the  firm  of  Walter  P.  Long  &  Co.,  and  for  the 
appointment  of  a  receiver  to  take  possession  of  the  property 
and  assets,  convert  them  into  money,  and  pay  the  debts  of 
the  partnersliip.  At  the  commencement  of  the  suit,  an  order 
was  granted  by  a  justice  of  this  court,  enjoining  Long,  in  ac- 
cordance with  the  demand  of  Corey's  complaint,  and  a  further 
order  was  made  by  the  same  justice,  and  entitled  and  entered 
as  an  order  made  by  the  court  at  special  term,  appointing 
James  M.  Gano  as  receiver  of  all  the  property  and  assets  of 
the  late  firm  of  Walter  P.  Long  &  Co.  On  the  17th  of  Jan- 
uary, 1870,  and  upon  motion  papers  presented  by  Long,  an 
order  was  made  staying  proceedmgs,  under  the  first  named 
two  orders,  and  requiring  Corey  to  show  cause  why  they 
should  not  be  vacated.  This  last  order  was,  on  the  same  day 
so  far  modified  by  the  justice  who  had  made  the  appointment 
of  the  receiver,  as  to  allow  the  receiver  and  an  officer  of  this 
court,  Mr.  Cosgrove,  to  take  and  hold  possession  of  the  prop- 
erty until  the  final  order  of  the  court.  Upon  the  hearing  of 
the  motion  at  the  special  term,  the  order  appointing  the  re- 
ceiver was  vacated,  but  the  motion  to  dissolve  the  injunction 
denied.  On  the  31st  of  January,  1870,  the  court,  at  special 
term,  upon  a  new  motion,  founded  upon  notice  duly  granted, 
an  order  appointing  the  said  James  M.  Gano  receiver,  "of  all 
the  stock,  fixtures,  assets  and  property  of  whatever  nature 
and  kind  soever,  belonging  to  the  firm  of  Walter  P.  Long  A 
Co.,  with  all  the  usual  power  and  authority  granted  to  re- 
ceivers in  such  cases  made  and  provided."  Upon  such  ap- 
pointment, the  receiver  filed  a  bond  in  the  sura  of  $-5,000. 


494  NEW  YOEK  PRACTICE   REPORTS. 

Corey  agt.  Long. 

On  February  4th,  1S70,  an  order  was  made  by  the  justice 
who  had  originally  granted  the  injunction  and  appointed  the 
receiver,  without  notice  to  any  of  the  parties  to  the  cause, 
and  wholly  upon  tiie  ex  parte  application  of  the  receiver, 
bearing  date  of  that  day,  which,  alter  the  recitals  contained 
therein,  provides  as  follows  : 

"  It  is  ordered,  that  the  said  James  M.  Gano,  receiver  of 
the  firm  of  Walter  P,  Long  &  Company,  be,  and  he  is  hereby 
authorized,  empowered  and  directed  to  sell  at  public  or  private 
sale,  all  the  personal  property  belonging  to  said  firm  of  Walter 
P.  Long  &  Company,  now  in  the  possession  and  charge  of 
him,  said  Gano. 

"  And  it  is  further  ordered,  that  the  said  James  M.  Gano 
be  authorized,  empowered  and  directed  to  pay  out  of  the 
proceeds  of  said  sale  or  sales  all  the  necessary  charges  and 
disbursements  incurred  by  him  in  the  keeping  and  preserving 
said  property,  and  also  all  the  necessary  disbursements  and 
charges  that  may  be  incurred  in  carrying  out  this  order. 

"  And  it  is  further  ordered,  that  the  said  James  M.  Gano, 
safely  invest  the  proceeds  arising  out  of  the  sale  of  said  prop- 
erty, after  deducting  the  necessary  charges  and  expenses,  and 
hold  the  same  until  the  further  order  of  this  court." 

On  February  23d,  1S70,  the  defendant,  Long,  appealed  to 
the  general  term  from  the  orders  of  the  special  term,  refusing 
to  vacate  the  injunction  and  appointing  a  receiver.  The 
general  term  reversed  the  said  orders  on  the  ground,  that  the 
plaintiff,  Corey  not  having  reserved  a  lien  upon  the  partner- 
ship property,  so  as  to  require  its  application  to  the  payment 
of  the  partnership  debts,  the  defendant.  Long  had  acquired 
an  absolute  title ;  that  Long's  mere  personal  covenant  to  pay 
such  partnership  debts,  and  to  indemnify  Corey  against  them, 
did  not  give  Corey  such  a  lien  upon  or  interest  in  or  equity 
against  the  property  in  dispute,  as  is  necessary  to  exist  for 
the  maintenance  of  the  action. 

On  the  22d  of  April,  1870,  William  McFarlane,  a 
creditor  of  Corey  &  Long,  commenced  proceedings  in  the 
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district  court  of  the  United  States  for  the  southern  district 
of  New  York,  against  Corey  &  Long,  to  obtain  an  adjudica- 
tion of  bankruprcy  against  them,  and  on  April  30th,  1870, 
such  an  adjudication  was  made,  and  Wilham  P.  Buckmaster 
having  been  appointed  assignee  in  bankruptcy  the  court  in 
bankruptcy,  duly  assigned  to  him  all  the  property  of  the 
bankrupts,  and  each  of  them,  by  assignment,  dated  May  Soth 
1870. 

Thereupon,  this  court  at  the  May  special  term  of  1870, 
granted  and  duly  made  an  order,  pusuant  to  a  motion,  made 
on  notice  for  that  purpose,  declaring  the  action  abated,  ex- 
cept for  the  purpose  of  passing  the  accounts  of  the  receiver 
and  of  determining  the  amount  of  his  fees,  adjuding  the  said 
William  P.  Buckmaster  as  such  assignee  entitled  to  the  prop- 
erty in  controversy  subject  to  such  accounting,  referring  it  to 
a  referee  to  pass  the  accounts  of  the  receiver,  and  to  ascertain 
and  report  to  the  court  the  result  of  such  accounting,  and 
substituting  the  said  Wilham  P.  Buckmaster  as  the  sole  party 
to  the  action  in  the  place  and  stead  of  the  said  Albert  B. 
Corey  and  Walter  P.  Long,  for  the  sole  purpose  of  such  ac- 
counting, and  of  prosecuting  the  said  order  and  procuring  a 
delivery  of  the  said  property  to  him. 

Before  the  referee  the  receiver  filed  an  account  showing, 
that  between  February  5th,  1870,  and  March  2Stli,  1870,  he 
had  received  in  all  from  the  property  of  which  he  took  pos- 
session, ^8,123  04-100;  that  he  hnd  paid  to  the  assignee 
$2,-500,  and  that  he  claimed  credit  for  other  payments  made  on 
account  of  expenses  incurred,  S3,888  49-1 00.  Tiie  referee 
found  some  of  the  amounts  charged  to  be  excessive,  but 
allowed  a  lag?  portion  of  the  payments  for  which  the  receiver 
claimed  credit,  and  adjusted  the  balance  due  by  tiie  receiver 
at  $2,317,  40-100,  and  directed  that  sum  to  be  paid  to  the 
assignee  in  bankruptcy. 

The  assignee  in  bankruptcy  and  the  receiver  severally  ex- 
cepted to  the  referee's  rep(»rt.  Upon  these  exceptions  being 
brought  to  a  hearing  on  the  Ist  day  of  March,   1872,  the 
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court  made  an  order  directing  the  referee  to  take  and  reduce 
to  writing  and  certify  to  the  court  such  further  evidence 
touching  tlie  amounts  actually  paid  by  receiver  to  keepers  or 
other  persons  employed  by  him  in  taking  care  of,  or  selling 
or  disposing  of  said  property,  and  as  to  the  necessity  of  em- 
ploying such  keepers  and  assistants,  and  as  to  the  reasonable- 
ness and  propiiety  of  the  sums  paid  or  allowed  to  such  per- 
sons respectively,  by  such  receiver,  and  also  directing  that 
the  further  hearing  of  this  cause  upon  the  referee's  report 
already  made,  and  the  exceptions  [thereto  be  laid  over  until 
tlie  coming  in  of  such  further  testimony,  and  that  upon  such 
coming  in,  either  party  might  bring  on  the  hearing  on  notice, 
and  that  upon  such  hearing  any  orde/"  made  in  this  cause 
might  be  produced  and  referred  to  in  the  same  manner  and 
with  the  like  efiect,  as  if  such  order  had  been  produced  in 
evidence  before  such  referee.  Such  further  evidence  has  been 
and  is  now  submitted. 

Upon  these  matters  and  proceedings,  I  must  hold,  that  the 
assignee  in  bankruptcy  is  not  entitled  to  an  adjudication,  as 
ckimed  by  him,  (ist,)  that  the  legal  process  under  which  the 
receiver  took  possession  of  the  property  in  controversy,  even 
if  such  property  belonged  to  Cory  &  Long  jointly,  was  in 
fraud  of  the  bankrupt  law,  and  was  therefore,  void  as  against 
the  assignee ;  {2d),  that,  as  the  orders  appointing  Gano  as  re- 
ceiver only  authorized  him  to  take  possession  of  the  partner- 
ship property  of  Cory  &  Long,  and  he,  in  point  of  fact,  took, 
property  by  virtue  of  his  said  appointment,  which  in  judg- 
ment of  law  had  become  the  property  of  Long  individually, 
he  was  a  trespasser  from  the  beginning  and  is  chargeable  as 
such  with  the  highest  value  of  the  goods  and  property  taken 
by  him,  from  the  time  of  its  taking  to  the  end  of  the  trial, 
without  any  deduction  or  allowance  whatever  for  expenses 
or  otherwise. 

The  order  for  his  appointment  clearly  contemplated,  that 
he  should  take  possession  of  the  identical  property  which  be 
•ubsequently  took,  and  if  this  court,  in  granting  the  said 
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order  at  special  terra,  made  a  mistake  as  to  the  law  applica- 
ble to  the  case  as  then  presented,  the  receiver  cannot  be  made 
to  suffer  for  it. 

Again,  the  assignee  in  bankruptcy  cannot  at  this  late  day 
question  the  validity  of  the  order  made  at  the  May  special 
term  of  ]S70,  declaring  the  action  abated,  except  fur  certain 
purposes  tlierein  specifically  enumerated.  If  he  felt  aggrieved 
by  it,  he  should  have  appealed.  Not  having  done  so,  but 
having  accepted  the  benefits  conferred  by  the  order  and  pro- 
ceeded under  it,  he  is  bound  by  it. 

The  only  questions,  therefore,  which  are  properly  before 
me  for  determination,  relate  to  the  extent  of  the  powers  of 
the  receiver,  the  manner  in  which  he  discharged  his  duties, 
his  charges  therefor,  the  state  of  his  accounts,  the  balance 
due  by  him  and  the  relief  to  be  .granted  to  insure  tlie  pay- 
ment of  such  balance  to  the  assignee.  These  question  must 
be  determined  according  to  the  well  settled  course  and  prac- 
tice of  courts  of  equity. 

The  appointment  of  receivers  is  a  high  power.  It  is  never 
exercised  if  any  other  safe  or  expedient  remedy  can  be  used, 
and  never  wiiere  irreparable  injustice  might  follow.  Prior 
to  the  adoption  of  the  Code,  there  was,  as  shown  by  Van 
Santvoord,  in  the  admirable  treatise  on  equity  practice,  no' 
statutory  provision  which  professed  to  define  the  powers  of  a 
court  of  equity  in  the  appointment  of  receivers.  But  a  long 
line  of  decisions  and  a  uniform  course  of  practice  in  the  courts 
of  chancery,  both  in  this  country  and  in  England,  had  marked 
out  the  jurisdiction  asserted  by  the  courts  iu  this  resi)ect  and 
defined  with  tolerable  accuracy  the  cases  in  which  this  ex- 
traordinary power  would  be  exercised. 

By  section  244,  the  Code  attempts,  in  a  few  general  stat- 
utory provisions,  to  condense  the  whole  body  of  the  practice, 
both  in  law  and  equity,  in  this  respect  and  to  mark  out  the 
general  rules  governing  the  appointment  of  receivers.  But 
these  provisions  are  of  so  general  a  character  that  under 
another  pntvision  of  the  Code,  which  retains  the  old  rules 
Vol.  XLIH.  32 
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and  practice  wliore  they  are  not  inconsistent"  with  the  Code, 
or  liave  not  been  expressly  abrogated,  old  2)rinciples  niav,  and 
must  still,  be  resorted  to  ibr  the  determination  of  particular 
questions. 

Tlie  exercise  of  the  power,  therefore,  must  depend,  as  it 
.ilways  did,  upon  the  sound  discretion  of  the  court  in  each 
particular  case,  in  which  it  is  made  to  appear  as  lit  and 
reasonable,  that  some  indifferent  person  should  be  ap[)ointed 
as  receiver.  But  there  is  no  case  in  which  the  court  appoints 
a  receiver  merely  because  the  measure  can  do  no  harm. 

A  receiver  appointed  by  the  court,  is  appointed  not  on 
behalf  of  the  complainant  or  of  the  defendant  only,  but  for 
the  benefit  of  all  parties  who  may  establish  rights  in  the 
cause  ;  and  the  money  in  his  hands  is  in  custodia  Icf/is  for 
whoever  can  make  out  a  title  to  it.  Tiie  court  itself  has  the 
care  of  the  property  in  dispute;  the  receiver  is  but  its  creature 
and,  therefore,  an  officer  of  the  court. 

As  a  general  rule,  the  receiver  should  be  a  person  wholly 
disinterested  in  the  subject  matter  of  the  suit  ( BcnneWs 
Master,  9-3)  and  should  not  interfere  in  any  litigation  be- 
tween the  parties  ( Comyn  agt.  Smith,  1  Hoc/an,  81).  This 
principle  was  formerly  adhered  to  with  such  strictness  that 
courts  held  that  the  receiver  ought  not  to  make  any  applica- 
tion to  the  court  in  the  first  instance  ;  that  if  he  find  liimself 
in  circmstances  of  difficulty,  he  should  apply  to  the  plaintiff 
to  make  tlie  necessary  application,  and  that  only  on  plain- 
tiff's refusal  so  to  do,  the  receiver  may  properly  apply 
{ Par/.-er  agt.  Dunn,  S  Beav.,  497).  And  the  practice  thus 
laid  down  the  courts  enforced  so  rigorously  that  wiienever  a 
receiver  brought  forward  a  motion  without  having  previously 
applied  to  the  proper  party  to  make  it,  it  was  refused,  and 
the  receiver,  in  some  instauces,  ordered  to  pay  the  costs  {In 
re  Boolan,  2  Cote.  (0  L.,  232  ;  8.  C,  Dr.  dt  War.,  442  ; 
Clarlc  agt.  Fisher,  San.  S.  Sc,  6S4 ;  0^ Connor  agt.  Malone, 
1  Ir.  Eq.,  20 ;  Wrixson  agt.  Vise,  5  Ir.  Eq.,  276 ;  Richards 
agt.  Goold,  7  Ir.  Eq.,  209). 
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It  being  the  duty  of  a  receiver  to  remain  indifferent  be- 
tween the  parties,  and  not  to  interfere  in  the  litigation  pend- 
ing between  them,  it  becomes  his  further  duty  to  protect  the 
property  entrusted  to  him,  to  the  best  of  his  ability,  for  the 
interests  of  all  parties  to  the  suit,  no  matter  how  various  and 
conflicting  these  interests  may  be,  without  allowing  himself 
to  be  controlled  by  the  representatives  of  any  one  of  the 
parties  {Iddings  agt.  Bruin,  4  Sandf.  Ch.,  417),  and  conse- 
quently he  will  not  be  permitted,  except  upon  the  consent^ 
of  all  parties,  to  empkty  the  counsel,  solicitors  or  attorneys  of 
either  of  the  parties  to  the  suit  to  assist  him  in  the  discharge  of 
his  duties.  The  attorneys,  solicitors  or  counsel  of  the  several 
parties,  are  bound  in  duty  to  their  clients  to  watch  the  pro- 
ceedings of.  the  receiver,  and  to  see  that  he  faithfully  dis- 
charges the  duties  of  his  trust  {RycJcman  agt.  FarJcinSj  5 
Paige's  Ch.,  545). 

Being  the  mere  instrument  or  hand  of  the  court,  he  has  a 
right,  at  any  time,  to  apply  to  the  court  for  instructions  as 
to  his  duties  under  the  orders  of  the  court  [Curtiss  agt.  Leavitty 
1  Alb.,  274),  and  the  court  will  advise  and  afford  him  all 
necessary  and  proper  protection. 

Thus,  the  possession  of  a  receiver  is  not  to  be  disturbed 
without  leave  of  the  court  {Brooks  agt.  Greathed,  1  Jac.  <& 
Walker.  178),  and  even  an  action  cannot  be  brought  against 
him  witiiout  such  leave  [Angel  agt.  Smith,  9  Ves.,  335).  It 
is  a  contempt  of  court  for  a  third  person  to  attempt  to 
deprive  him  of  that  possession  by  force  or  even  by  a  suit  or 
other  proceedings,  without  the  permission  of  the  court  by 
whom  the  receiver  was  appointed  (9    Vcs.,  359). 

Wliere  violence  is  threatened,  a  writ  of  assistance  directed 
to  the  sheriff  may,  in  some  extreme  cases,  be  obtained,  or  the 
court  may  attach  the  wrongdoer  {Fitzpatrick  agt.  Eycre,  1 
Mollorj,  171). 

And  where  a  receiver  h;is  been  disposisessed  by  an  act  of 
a  third  [)arty  not  sanctioned  by  the  court,  an  attachment  may 
issue  against  such  third  party,  and  the  latter  may  not  only 
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be  punished  for  the  contempt,  but  compelled  to  restore  the 
property  {Noe  agt.  Gibson,  7  Paige,  513). 

Again,  being  the  mere  creature  of  the  court,  a  receiver, 
unless  appointed  under  a  special  statute  for  a  special  purpose, 
as,  for  instance,  the  statute  directing  proceedings  against  cor- 
porations (2  B.  S.,  43S),  has  n6  powers  except  such  as  are 
conferred  upon  him  by  the  order  for  his  appointment,  and 
the  course  and  practice  of  the  court  {VerplanJs  Agt.  Mercantile 
Ins.  Co.,  2  Paige's  Ch.,  452). 

The  rules  of  the  English  court  of  chancery  were  formerly 
strict  in  not  allowing  a  receiver  to  do  many  things,  such  for 
instance,  as  making  leases,  or  even  repairs  without  a  pre- 
vious approval  of  a  master,  and  he  was  not  permitted  under 
any  circumstances  to  lay  out  more  than  a  very  small  sum  at 
his  discretion.  The  court  even  exercised  great  caution  in 
granting  a  reference  to  a  master  for  the  purpose  of  assertaining 
whether  the  proposed  transaction  was  or  was  not  for  the 
benefit  of  the  parties  interested. 

But,  says  Mr.  Hoffman,  our  court  would  undoubtedly 
(Sanction,  when  performed,  what  it  would  have  directed  to 
be  done;  and  it  is  the  constant  course  for  officers  of  this  des- 
cription to  perform  their  duties  without  the  previous  approval 
of  the  court  {Hoffman's  Master,  156). 

To  this  ascertion  Mr.  Edwards,  in  his  admirable  work,  on 
receivers  in  equity,  very  properly  replies  that,  "  if  this  be  so, 
he  must  get  his  power  through  the  practice  of  the  court, 
and  we  are  inclined  to  doubt  whether  a  receiver  should  step 
far  out  of  his  order  without  its  authority.  The  point  is  not 
whether  the  court  may  possibly  protect  him  when  he  has 
volunteered  an  act,  but  whether  he  ought  to  have  done  it 
without  direction." 

This,  in  my  judgment,  is  not  only  the  correct  view,  but 
the  proposition  thus  laid  down  should  be  strictly  adhered  to. 
To  command  and  retain  public  confidence,  and  respect  in  a 
country  founded  upon  free  republican  institutions,  like  ours, 
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courts  cannot  afford  to  sanction  loose  practice  in  the  manage- 
ment of  estates  in  dispute. 

Wiiat  then  is  the  course  and  practice  of  the  courts  in  such 
matters  ?  It  is  prescribed  by  the  92d  rule  of  the  general 
rules  of  1S58,  (the  93d  of  the  revision  of  1871),  which  itfa» 
follows : 

"  Every  receiver  of  the  property  and  effects  of  the  debtor 
shall,  unless  restricted  by  the  special  order  of  the  court,  have 
general  power  and  authority  to  sue  for  and  collect  all  th^ 
debts,  demands  and  rents  belonging- to  such  debtor,  and  to 
compromise  and  settle  such  as  are  unsafe  and  of  a  doubtful 
character.  He  may  also  sue  in  th^  name  of  a  debtor  where 
it  is  necessary  or  proper  for  him  to  do  so ;  and  he  may  apply 
for  and  obtain  an  order  of  course,  that  the  tenants  of  any  real 
estate  belonging  to  the  debtor,  or  of  which  he  is  entitled  to 
the  rents  and  profits,  attorn  to  such  receiver  and  pay  theic 
rents  to  him.  He  shall  also  be  permitted  to  make  leases 
from  time  to  time,  as  may  be  necessary,  for  terms  not  ex- 
ceeding one  year.  And  it  shall  be  his  duty,  without  any  un- 
reasonable delay,  to  convert  all  the  personal  estate  and  effect^ 
into  money  ;  but  he  shall  not  seU  any  real  estate  of  the 
debtor,  without  the  special  order  of  the  court,  until  after 
judgment  in  the  cause.  He  is  not  to  be  allowed  for  the  costi 
of  any  suit  brought  by  him  against  an  insolvent  from  whom 
he  is  unable  to  collect  his  costs,  unless  such  suit  is  brought 
by  order  of  the  court,  or  by  the  consent  of  all  persons  inter- 
terested  in  the  funds  in  his  hands.  But  he  may,  by  leave  of 
the  court,  sell  such  desperate  debts  and  all  other  doubtful 
claims  to  personal  property  at  public  auction,  giving  at  least 
ton  days  public  notice  of  the  time  and  place  of  such  sale." 

The  examination  thus  far  made  has  established  beyon4 
doubt,  that  the  receiver  in  this  case  possessed  no  powers,  ex- 
cept such  as  were  conferred  upon  him  by  the  orders  of  bis 
ai)pointment,  the  order  of  tlie  4th  of  February,  authorizing 
him  to  sell,  and  the  rule  referred  to.  These  have  been 
quoted  in  full,   and  any   act  done  beyond  them,  he  must 
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justify  either  by  the  consent  of  the  parties  in  interest,  the 
special  order  of  the  court  olotained  for  the  purpose,  or  the 
clear  necessities  of  the  case.  It  is  true  that  the  order  of  the 
4th  of  February,  1870,  is  itself,  open  to  criticism,  for  the 
reason,  that  it  was  made  upon  the  ea;  parte  application  of  the 
receiver,  without  notice  to  any  of  the  parties,  and  not  by 
the  court,  but  by  a  judge  out  of  court.  But  as  no  steps 
have  ever  been  taken  to  have  it  set  aside  on  motion,  or  re- 
versed upon  appeal  therefrom,  and  the  receiver  has  acted 
under  it,  the  assignee*  in  bankruptcy  is  too  late  to  question 
it  so  far  as  it  affords  protection  to  the  receiver  for  acts  done 
under  it  in  good  faith.  The  irregular  manner,  however,  ia 
which  it  has  been  obtained,  and  the  fact  that  the  receiver  has 
not  seen  fit  to  apply  to  the  court  for  any  instructions  under 
it,  as  he  might  have  done  in  case  of  doubt  or  difficulty,  im- 
pose upon  the  court  the  duty  of  holding  the  receiver  to  a 
strict  account  of  his  stewardship  under  the  same. 

I  now  proceed  to  examine  the  manner  in  which  the  re- 
ceiver executed  the  trust  and  his  charges  therefor.  He 
claims  to  have  received  from  all  sources,  $8,123  04,  and  to 
have  paid  out  as  necessary  expenditures  $3,888  49.  These 
expenditures  include  large  payments  for  alleged  services  to 
deputy  receivers,  keepers,  the  plaintiff  in  the  action,  plain- 
tiffs counsel  and  the  receiver's  counsel. 

Descending  still  further  into  particulars,  it  is  found  that 
the  goods  consisted  of  spool  silks  and  skein  silks,  that  the 
cases  of  goods  were  like  wardrobes,  and  that  all  the  property 
was  contained  in  a  part  of  the  second  floor  of  the  building 
No.  290  Broadway,  in  the  city  of  New  York.  The  receiver 
claims  to  have  superintended  the  whole  business  of  the  re- 
ceivership, but  at  a  later  stage  of  his  examination,  he  admits 
that  he  had  also  to  attend  to  his  own  business,  which  was 
that  of  a  dentist,  and  that  he  employed  deputy  receivers  to 
act  for  him  durincj  his  absence.  One  of  these  was  Geor";e 
L.  Simonson,  a  lawyer,  who  had  his  office  in  the  same  build- 
ing in  which  the  property  was  contained.     According  to  the 
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receiver's  statement,  Simonson  was  employed  at  the  rate  of 
$J5  per  day,  and  under  such  arrangement,  actually  received 
$G90.  According  to  Simonson's  version  he  was  employed 
by  the  receiver  to  make  an  inventory  under  each  of  the  two 
orders  for  the  appointment  of  said  receiver,  that  he  was  paid 
$150  for  each  ot  the  said  inventories,  that  he  subsequently 
charged  the  receiver  $250  retaining  fee  for  his  services  as 
counsel  in  supervising  the  accounts  and  attendmg  to  the  sales 
of  the  assets,  and  taking  charge  of  all  the  moneys  collected  j 
that  he  was  afterwards  paid  the  sum  of  $40  lor  disburse- 
ments, and  that  these  were  all  the  amounts  he  received. 
These  sums  amount  in  the  aggregate  to  $590  or  $100  leas 
than  the  receiver  swears  he  paid.  Moreover,  it  appears,  that 
each  of  the  inventories  consisted  of  only  eleven  lines,  and  that 
Simonson  on  the  12th  day  of  May,  J  870,  was  substituted  as 
attorney  for  the  plaintiff  in  the  action. 

As  to  the  employment  of  the  plaintiff,  A.  B.  Corey,  who 
had  a  three  y-ears'  experience  only  in  the  business,  the  receiver 
testihes  tliat  he  employed  him  at  the  rate  of  $20  per  day, 
but  not  tor  any  specified  time,  to  sell  the  goods ;  that  Mr. 
Corey  was  thus  employed  from  January  31st,  1S70,  to  March 
17th,  1870,  and  received  $920  for  such  services.  This 
statement,  if  true,  shows  that  Corey  received  the  same 
pay  for  Sundays  as  for  week-days  during  the  period  named. 
The  assignee  in  bankruptcy,  on  tlie  other  liand,  sliows  by 
disinterested  witnesses,  that  the  services  of  a  competent  maa 
to  take  charge  of  and  wind  up  the  business,  siiouid  not  have 
exceeded  $200  per  month.  It  finally  appears,  that  besides 
the  plaintiff  the  receiver  engaged  the  serviees  ot"  one  J.  A. 
Conklin  as  collector  and  assistant  salesman,  of  one  C.  F. 
Merritt,  "to  sell  goods,  bring  in  customers,  and  mark  goods;" 
of  C.  B.  Corey,  plaintiff's  brother,  "to  mark  and  sell  goods;" 
and  of  one  Colton,  "  to  sell  goods  on  a  commission." 

As  to  the  employment  of  deputy  receivtjrs,  the  receiver 
swears  tliat  he  had  two  of  them,  and  yet,  in  other  parts  of 
his    examination  he  refers  to    Simonson,  Ward,   Early  and 
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James  Clark  as  deputy  receivers,  and  shows  payment  to 
them  as  such.  He  also  enumerates  Ward,  Early  and  Clark, 
as  keepers  in  conjiHictiou  with  CosgrilT,  Griffin  and  Conklin, 
and  shows  payments  to  all  of  them  as  such  keepers.  The 
employment  of  this  large  force  to  stand  guard  over  premises 
proven  to  be  eight  feet  by  thirty-six  feet  in  size,  the  receiver 
•accounts  (or  by  stating  that  in  consequence  of  threats  made 
by  Long,  he,  the  receiver,  thought  it  necessary  to  have  a 
good  many  keepers  for  fear  that  he  might  be  put  out  of 
possession.  But  he  cannot  remember  what  Long  said,  and 
he  never  considered  the  threats,  as  made,  of  sufficient  im- 
portance to  report  them  to  the  court  and  to  ask  the  court's 
instructions  arid  protection.  Not  one  of  these  keepers  has 
been  placed  upon  the  witness  stand,  to  prove  the  extent  of 
•services  really  performed. 

Time  and  space  will  not  permit  me  to  enumerate  in  detail 
all  the  iiTegularitles,  inconsistencies  and  absurdities  which 
appear  to  have  been  committed  by  tiie  receiver.  Suffice  it  to 
say  that,  upon  his  own  showing,  his  conduct  has  been  reck- 
less and  unmindful  of  the  solemn  duty  which  he  owed  to  the 
court  that  appointed  him,  and  to  the  interests  of  the  parties 
and  their  creditors.  His  charges  cannot  be  indorsed  as 
necessary  expenditure  in  the  proper  execution  of  his  trust 
•or  under  any  order,  or  in  the  course  and  practice  of  the 
court.  Their  sanction  would  cast  disgrace  and  reproach 
upon  the  administration  of  justice.  I  exceedingly  regret  the 
necessity  for  the  use  of  such  harsh  language.  But  its  em- 
ployment on  tliis  occasion  is  imperatively  called  for  by  the 
•evidence  as  well  as  by  considerations  of  public  policy  touch- 
insr  the  due  administration  of  the  law.  A  receiver  who 
Bteps  outside  the  order  of  his  appointment,  and  assumes  the 
role  of  an  actor,  without  the  consent  of  or  notice  to  the 
parties  or  the  court,  must  be  taught  that  the  law  will  hold 
hnn  to  a  strict  account,  and  that  the  court,  on  the  final 
passage  of  his  accounts,    will    nut    ratify    any    expenditure 
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unless  the  same  has  been  necessarily  incurred  for  the  benefit 
of  the  estate. 

With  these  remarks,  I  proceed  to  pass  specifically  upon 
the  questions  presented  by  the  exceptions  filed  to  the  referee's 
report,  and  to  determine  the  allowances  to  which  the  receiver 
is  entitled.     My  conclusions  are  as  follows : 

First.  The  referee  correctly  held  that  the  sum  of  $690 
paid  to  G.  L.  Simonson,  is  not  a  proper  charge  against  the 
moneys  in  the  hands  of  the  receiver.  The  duties  performed 
by  Simonson  should  have  been  performed  by  the  receiver. 
The  latter  had  no  power  to  appoint  a  deputy  to  be  paid  out 
of  the  fund. 

Second.  The  referee  correctly  held,  that  the  amount  of 
$920  paid  to  Albert  B.  Corey,  the  plaintiff,  is  excessive.  But 
he  erred  in  subsequently  allowing  $700  in  place  thereof. 
According  to  the  theory  upon  which  the  action  was  in- 
stituted, it  was  plaintiff''8  own  interest  to  have  the  goods 
realize  as  much  as  possible.  He  should  for  that  reason  have 
lent  his  efforts  willingly  without  compensation  to  secure  such 
a  result.  But  under  the  decision  of  the  general  term  above 
referred  to,  plaintiff  never  had  a  cause  of  action.  He  wrong- 
fully managed,  by  a  resort  to  the  forms  of  law,  to  have  a  re- 
ceiver appointed  over  the  property  of  his  late  partner.  In 
thia  way  plaintiff  eventually  succeeded  in  throwing  the  entire 
affairs  of  the  late  copartnership  into  bankruptcy,  and  having 
succeeded  in  that,  it  would  be  an  infringement  of  the  rights 
of  his  late  partner  and  of  the  creditors  of  the  firm  to  award 
hina  an  exorbitant  compensation  at  their  expense  for  services 
which  it  was  his  interest  to  perform,  especially  when  it  is 
borne  in  mind,  as  it  always  must  be,  that  the  receiver  em- 
ployed him  without  authority  and  without  notice  to  the 
defendant.  The  item  of  $700  must  be  disallowed.  In  place 
thereof,  the  receiver  may  have  a  general  allowance  of  $300 
for  the  employment  of  a  competent  person  to  take  charge  of, 
and  wind  up  the  business. 

Third.  Having  already  demonstrated  the  want  of  the  re- 
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ceiver's  power  to  appoint  a  deputy  to  be  paid  out  of  the 
fund,  the  referee  was  right  in  disallowing  the  claim  of  $1,435 
for  keepers  and  deputy  receivers.  But  the  sum  of  $756 
allowed  tor  keepers  at  the  rate  of  three  doUais  per  day 
for  each  keeper  lor  twenty-eight  days,  must  be  still  further 
reduced.  Considering  the  nature,  quantity  and  quahty  of 
the  property  and  the  size  and  location  of  the  premises,  I  can, 
upon  the  whole  evidence,  perceive  of  no  necessity  which 
rendered  the  employment  of  more  than  two  proper  and  justi- 
fiable. Consequently,  the  sum  of  $1G8  is  all  that  can  be 
allowed  on  that  account. 

Fourth.  As  to  the  claim  of  $350  paid  to  Roger  A.  Pryor, 
counsel  for  the  plaintiflj  there  seems  to  be  sufficient  evidence 
to  sustain  the  finding  of  the  referee  that  the  said  sum  was 
paid  over  under  an  order  made  by  a  justice  of  this  court. 
As  no  appeal  has  been  entered  from  that  order,  nor  any  steps 
taken  to  have  it  set  aside,  that  item  is  allowx'd. 

Fijth.  The  allowance  of  $240  to  James  Y.  Morgan,  for  serv- 
ices as  counsel  to  the  receiver,  cannot  be  a2>proved,  although 
in  cases  presenting  difficult  questions,  a  receiver,  instead  of 
taking  up  tlie  time  of  the  court  with  frequent  applications 
for  instructions,  may  and  should  apply  to  his  own  counsel, 
yet  this  should  be  done  either  with  the  sanction  of  the  court 
or  at  the  expense  of  the  receiver.  In  the  present  case,  no 
authority  to  employ  counsel  was  asked  for,  or  given,  and  no 
necessity  for  such  employment  appears  from  tlie  evidence. 
Moreover,  from  the  whole  conduct  of  the  receiver  it  is  clearly 
apparent  that  the  said  counsel  either  did  not  advise  the  re- 
ceiver as  to  his  proper  conduct,  and  therefore,  earned  nothing, 
or  else  gave  erroneous  advice  which  was  of  no  value.  For 
these  reasons,  the  claim  of  $240  must  be  disallowed. 

Sixth.  The  finding  of  the  referee  allowing  $253  49-1 00  for 
rent,  janitor,  office-boy,  postage  and  other  incidental  expenses 
has  not  been  questioned. 

Seventh,  The  allowance  to  the  receiver  of  the  sum  of 
$406  15  for  his  fees  may  stand.     But  as  his  conduct  has 
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rendered  two  references  necessary,  he  must  be  charged  with 
the  sum  of  $227  50,  which  is  one  haJf  of  the  expense  thus 
occasioned. 

Eighth.  The  exceptions  filed  by  the  receiver  are  overruled, 
and  those  of  the  assignee  in  bankruptcy  are  sustained  as  far 
as  necessary  to  conform  the  report  of  the  referee  to  the  views 
and  allowances  herein  laid  down  and  made.  The  balance 
chargeable  against  the  receiver  after  these  corrections  are  made, 
together  with  interest  thereon,  the  assignee  in  bankruptcy  ia 
entitled  to  have.  To  recover  it,  such  assignee  may  have 
leave,  {\st),  to  issue  execution  ;  {2d),  to  apply  for  an  attach- 
ment against  the  receiver  in  case  of  nonpayment,  and  (3^), 
to  sue  the  sureties  upon  the  bond  given  by  the  receiver. 
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A.LL   THE  33EOISIO]SrS 

CONTAINED  IN  THE  FOLLOWING  REPORTS  .• 

43  Howard's  Pr.  R.;  46  and  47  N.  T.;  60  Barbour's  B.; 
and  4  Lansing's  B, 


A. 

ABATEMENT. 

1.  Upon  the  death  of  a  sole  defendant  in 
an  action,  in  which  such  defendinit  has 
rnt€rposed  a  counterclaim,  and  issue 
has  been  joined  thereon,  the  represeu- 
tJitives  of  such  decesieed  defendant 
have  a  right  to  continue  the  action,  if 
the  cause  of  action  is  one  which  bv  law 
survives  to  them.  ( Z/ivernwre 'Agt.  Jiain- 
bridg^  ante,  '272.) 

2.  The  action  in  such  a  case  is  not  abated 
(Code,  $  121),  and  the  court  will,  upon 
motion,  allow  it  to  be  continued  by  the 
executors.  (Id.) 

3.  Where  a  defendant  interposes  a  coun- 
terclaim in  an  action,  and  asks  for  affir- 
mative relief,  and  issue  is  joined  upon 
his  claim,  he  becomes  an  autor  in  the 
case,  and  may  proceed  in  it  as  if  he 
were  in  fact  a  pIainiilfY^^''»iwig  S.C., 

at  Special  Term,  42  How.,  53).  (Id.) 

ACCEPTANCE. 

I.  Defendant  had  in  his  hands  for  col- 
lection a  claim,  one-half  of  the  pro- 

500 


ceftds  of  which  he  had  agreed  to  pay 

SlaintiflF.  One  M.  drew  an  order  upon 
efendant,  requesting  him  to  pay 
plaintiff  $500  out  of  the  other  half 
when  collected,  which  order  defend- 
ant accepted,  and  upon  the  acceptanca 
plaintiff  paid  to  M.  the  amount  of  the 
order.  Defendant  collected  upon  the 
claim  $1,050, 

Held,  that  the  acceptance  of  the  order 
was  an  admissicm  bv  defendant,  that 
the  moiety  of  the  collection  not  agreed 
to  be  paid  to  plaintiff  belonged  to  M., 
and  was  "tn  undertaking  to  pay  such 
moiety  to  plaintiff,  not  exceeding  $.500. 
(Richardson  agt  Carpenter,  46  2V".  Y., 
660.) 

Set  Appeal.    \Id.) 
Contract^   (M) 
HcsBAND  Snd  Wife.    {Id.) 
Vehnol  igt.  Kkelek  (mem.)    (47 
N.  Y.,  674.)  ' 

Contract.  (4  LarisiTuj.) 
Sale  ok  Chattels.   (Id.) 

ACCOUNT. 

See  CotTNTKR-CLAiM.    (46  N.  T.) 

I.  In  order  to  obtain  an  account  of  tha 
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Eersotiul  cstiite  wliich  came  to  tlie 
rtiiiis  of  an  iniiuiiiistiatiix — slie  being 
dead — iu-r  pergonal  reprefientatives  are 
in<iisiiensal>le  pai-iies.  {Silbee  agt 
Smilk,  mBarb.,  37ii.) 

See  Action.     (Li.) 

ClIATTKL  MoiiTGAGE.      {Id.) 

Tknants  in  Common.     (Id.) 

TkNANTS     FOJi     LiFK     AND    IN    Kli- 
'  MAINDEU.      (Id.) 

ACCOUNTING. 
See  Arrest.     (4  Lansing.) 

CONTKACT.      (Id.) 

A(^TION. 

Sec  Causk  of  Action.  (46  N.  Y.) 
Election  of  Kkmedies.  (Id.) 
Fraud.     (Id.) 

Limitation  of  Actions.     (Id.) 
Lease.     (Id.) 
Paktition.     (Id.) 
Tenants  in  Common.     (Id.) 

\.  An  action  commenced  in  one  of  the 
district  courts  of  the  city  of  New  York, 
and  removed  to  tlie  Common  Pleas  of 
that  Ciiy  pursuant  to  sec.  37  of  cliap. 
34^,  Laws  of  1857,  permitting  actions 
to  be  so  removed  where  ihe  claim  or 
demand  exceeds  $100,  is  an  action  com- 
menced in  Justices'  Court,  and  is  not 
appealable  to  this  court,  unless  tiie 
General  Term  from  whose  jndgment 
the  appeal  is  brought,  shall  by  order 
allow  sucli  appeal  as  prescribed  by  sec 
11,  sub-division  :i  of  the  Code.  (Ilein- 
rich  iigt.  Kom.  47  N.  Y.,  658.) 

See  Bankrupt  Law.    (47  A'.  Y.) 
Cause  oe  Action.     (Id) 
Equity.     (AI.) 
Fraud.    (Id.) 
Jurisdiction.     (Id.) 
Trial.     (Id.)     \ 

2.  Where  the  title  of  the  parties  depends 
upon  the  construction  to  be  given  to  a 
will,  and  the  det'eiidaiits  are  in  posses- 
sion, claiming  that  by  the  will  they 
are  entitled  to  exclusive  possession, 
and  they  deny  the  plaintitfs  right,  an 
action  for  a  con.structio.i  of  the  will, 
for  a  partition  and  for  an  accounting, 
will  lie;  and  this  c(j|irt  Avill  not  re- 
quire the  plaintirt  to  first  try  the  ques- 
tion of  title,  in  an  action  of  ejectment. 
(Scotl  agt.  Ov/rnsey,  60  Barb.,  163.) 

See  Cloud    Upon    the    Title.     (GO 
Bnib  ) 
Highway.     (Id.) 

3.  The  plaintiff  occupied  the  defendant's 
lot  for  twenty  years,  mistaking  it  for 
adjoining  premises,  of  which  he  had  a 


deed  ;  the  defendant,  who  owned  con- 
liiTUdUS  property  also,  then  lirought 
ejectment  for  the  lot,  and  the  plaintiff, 
who  supposed  that  iheie  was  a  ques- 
tion as  to  an  unimportant  intrusion  up- 
on the  boundary  of  the  defendant's  con- 
tiguous property  only,  agreed,  in  writ- 
ing, to  surrender  the  premises  claimed, 
ill  consi<ieralion  of  a  discontinuance, 
and  afterwarii.  having  discovered  hiH 
error,  brought  this  action  to  rescind  the 
agreement: 

Eled,  that  the  action  could  be  sustained. 
(Smith  agt.  Makin,  4  Lansing,  41.) 

4.  A  promise  made  upon  valid  considera- 
tion to  pay  a  third  person,  will  sustain 
an  action  by  the  third  person  in  his 
own  name  against  the  i)romisor.  So 
Beld.  of  i\n  greement  under  seal.  (Hall 
agt.  liob'jins,  4  Lansing,  463.) 

5.  An  action  against  a  corporation  can- 
not be  maintained  by  a  stockholder  to 
effect  a  forfeiiure  of  lis  charter  for  non- 
user  of  its  powers  witliin  a  year.  (6't^ 
man  agt.  Green  Point  Sugar  Company, 
■I  Lansing,  482.) 

6.  Where  an  action  is  brought  by  the 
attorney-general  for  sucli  purpose,  it 
seems  a  receiver  cannot  be  appointed 
until  judgment  in  the  action.     (Id.j 

See  Arrest.     (4  Lanjiing.) 
Assessors.     (Id.) 
Bail.     (Id.) 

Bastardy  Proceedings-    (Id.) 
Bridges.     (Id.) 
Chattel  jVIortgage.     (Id.) 
Contract.     (Id.) 
Corporation.     (Id.) 
Costs.     (Id  ) 
Defences.     (Id.) 
Donatio  Causa  Mortis.    (.Id.) 
Evidence.     (Id.) 
Execution.     (Id.) 
Highways  and  Streets.     (Id.) 
Husband  and  Wife.     (Id.) 
Insurance.     (Id.) 
Lease.     (Id.) 
Manufacturing     Corporations. 

(/,.) 
Married  Women.     (/(/.) 
Moi.'TGAGE  OF  Real  Estate.    [Td  ) 
Mistake  of  Law  and  Fact.    (Id.) 
Ne  exeat.     [Id.) 
New  York  City".     (Id.) 
Order  of  Court.     (Id.) 
Parent  and  Child.     (H.) 
Partii'.s  to  Action.     \li.) 
Penalty.     (Id.) 
Prac'Tu;e.     \Id  ) 
Sale  of  Charter.     (Id.) 
Si;kface  Water.     (Id.) 
Towns.    (Id.) 
Usury.    (Id. ) 
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ACT  OP  CONGRESS. 

I.  The  mandate  of  the  act  of  congress  of 
I78'J.  tliiU  wheie  the  (iniper  Bleps  are 
tnken.  whicli  entitles  ilefc-ndant  to  the 
reaioviil  of  ii  cause  to  the  circuit  conrl 
of  tlie  Uuiied  Suites,  tlie  state  court 
shall  "  ]ii\M;eed  uo  fuiilier  in  the 
ciiui<e."  is  ohlitratoiy  as  well  upon  a 
court  of  appellate  as  of  orignial  juris- 
dic;icin.  {Uoldemnii.  Putnam  Fire  Lis. 
Co.,  46  iV'.  r.,  1)/ 

tke  Stamps.   (47  N.  Y.) 
Ti{iAL.   (Id.) 

Feuekal  Courts.    (A  Lansing). 
Jlugments.  (Id.) 

ADJOINING    OWNERS. 

See  Easemext.    (4  Lansing). 
Estoppel  {Id.) 

SUKFACE     WaTEK.    (Id.) 

ADJOURNMENT. 

(S'ee  JpSTiCE  OF  the  Peace.  4  Laming). 

ADMINISTRATORS. 

Set  ExECUTous  and  Administrators. 
(4  Lansing). 

ADMIRALTY. 

1.  The  steamer  Patapsco,  a  vessel  owned 
or  chartered  by  the  Commercial  Steam- 
boat Coni|)any,  a  corporation  incorpo- 
rated by  the'  laws  of  Rhode  Island, 
■was  eiiKaired  in  making  weekly  trips 
between  New  York  anu  Baltimore  in 
a  line  with  other  vessels  belonging  to 
ihe  company.  (  The  iSieamer  Patajisco, 
ante,  301.) 

2.  On  each  occasion  that  she  started  from 
Baliimnre  the  agent  of  tlie  company 
gave  written  requisiiions  to  Mr.  lioyce, 
H  coal  miner,  who  had  extensive  coal 
oepolsai  Ualiimore,  to  deliver  on  board 
of  the  steamer  (liy  name)  various  quan- 
tities of  coal.  Mr.  Hoyce  on  receiving 
the  above  requisitions,  yave  written 
orders  to  his  agents  to<ieliveron  board 
of  the  steamer  (by  name)  the  same 
quantities.  (Id. J 

3.  The  coal  was  necessary,  indeed  indis- 
nensibleto  enable  the  steamer  to  make 
her  various  voyages.  To  save  useless 
ttccumuhition  of  bills.  Mr.  Boyce  ten- 
dered one  general  bill  each  month  to 
the  company  (by  name)  making  them 
debtor  to  the  various  accounts  The 
steamer  liad  no  liinds  to  pay  for  the 
coal  and  the  company  weie  iu  an  em- 
bai  rassed  state  which  shortly  tlierr after 
reoullcd  in  total  bankruptcy.  (Id.J 


4.  On  a  libel  tiled  in  r^tn  by  Mr.  Boyce 
against  one  of  the  steamships  for  coal 
used,  it  was  held  by  the  United  Stales 
district  court  of  New  York,  (Shipman, 
D.J.)  that  he  had  no  lien  on  the  steam 
ship  for  the  coal.  The  United  States 
circuit  court  (Nelson.  C  J),  reversed 
the  district  Court  and  hcldxh-M  he  had, 
and  the  supreme  court  now  affirm  the 
circuit  court  holding: 

1.  That  it  aj  pearing  that  the  Pa- 
tapsco was  ill  a  foreign  port  and  that 
the  coal  was  ordered  for  her  specifically 
hy  name  and  delivered  to  the  officers  in 
charge  of  her;  that  the  coal  was  neces- 
sary, iu  such  a  case  the  inference  is  that 
the  credit  wns  f;iven  to  the  vessel,  un- 
less it  can  be  inferred  th^t  the  master 
had  funds,  or  the  owners  had  credit  and 
that  the  material  man  knew  of  this,  or 
knew  of  such  facts  as  should  have  pat 
him  on  inquiry. 

2.  The  Lulii  (10  Wal,  192;,  alluded 
to  and  approved  of. 

3.  The  coal  being  sold  for  cash  at  the 
lowest  market  price,  it  is  clear  that 
there  was  no  credit  given  to  the  com- 
pany at  the  time  of  sale. 

4.  When  the  libellant  waived  his 
privilege  of  citsh  on  delivery  and  put 
the  coal  on  board  of  the  steamship,  the 
presumption  of  law  w<iuld  be  that  iie 
thereby  gave  credit  to  the  steamship 
and  not  to  the  owners  thereof,  inas- 
much as  the  supplies  were  furnished  iu 

a  foreign  port. 

5.  If  the  credit  was  to  the  vessel  there 
is  a  lien  and  the  burden  of  displacing  it 

*  is  on  the  claimant. 

6.  He  must  show  affirmatively  that 
the  credit  was  given  to  the  company 
to  the  exclusion  of  a  credit  to  the  ves- 
sel. 

7.  Entries  in  the  books  ot  the  party 
supplying  the  materials,  while  tliey 
may  tend  to  supjKn-t  either  view  of  the 
facts  of  credit  according  to  the  entry, 
yet  are  not  conclusive,  and  are  always 
explainable,  and  the  truth  of  the  trans- 
action can  be  shown  independent  of 
them. 

8.  The  recent  decisions  of  the  supreme 
court  in  cases  of  liens  sought  to  be  en- 
forced by  material  men,  for  supplies 
furnishecl  to  vessels  in  foreign  ports, 
have  had  the  eH'ect  to  place  liens  on  a 
more  substaniinl  footing  than  some 
previous  cases  seem  have  left  it.  (Id.) 

See  Federal  Courts.  (4  Lansing.) 

ADMISSIONS      AND      DECLARA- 
TIONS. 

See  Ejectment.  (47  N.  T.). 
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Evidence.  (Id.) 
Gift.   {Id.) 
Trial.  (Id.) 


ADVERSE  POSSESSION. 

1.  To  maintain  an  action  for  the  parti- 
tion of  lands,  the  phiiniiff  must,  at  the 
time  of  its  coninienceuienr,  have  ac- 
tual or  constructive  possession  in  com- 
mon with  defeiidiints.  A  subsisting 
adverse  posst-siun  is  an  absolute  bar. 
The  possc-ssion  of  one  of  several  ten- 
ants m  common  may  become  adverse, 
when  his  acts  amount  to  an  exclusion 
of  his  co-tenants  ;  and  until  the  ex- 
cluded parlies  regain  their  possession, 
no  one  ot  tliein  can  bring  partition. 
The  duration  of  the  adverse  possession 
is  immaterial.  (Florence  agt.  Hojjkiiis, 
46  JV.  Y.,  J 83). 

2.  A  grantor  in  a  deed  may  hold  ad- 
versely to  his  grantee.  {Cramer  agt. 
Benton,  60  Barb.,  216). 

3.  The  testator  devised  an  undivided 
third  of  his  lands,  to  be  held  upon 
certain  specified  trusts,  to  an  unincor- 
porated society,  whicii,  having  been 
incorporated  after  his  decease,  and 
authorized  to  taive  by  devise  made 
voluntary  partion  with  ttie  heirsat- 
Ihw,  entered  upon  its  third,  and  con- 
tinued to  occupy,  claiming  the  sole  and 
exclu-sive  ownership,  and  without  con- 
forming with  any  of  the  provisions  of 
the  tiust  for  twenty  years: 

Held,  that  the  corporation  held  and  was 
entitled  to  dispose  of  the  property  as 
owner  of  the  fee,  and  not  subject  to 
the  trusts  specilied  in  the  will,  not- 
withstanding it  entered  claiming  under 
the  will.  (Matter  of  Bomati  Catholic 
Society  of  New£ort  agt.  Hchuyier,  4 
Larusiti(j,  14). 

4.  An  erroneous  boundary  line  run  be- 
tween adjoining  owners,  wlio  have  no 
dispute  as  to  the  true  line,  is  not  a 
settlement  of  a  disputed  line  ;  and  ac- 
quiescence in  the  erroneous  line,  for 
less  than  twenty  years,  does  not  pre- 
clude the  original  owners,  or  their 
grantees,  from  claiming  a  ditferent 
line.  (Smith  agt.  McNamara,  3  Lans- 
ing, 169). 

See  Gkantor  and  Gkantee.    (Id.) 


AFFIDAVTS. 

&«  Injunction.  (60  7?a»-&.) 

F()Ki';ci>osuuE.  (4  Lansing). 

JlISTICE  OF  THE  PkACE.  (Id.) 
Kk VENUE  StaaII'S.    yid.) 


AGENCY, 
See  Principal  and  Agent.  (4  Lansing.) 

AGENT. 
See  Principal  and  Agent.  (4  Lansing.) 

0 

AGREEMENT. 

1.  Where  the  defendant,  in  possession  of 
real  estate,  under  a  contract  to  purchase 
toe  same  of  the  owner — having  made 
partial  payments  on  the  consideration 
price  and  made  improvements  upon  the 
premises,  enters  into  a  ^w?-y/  agreement 
with  the  plaintiti  for  an  advance  of 
money  to  enable  him  to  pay  nj)  the 
purchase  price  of  the  premises  to  the 
owner,  that  the  plaintiH'  as  his  security 
is  to  take  the  legal  title  from  the  owner, 
and  to  execute  a  written  agreement  to 
the  defendant  to  convey  to  him  the  title 
on  payment  by  the  defendant  of  such 
advance  with  interest,  at  a  specified 
time,  which  parol  agreement  is  fnllilled 
so  far  as  the  dclendant  is  concerned, 
by  having  the  deed  made,  executed  and 
delivered  to  the  plaintiti',  on  receiving 
such  advanced  sum ;  and  the  plaiiititt 
thereupon  refuses  to  execute  and  de- 
liver to  the  defendant  the  writing  de- 
claring the  rights  of  the  defendant  un- 
der tlie  parol  agreement,  but  sets  him 
at  deliance,  and  commences  an  action 
of  ejectment  against  him  to  recover 
possession  of  the  premises: 

Meld,  that  so  gross  a  fraud  ought  not  to 
be  permitted,  and  that  the  principles 
upon  vvhich  courts  of  equity  enforce 
agreements  tliat  have  been  in  part  per-  . 
formed  are  an  adequate  protection  to 
the  defendant.  (Bo'/ge  agt.  Welman, 
ante,  4'J7). 

2.  There  is  nothing  in  the  statute  of 
frauds  which  in  any  degree  interferes 
with  the  equitable  jurisdiction  of  a 
court  of  equity  in  such  cases,  but  oa 
the  contrary,  either  v^ith  or  without 
the  saving  clause  in  the  statute  (in 
reference  to  agreements  for  the  sale 
of  lands,  &c.,  to  be  in  writing,  &c.,) 
the  court  always  prevents  the  use  of 
the  statute  as  a  cover  and  protection  to 
the  fraudulent  paity.  (Id.) 

See  Contracts.     (46  JV.  T.) 

3.  The  plaintitf's  farm,  being  sold  on  a 
mortgage  foreclosure  was  bid  off  for 
$2,4d0,"by  W..  who  agreed,  orally, 
with  the  plaintitf  to  let  liim  have  the 
farm  back  on  the  payment  of  said 
sum  of  $2,400,  and  tii'e  sum  of  $20 
in  addition  for  expenses.  The  plain, 
tiff  failing  to  procure  the  money,  or 
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security,  within  the  time  limited,  got 
an  extension  of  time,  and  witliin  the 
extended  time,  procured  the  defend- 
ant to  take  a  conveyance  from  W. 
upon  the  terms  upon  wliich  W.  liad 
agreed  to  convey  to  the  plaintirt'; 
and  it  was  then  agreed,  by  parol, 
between  the  parties,  that  the  plain- 
tiff should  remnin  iu  possession,  and 
receive  the  rents  and  profits,  and 
with  them,  and  from  other  sources, 
refund  to  the  defendant  what  he  tiad 
paid,  or  should  cay  or  secure  to  W., 
and  that  on  such  payment,  the  de- 
fendant should  convey  the  premises 
to  the  plainiitf. 

Beld,  that  the  agreement  of  the  defend- 
ant to  convey  the  premises,  being  by 
parol,  was  void  by  the  statute  of 
frauds,  and  could  not  be  enforced  in 
equity.    ILoomis  agt.  Loomis.  60  Barb., 

4.  Heli,  also,  that  tho  plaintiff  having, 
at  the  time  of  making  the  agreement, 
no  title  or  interest  ni  the  premises, 
and  there  being  no  legal  considera- 
tion received  from  him,  for  the  proni- 
ise  made  bv  the  defendant,  that  was 
another  difficuliy  thrown  in  his  way 
by  the  statute  of  frauds.     (Id.) 

5.  A  contract  by  which  one  person 
agrees  to  make,  lor  others,  three  or 
four  models  of  a  mower,  at  once  and 
without  delay,  means  that  the  work 
shall  be  done  as  soon  as  it  can  rea- 
sonably be  performed  by  the  con- 
tractor. [Sharpe  agt.  Johiison,  60 
Barb.,  144.) 

6.  The  legal  nature  and  character  of 
such  a  contract  is  not  for  the  sale  and 
delivery  of  tiie  models  by  the  con- 
tractor, but  for  work  labor  and  ma- 
terials to  be  done  and  furnished  by 
him  for  the  employers.     (Id.) 

7.  Before  a  party  can  recover  upon  a 
contract,  he  must  show  that  he  has 
performed  on  his  part.  If,  iu  his 
complaint,  he  counts  simply  for  work 
and  labor,  the  other  party  may  de- 
feat the  action  by  setting  up  as  a 
defense,  and  proving,  tnat  the  work 
aud  labor  was  done  in  pursuance  of 
a  contract  between  the  parties,  wliich 
has  not  been  performed  by  the  plain- 
tiff.    (Id.) 

8.  The  plaintiff  received  a  lamb,  as  a 
gift  fiom  her  moiher,  who  at  the 
same  time  made  an  e4greement  with 
11.  to  keej)  the  same  for  the  plaintiff, 
ui)on  the  terms  of  giving  the  latter 
all  the  increase,  and  H.  to  have  all 
the  wool,  for  the  keeping.  The  iu 
crease  amouiui.-d.  in  six  years,  to 
some   seveuteeu  sheep,   which    were 


levied  upon  by  the  defendant,  as  the 
property  of  H. 

Held,  that  H.  had  no  title  to  the  sheep, 
but  was  merely  a  bailee  thereof. 
That  he  had  no  title  to  the  wool,  until 
he  had  performed  his  entire  contract 
by  keeping  the  sheep  until  shearing 
time.  That  for  the  entire  perform- 
ance of  the  contract,  on  his  part,  ha 
would  be  entitled  to  the  consideration 
promised,  to  wit,  the  wool ;  but  that 
a  part  performance  only,  gave  no 
title  ;  and  the  defendant  took  by  his 
levy  no  other  or  belter  title  than  H, 
had. 

Beld,  also,  that  the  title  to  tne  sheep 
was  in  the  plaintiff.  (Uashrouck  agS 
Bouton,  60  Barb.,  413.) 

9.  Upon  a  sale  of  hides  by  the  plaintiffs 
to  the  defendant,  through  a  broker, 
the  bought  and  sold  note  was  as  fol- 
lo\Ns:  "New  York  Feb.  19,  1859. 
Sold  for  account  of  D.  G.  and  W.  B. 
Bacon,  to  Mr.  W.  VV.  Gihnan,  4,045 
Singapore  and  Penai'g  Cow  Hides, 
per  Samuel  Appleton.  No  allowance 
except  for  gea  damaged  Price  12 
ceiits  per  pound,  cash." 

Beld,  that  the  contract  was  for  the 
purchase  of  all  the  hides,  at  the  price 
of  12  cents  per  ponmi,  subject  to  a 
deduction  from  the  price,  at  the  usual 
and  fair  rate,  for  any  of  the  hides 
that  were  sea  damaired.  Bacon  agt 
Oilman,  60  Barb.,  640.) 

Hee  Foreclosure  Suit.    (Id.) 
Fraud.     (Id.) 

Tenants  in  Common.     {Id.) 
Vendor  and  Purchaser.  (Id.) 
Contract.     (4  Lansing ) 

ALIENS. 

See  Literary  Property.  (A7  N.  T.) 

I.  Aliens  named  in  the  act  of  November 
26,  1827  (Sess.  Laws.  chap.  5,  p.  7), 
who  failed  to  obtain  naturalization  for 
six  years  after  its  jiasrage.  were  ex- 
cluded from  its  benehis;  and,  obtain- 
ing naturalization  lilter  the  e.xpiratioa 
of  the  six  years,  their  pro|ierty  be- 
came subject  to  law  of  de.scent,  pre- 
scribed by  the  l{evis(Mi  Slatnies.  (Mc- 
Carty  agt.  Dendng,  4  Lansing,  440.) 

ALIEN    ENEMY. 

See  Contract,   (i  Lansing). 

ALIMONY. 

See  Divorce.  (60  Barb.) 
Appeal.   (A  Longing). 
Evidence.  [Id.) 
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ExKcmoN    {Id.) 
Okukk  of  Col'ut.  [Id.) 

ALTERATION  OF  CONTliACT. 

Ste  Lease.   (4  Lansing.) 

AMENDMENT. 

iSw  Pleadings.  (1  Lansing.) 
Pkactcck.   {Id.j 

ANIMALS. 

«ee  Trespass.    (4G  iV.  F.) 

1.  There  is  not  known  in  practice,  and 
cannot,  be  in  law,  such  a  union  of  in- 
terest or  title,  or  partnership,  in  an- 
imals. a-1  that  one  party  shall  own  the 
carcass,  and  the  otlier  the  wool,  the 
hi'ir  or  tlie  feathers.  (Uashrouck  dgt. 
Bouton,  60  Barb.,  413). 

See  Constitutional  Law.   (46  iV.  T.) 
ANS>VER. 

See  Pleadings.  (GO  Bcerb.) 

1.  A  general  denial,  now.  like  the  gen- 
eral issne  under  tlie  former  practice, 
puis  in  issue  the  existence,  at  any 
litne,  of  the  cause  of  action  alleged  in 
the  complaint,  and  admits  of  evidence 
tending  to  establish  such  defense. 
(£va)ii  agt.  WilUavis,  60  Barb.,  346). 

2.  If  a  cause  of  action  hss  once  accrued 
or  e-xisted,  and  has  been  satisfied,  or 
has  been  satislid.  or  defeated,  by 
reason  of  eometiiing  which  has  accrued 
Bubsequeiilly,  that  is  new  matter, 
■which  uiusl  he  pleaded,  in  order  to 
render  it  counieteni  as  evidence.  (Id.) 

See  Equity.  (60  Barh.) 
Geneual  Issue.   (Id.) 

APPARENT   TITLE. 

,Stee  Estoppel.  (46  T.  Y.) 

APPEAL. 

1.  The  word  "may"  in  sec.  177  ot  the 
Code  18  ])erniissive.  not  mandatory; 
and  the  riirht  to  set  up  new  matter  by 
supplemental  pleading,  is  not  iibsolute. 
but  is  within  the  discretion  of  the 
court.  An  order,  therefore,  denying 
Buch  riglit  is  not  appealable  to  this 
court.  \Medbur7j  ngi  JSican,  46  If.  T., 
308.) 

2.  PliintifT  demurred  to  two  counts  of 
defendants'  answer.  The  demurrer 
■was  sustained  ;  and  from  the  order  bus 


taining  demurrer,  defendants  appealed, 
but  wiiiiout  giving  seciiriiy  or  obtain 
ing  a  stay.  Plaintiff  tliereupon  noticed 
the  cause,  took  an  inquest  at  the  <ir- 
cuit,  and  perlected  judgment.  This 
judgment  was,  ujhui  defendants'  mo- 
tion, set  aside.  From  tiie  oi-der  set- 
ting it  aside,  phiintilf  appealed  :  defen- 
dants moved  at  a  General  Term  (one 
of  the  members  of  which  wati  the  jus- 
tice who  granted  the  orderj.  io  dismiss 
the  appeal  upon  the  grounds  that  the 
order  was  an  appealahle  mie ;  also, 
that  plaintiff  had  waived  liis  appeal  by 
appealing,  and,  without  objection, 
arguing  the  appeal  from  the  order  sus- 
staining  the  demurrer.  The  ajipeal 
was  dismissed.  From  the  order  of  dis- 
missal, au  appeal  was  brought  lo  this 
court : 

Held,  Ist.  That  as  under  sec.  eight  of 
article  six  of  the  State  Consiitution, 
the  General  Term,  as  constituted,  had 
no  power  to  review  the  order  or  to  en- 
tertain the  question,  whether  it  was 
an  appealable  one,  it  must  be  assumed 
that  oidy  the  question  of  waiver  was 
entertained  and  passed  upon.  2<1. 
That  the  plaintiH's  appearance  and 
argument  of  the  appeal  from  the  order 
suslaining  demurrer,  was  no  waiver  of 
ajipeal  from  the  order  setting  aside 
inquest  and  judgment.  3d.  Tliat  this 
court  will  not  examine  into  the  ineiits 
of  the  Special  Term  order  ajiiiealed 
front,  as  it  lias  not  been  reviewed  upon 
its  merits  by  tiie  General  Term.  [I'is- 
to)- agt.  Hatfield,  46  N^.  Y.,  249.) 

3.  The  right  of  a  party  in  a  case  tried  by 
a  referee,  to  have  separate  findings  of 
fact  and  conclusions  of  law,  is  a  .sub- 
stantial one.  (  Van  Sli/U  agt.  Hyat, 
46  N.  Y..'^6Q.) 

4.  Where  a  referee  has  failed  to  pass 
upon  material  questions  of  fact  and 
law,  the  proper  practice  is  to  apply  to 
the  court  to  send  the  case  back  to  the 
referee,  to  pass  specifically  upon  such 
questions  or  to  re-settle  his  report. 
Should  the  application  be  denied,  upon 
an  appeal  from  the  judgment,  the  pro- 
ceeding to  obtain  further  findintts  can 
be  inserted  in  the  record,  and  the  ma- 
teriality of  the  findings  asked  fnr.  can 
be  determined  at  General  Term  or  in 
tliis  court  upon  the  appeal.  In  such  a 
case  the  presumption,  that  all  material 
facts  of  which  there  was  evidence 
have  been  found  against  the  apjiellant, 
will  not  apply  in  respect  to  those  mat- 
ters as  to  which  he  has  sought  to  obtain 
specific  findings,  but  they  will  be  re- 
garded in  the  same  manner  as  facts, 
which,  upon  trial,  the  court  has  refused 
to  submit  to  the  jury.     (Id.). 
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6  Plaintiff,  instead  of  adopting  this 
course,  moved  to  set  aside  the  report, 
"  or  for  such  otlier  or  further  order  as 
should  be  proper  ;"  which  motion  was 
denied : 

Held,  that  the  order  did  not  necessarily 
dispose  of  the  right  of  plaintiff  to  fur- 
ther findings,  but  was  simply  a  ruling 
apon  a  question  of  practice,  as  to  the 
mode  of  obtaining  relief;  that  it  was 
discretionary  witb  the  court  to  grant 
the  appropriate  relief,  under  the  words 
in  the  notice  "  for  such  other  and  fur- 
ther order.'"  etc.,  and  that  the  order 
was  not  appealable.     (Id.) 

6.  There  is  no  sufficient  ground  in  any 
case  for  eutenaining  an  appeal  in  ihis 
court  before  judi'ment  from  an  order 
in  respect  to  findings.     (Id.) 

7.  Upon  an  appeal  to  the  General  Term 
from  an  order  confirming  the  report  of 
a  referee,  on  proeeedinirs  to  obtain  sur- 
plus moneys  arising  on  foreclosure  sale, 
wliich  orcier  gave  the  entire  surplus 
moneys  to  the  executor  of  the  lessor, 
the  court  set  aside  the  report  and  refer- 
red the  case  back,  and  in  the  order  di- 
rected, that  the  share  of  the  lessee 
B  ould  be  ascertained,  by  computing 
the  value  of  the  residue  of  his  term  in 
the  surplus,  deducting  therefrom  the 
am'>uD:  of  the  payments  to  be  made  by 
him  uniler  the  l^a.-e.  Upon  rhe  second 
hearintr  evidence  was  received,  under 
objection  on  tlie  part  of  the  executors, 
as  to  the  annual  rental  value  of  the 
premises.  The  executois,  reiving  on 
the  decision  of  the  General  Tierm,  of- 
fered no  evidence  thereon : 

Held,  that  the  executor  had  a  right  to  re- 
pose upon  their  objections,  as  the  case 
then  stood,  and  the  matter  should  be 
referred  back,  to  give  them  an  oppor- 
tunity of  adducing  evidence  upon  the 
question  of  the  value  of  the  term. 
( aiarhon  agt.  Skidmore,  46  N.  F.,  297.) 

8.  Appeals  to  this  court  under  sec.  11  of 
the  Code  (ire  confined  to  actual  deter- 
mination -of  tlie  various  courts  mimed, 
made  at  (ieneral  Term.  A  judgment 
entered  upon,  and  in  conformity  with 
a  remittitur  from  this  court,  is  not  an 
actual  determination  of  the  court  be- 
low. Its  duty  and  power  simply  was 
to  enforce  the  jtuitrmetit  of  tiiis  court 
as  prescribed  in  sec.  V2.  The  remitti- 
tur was  eqiislly  controlling  ujion  the 
General  Term,  and  left  nothing  to  be 
determined  l)v  it.  ( Wilkingg  aift. 
EarU,  A&N.  F.,  358.) 

9.  An  order  of  the  General  Term  grant- 
inu  a  new  trial  upon  questions  of  fact, 
iu  a  case  tried  by  jury,  is  not  appeala 


ble.     (  Wright  agt.  HunUr,  46  N.    T., 
409.; 

10.  Where  the  case  was  tried  by  jury 
and  the  return  shows  that  questions 
of  fact  were  legitimately  before  the 
General  Term,  and  that  the  new  trial 
may  have  been  granted  upon  questions 
of  fact,- the  appeal  will  be  dismissed. 
(Id.) 

11.  An  appeal  from  an  order  granting  a 
new  trial,  with  the  stipulation  required, 
of  judgment  absolute  in  case  the  order 
is  sustained,  is  only  proper  and  admis- 
sible when  the  sole  question  tliat  can 
be  presented  upon  the  record,  relates 
to  and  will  determine  the  merits  of  the 
controversy  and  cannot  be  obviated 
upon  a  second  trial.  Where  there  are 
exceptions  which,  if  sustained,  will 
entitle  the  successful  party  to  a  new^ 
total,  but  the  decision  of  which  will 
not  necessarily  determine  the  merits, 
the  exceptions  must  be  clearly  frivol- 
ous to  justify  the  hazar.l  of  such  an 
appeal.  (Cobb  agt.  Hatfield,  46  iV.  Y-, 
533.) 

12.  An  order  made  at  General  Term  re- 
versing a  judgment  absolutely,  with- 
out granting  a  new  trial,  cannot  be 
appealed  from  as  an  order.  To  review 
it,  judgment  should  be  perfected  there- 
on, and  an  appeal  taken  from  the  judg- 
ment. 'I'he  order  alone  is  not  a  judg- 
ment. (Meld  agt.  Vonderwulbeke,  46 
N.  T.,  539  ) 

13.  Plaintiff  in  his  complaint  in  an  action 
upon  a  contract  for  the  sale  of  lands, 
asked  judgment  directing  a  specific  per- 
formance ;  or  in  case  a  conveyance 
was  impracticable,  damages  for  the 
non- performance.  Defendants,  to 
whom  the  lands  in  question  had  been 
conveyed,  entered  as  much  of  the  judg- 
ment as  denied  a  specific  performance, 
and  plaintiff  entered  the  portion  iu  his 
favor,  and  appealed  from  the  former 
part: 

Held,  that  the  provisions  of  the  judgment 
are  connected  and  dependent,  that  the 
part  appealed  from  sliould  not  be  re- 
versed wiihout  a  reversal  of  ilie  other  j 
that  plaintifTs  entry  of  the  part  of  the 
judi,'ineiu  in  his  favor,  and  taking  no 
appeal  tlierefrom,  gave  the  court  no 
authority  to  reverse  it.  and  was  an 
election  to  accept  it,  and  a  waiver  of 
his  right  to  appeal.  A[)peal  therefore 
dismissed.  (Murphy  agt.  Sttanlding, 
46  JV.  r.,  .%6.) 

14.  Sections  262  and  272  of  the  Code 
wliich  provide  that  a  judgment  shall 
not  be  deemed  to  have  been  reversed 
upon  questions  of  fact,  unless  so  stated 
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in  the  order  of  reversal,  apply  only  to 
cases  tried  by  the  court  and  a  referee, 
and  not.  to  cases  tried  by  jury.  If  it 
appears  in  the  latter  case  that  the  order 
erantinjj;  a  new  trial  Wiia,  or  may  have 
been  gi'anted  upon  questions  of  fact, 
this  court  will  not  entertain  an  appeal. 
(iSands  agt.  Crooke,  46  iV.  Y'.,  564.) 
i5.  If  exceptions  apper  in  the  casei 
which  were  well  taken,  the  court 
Would  bejustilied  in  rendering  judg- 
ment absolutely  for  respondent,  and 
they  will  only  be  examined  for  the 
purpose  of  deterimiiiing  whether  such 
judgment  shall  be  rendered  or  the  ap- 
peal dismissed.     (Id.) 

16.  An  order  denying  a  motion  for  a  new 
trial  ou  tlie  giouiid  of  uewly  discovered 
evidence,  cannot  be  reviewed  upon 
the  merits  in  this  court.  But  where  it 
appears  that  the  merits  of  the  applica- 
tion were  not  considered  by  the  court 
below,  from  an  erroneous  supposition 
of  want  of  power,  and  that  the  order 
was  based  upon  that  ground,  it  is  ap- 
pealable, and  will  be  reversed  in  this 
court.  It  is  incumbent  upon  the  ap- 
pellant, however,  to  show  this  affirma- 
tively. [Tracy  agt.  Altmyer,  46  J\'. 
Y.,  598.) 

17.  In  an  action  upon  a  bond,  where  it 
appears  ou  the  face  of  the  complaint 
that  such  bond  was  void,  because 
taken  by  a  judicial  officer  in  a  proceed 
ing  of  which  he  had  no  jurisdiction  ; 
the  Supreme  Court  at  General  Term 
has  power  to  re ve rise  a  judgment  for 
plaintiff,  for  the  error  appearing  upon 
the  record,  although  no  exception  were 
taken  upon  the  trial.  (  Vose  agt.  Coci:- 
Boft,  44  N.  T.,  415  distinguished.) 
{Brookham  agt.  Hamill,  46  N.  T.,  63G.^ 

18.  Since  the  Code  this  court  has  no  more 
power  to  review  a  question  of  fact  in 
an  equity  suit  than  in  au  action  at  law. 
(Uaight  agt.  WiUuiins,  40  N.  Y.,  683.) 

See  Findings  of  Fact   and  Conclu- 
sions OF  Law.     {A6X.  Y.) 
Jurisdiction.     {Id.) 
Judicial  Notick.     (Id.) 

19.  An  order  judging  defendant  in  con 
tempt,  ai  d  prescribing  a  punishment, 
is  an  order  made  in  a  special  pro- 
ceeding, and  affects  a  sub.stantial 
right,  and  if  final  is  appealable  to 
this  court.  (Brinkley  agt  Snnkley, 
47  iV.   Y.,  40.) 

21.  If,  however,  the  order  is  condi- 
tional and  the  punishment  is  not  in 
flicted  absoultely,  but  it  is  m  the 
power  of  defendant  to  avert  it,  it 
Id  not  a  final  order,  and  is  not  ap- 
pealable.    (Id.) 


21.  The  General  Term,  npon  appeal 
from  order  of  Sjiecial  Term,  has  the 
same  power  to  grant  affirmative  re- 
lief to  the  party  opposing  the  motion, 
as  is  possessed  by  the  Special  Term. 
(Bennett  agt  Lake,  47  N.  Y„  93.) 

22.  A  party  alleging  error  hcjlds  the 
affirmative  in  the  appellate  court, 
and  must  be  able  to  show  it  speci- 
fically. If  a  question  is  asked  a 
witness,  capable  of  a  construction 
which  makes  it  competent,  a  gene- 
ral objection  will  not  be  regarded, 
although  the  qne8iii>n  is  capable  of  a 
construction  which  may  render  it  in- 
competent. (Bryant  agt  Trimmer,  47 
iV^.  Y.,  96.) 

23.  No  appeal  lies  to  this  court  from 
an  order  ot  the  General  Term  of  the 
Supreme  Court,  made  upon  an  appeal 
from  an  order  in  au  action  in  the 
Countv  Court.  (Younghaiise  agt  Fiiv- 
gar,  if  H.  Y.,  99.) 

24.  The  judge  upon  trial  charged,  that 
if  the  jury  should  find  the  facts  pre- 
cisely as  defendants'  witnesses  testi- 
fied, still  they  were  liable,  and,  there- 
upon, directed  the  jury  to  find  a  verdict 
for  the  plaintifl's.  To  which  defend- 
ants' counsel  excepted. 

Seld,  that  it  was  not  necessary  to 
request  the  court  to  submit  any 
question  of  fact,  in  order  to  enable 
defendants  to  raise  the  question  upon 
appeal  as  to  the  correctness  of  the 
charge  and  direction.  {Loic  agt  Hall, 
47  jf.  Y.,  104.) 

25.  An  order  setting  aside  the  verdict 
of  a  jury  upon  issues  ordered  to  be 
tried  in  an  equity  action,  is  within 
the  discretion  of  the  court.  The 
mode  of  trial  of  such  an  action,  as 
limited  by  sec.  254  of  the  Code,  ia 
likewise  a  matter  of  discretion.  An 
order,  therefore,  setting  aside  issues 
already  tried,  and  directing  other 
issues  to  be  settled  by  a  referee,  and 
to  be  tried  by  a  jur^',  is  not  appeal- 
able to  this  oourt.  (Oolie  agt  Tijft, 
47  iV.  Y.,  119.) 

26.  The  cases  in  which  this  court  can 
look  into  the  evidence  upon  a  trial 
by  the  court  or  a  referee,  with  the 
view  of  determining  whether  the 
questions  of  fact  are  properly  decided, 
are  only  such  as  are  made  exceptions 
to  the  general  rule  bv  statute,  (Code, 
64  268,  -^72.)  (Field'ixgt  Mmison,  47 
N.  Y.,-2'Z\.\ 

27.  Where,  npon  the  rendition  of  a  ver- 
dict at  circuit,  an  order  is  made 
pursuant  to  sec.  2G5  of  the  Code, 
givit"-'^     the     defeated     party    time    to 
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make  a  case  and  exceptious,  and  to 
move  for  a  new  trial  in  the  first 
instance  at  the  General  Term,  and  in 
the  meantime  suspending  judgment ; 
and  where,  upon  motion  for  new 
trial,  the  General  Term  denies  the 
Bame  witiiout  directing  judgment  upon 
the  verdict ;  upon  the  entry  of 
judgment  an  appeal  can  be  taken 
therefrom  direct  to  this  court  Such 
a  judgment  is,  in  legal  effect,  the 
action  of  the  General  Term,  as  it 
resulted  from  and  was  dependent 
npon  its  order,  which  order  gave 
the  legal  right  to  enter  judgment, 
the  same  as  if  it  had  so  ex|)re8sly 
directed.  (  Van  Bergen  agt  Bradley. 
34  N.  Y.,  315,  and  other  decisions 
based  thereon,  overruled.  {Caugkey 
agt  Smith,  47  N.  T.,  244.) 

28.  An  appellate  court  will  not  seize 
hold  of  isolated  poriionsof  a  charge 
for  the  purpose  of  discovering  error. 
If  the  charge,  as  a  wliole,  conveys  to 
a  jury  the  correct  rule  of  law  upon 
a  given  question,  the  judgment  will 
not  be  reversed.  It  the  language 
used  is  capable  of  ditierent  construc- 
tions, that  one  will  be  adopted  which 
will  lead  to  an  affirmance  of  the 
judgmenj,  unless  it  fairly  appearc 
the  jury  were,  or  at  least  might  have 
been,  misled.  (Caldtcell  agt  T/ce  JV.  J. 
Steamboat  Co.,  47  N.  Y.,  28^.) 

29.  After  the  testimony  in  a  case  has 
closed,  it  is  discretionary  with  the 
court,  whether  to  open  the  ca.se  or 
not,  to  receive  additional  evidence, 
and  the  decision  is  not  reviewable 
here.     (Id.) 

30.  Where,  upon  a  trial  before  <i  re- 
feree, the  plaintiff  at  the  close  of  his 
evidence  is  nonsuited  and  duly  ex- 
cepts, a  question  of  law  is  raised 
upon  which  it  is  competent  for  the 
General  Term  to  reverse  the  judg- 
ment it  the  decision  was  erroneous, 
it  18  a  decision  that,  as  a  matter  of 
law,  there  is  no  evidence  to  sustain 
llie  complaint;  and  if  the  evidence, 
aliliough  insiilKcient  to  constrain  the 
refeiet!  to  lind  for  the  plaintiff,  is  such 
as  Would  have  required  the  sub- 
mission of  the  question  to  a  jury, 
and  would  have  been  sullicient  to 
sustain  a  finding  for  piainiiff,  it  is 
error.  (Seajield  agt  Hernandez,  47 
jy.   Y.,  313.) 

31.  Questions  as  to  the  amount  of 
damages  cannot  be  reviewed  in  this 
court,  but  only  the  question  whether 
any.  or  more  than  nominal  damages, 
are  recoverable.  {I/d  agt  27ie  Furly- 
ae^.oiid  SlTfet  and  G.  S.  F.  It.  li.  Co., 
47  iV.  Y.,  317.) 


32.  A  question  decided  in  this  court, 
after  full  argument  and  deliberation, 
will  not  be  reviewed,  unless  there 
has  been  some  plain  mistake,  as  in 
overlooking  some  statutory  provision 
or  some  controlling  decision,  such 
as  would  require  the  court  to  grant 
a  reargument.  (Eaton  agt  Alger,  47 
N.  Y.,  345.) 

33.  Where  the  court  has  acquired 
jurisdiction  of  the  subject  matter  of 
an  action  or  proceeding,  it  has  juris- 
diction to  render  judgment,  and  if 
error  is  committed,  the  judgment  is 
voidable,  not  void,  and  the  remedy  of 
the  party  aggrieved  is  by  appeal. 
It  is  only  where  a  judgment  is  void 
that  a  party  has  an  absolute  legal 
right  to  have  it  set  aside  or  vacated 
upon  motion.  An  order,  therefore, 
denying  a  motion  to  set  aside  a  judg- 
ment in  a  case  where  the  court  below 
had  a  jurisdiction,  is  not  appealable 
to  this  court.  (Schattler  agt  Gardiner 
47  N.  Y„  404.) 

34.  There  is  no  appeal  from  a  decision 
made  by  the  referee  upon  settlement 
of  the  case,  nor  will  the  introduction 
in  the  judgment  roll,  of  papers  show- 
ing that  tlie  referee  had  on  the  settle- 
ment of  the  case  improperly  refused 
to  allow  parts  of  the  proposed  case, 
raise  any  question  which  can  be  con- 
sidered upon  appeal  from  the  judg- 
ment. An  order  directing  a  resettle- 
ment of  a  case  is  not  appealable. 
(Lejler  agt  Field,  47  N.  Y..  407.) 

35.  An  order  continuing  or  dissolving  a 
temporary  injunction,  where  it  does 
not  substantially  dispose  of  the  merits 
of  the  controversy,  involves  a  ques- 
tion of  discretion,  and  does  not 
necessarily  affect  a  substantial  right. 
It  is  not,  therefore,  appealable  to  this 
court.  {Paul  agt  Miinqer,  47  N.  Y., 
469.) 

36.  When  a  new  trial  has  been  gi anted 
in  an  action  tried  by  a  jury  upon  a 
record  presenting  questions  of  law 
only,  and  the  record  presents  no 
question  or  exemption  u]ion  which 
ilie  order  could  .be  sustained  in  this 
court,  except  such  as  if  decided  ad- 
versely to  the  party  complaining 
would  be  conclusive  against  him,  so 
that  in  no  aspect  could  his  case  bo 
varied  or  put  in  better  form  upon  a 
retrial,  an  appeal  to  this  court  ia 
proper  and  advisable,  but  not  other- 
wise. (Dichon  agt  li.  and  Seventh  Av. 
It.  It.  Co.,  47  7V.  Y.,  50V.) 

37.  Where  the  court  below  may  have 
granted  a  new  trial  u[)on  questions  ol 
fact,  the  decision  is  not  reviewable  in 
this  court.     (Id.) 
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'38.  Oil  :ippeal  to  this  court,  resort  can- 
not be  hud  to  the  evidence  for  tiie 
pui-jKiee  of  estHblishiug  error  in  the 
conclusions  of  Uiw  ;  such  eiror  must 
be  made  to  appear  from  a  comparison 
ot  tlie  conclusions,  witli  the  facts  found 
or  adniined  on  ilie  record.  {Baker  agt 
Spencer,  47  ^\  ¥.,  56-'.) 

39.  Wliere  various  requests  are  made  to 
the  court  below  to  chaige,  some  of 
which  are  substantially  complied  wilh 
in  the  charge,  a  general  exception  to 
the  refusal  to  charge  each  of  the 
requests  submitted,  except  so  far  as 
embraced  in  the  charge  delivered,  and 
to  every  part  of  the  charge  which  is 
inconsistent  with  such  requests,  pre 
eents  no  question  for  review  in  this 
court.  ( Ayrault  agt.  Pacific  Bank,  47 
N.  Y.,  570j 

40.  Where,  after  the  obtaining  of  a 
judgment  by  two  partners  jilaintiffs, 
and  au,appeal  therefrom  by  defendant, 
one  of  the  partners  dies,  and  upon 
motion  an  order  is  granted  substituting 
the  personal  representative  of  ine  de- 
ceased partner  as  plainiit}  in  his  stead, 
the  appeal  to  this  court  from  the 
judgment  does  not  bring  up  such 
order  for  review  ;  it  is  not  an  inter- 
mediate order  involving  the  merits 
and  necessarily  affecting  the  judg- 
ment, (Code.  $  11,  sul).  1.  Hackett  d.gt 
Belden,  47  JV.  Y.,  624.) 

41.  On  appeal  to  the  General  Term,  the 
judgment  may  be  rever.<ed  for  error 
appearing  on  the  record,  but  upon 
appeal  to  this  court  only  actual  deter- 
minations of  the  General  Term  can 
be  reviewed,  (Code,  $  11.)  Where, 
therefore,  a  judgment  entered  upon  an 
order  of  the  general  term  does  not 
conform  to  that  order,  the  proper 
remedy  is  by  motion  in  the  Supreme 
Court  to  correct  the  judgment,  and 
not  by  appeal  to  this  court  iu  the  first 
instance.     (Id.) 

42.  An  action  commenced  in  one  of  the 
district  courts  of  the  city  of  New 
York,  and  removed  to  the  Common 
Pleas  of  that  city  pursuant  to  sec.  37 
of  chap.  341,  Laws  of  1857,  permitting 
actions  to  be  so  removed  where  the 
claim  or  demand  exceeds  $100.  is  an 
action  commenced  in  Justices'  Court, 
and  is  cot  appealable  to  this  court, 
unless  tlie  General  Teim  from  whose 
judgment  tiie  appeal  is  brought  sliall 
by  order  allow  such  appeal  as  pre- 
scribed by  sec.  11,  subdivision  3  of 
the  Code.  {Ueinrich  agt  Kom,  47 
N.  Y.,  658.) 

43.  A  general  term  order  gr-iiitiiig  a 
uew  trial  oa  a  iiaverae  of  au  inqui- 


sition of  forcible  entry  and  detainer 
is  not  appealable  ;  it  is  at\  action. 
{Peoplt  ex  rel.  agt  McManux,  47  iV", 
Y,  661.) 

44.  An  order  sustaining  or  overruling 
a  demurrer  is  not  appealable  to  this 
court.  {Pr.ople  ex  rel.  agt  Benedict, 
47  N.  Y.,  667.J 

15.  An  Older  setting  aside  the  assesi- 
ment  of  a  sheriff's  jury  and  granting 
a  new  assessment  of  damages,  is  not 
reviewable  in  tiiis  court.  (Samuelt 
agt  Bryant,  -W  I\\  Y.,  674.) 

46.  The  court  of  original  jurisdiction 
may,  in  its  discretion,  require  the 
plaintiff  in  an  action,  suing  as  au 
executor,  administrator,  or  trustee  of 
au  express  trust,,  to  give  security  for 
costs  under  sec.  317"of  the  Code,  at 
any  time  during  the  pendency  of  the 
action,  either  before  trial  and  judg- 
ment, or  pending  an  appeal  to  the 
general  term  of  the  court  from  a 
judgment.  The  court  may  require 
Euch  security  for  the  costs  already 
accrued  or  entered  on  the  judgment 
appealed  from  as  well  as  those  that 
shall  thereafter  accrue,  or  limit  the 
requisition  to  the  costs  that  shall 
accrue  in  the  future.  The  discretion  ,/ 
of  the  court  of  original  jurisdiction  ia 
not  reviewable  in  this  court.  (Gedney 
agt  Purdy,  47  N.  Y.,  676.) 

47.  An  appeal  from  an  order  or  decree 
of  a  surrogate  without  filing  a  bond 
as  security  for  respondent's  costs,  aa 
required  by  sec.  108,  title  3,  chap.  9, 

lart  3  of  tlie  Revised  Statutes  (2 
U.  S.,  610),  is  ineffectual  for  any  pur- 
pose ;  and  after  the  expiration  of  the 
time  limited  for  apjieal,  it  is  not  in 
the  power  of  the  court  to  trrant  any 
relief  [In  re  Dumensil,  47  JV.  Y.,  677.) 

48.  Upon  motion  to  dismiss  such  au 
appeal,  the  court  has  no  power  to 
annex  any  conditions  to  the  dismis- 
sal.    {Id.) 

See  Costs.    (47  iV.  Y.) 
Jurisdiction.     (Id.) 
Motions  and  Okders.     (Id.) 

48.  An  appeal  does  not  lie  from  a  judg- 
ment entered  upon  au  awaid  of  ar- 
bitrators, solely  on  a  case  containing 
the  testimony  taken  before  the  arbi- 
trators and  a  copy  of  the  judgment  roll. 
(Dibble  agt.  Carnp,  60  Batb.,  150). 

49.  If  a  party  feels  aggrieved  by  the 
award,  his  only  remedy  is  to  move  the 
court  at  special  term,  either  for  an 
order  modifying  the  award,  or  for  an 
order  vacating  it;  upon  tlie  ifrounds, 
and  iu   the    manner   provided   by  the 
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Revised  Statutes.    (2  S.  5.,  542,  $$10, 
11).     (Id.) 

See  Common  Schools.    (  60  Barb.,) 
Constitutional  Law.     ( Id.) 
CocKT  OF  Appeals.     (  Id.) 
Criminal  Law.    ( Id.) 

50.  An  appeal  lies  to  the  general  term 
from  a  special  teim  order,  confirming 
the  report,  of  comniiseioners  of  esti- 
mate and  assessment  for|  land  taken 
for  public  pariJ3  in  New  York  city, 
and  alriiougn  the  act  of  1813  (  chap., 
86,  6  178 1,  makes  the  report,  when 
coniirmed  by  the  supreme  court,  final 
and  conclusive  (  ifatter  of  Commission- 
ers of  Central  Park,  4     I/aiisiiiff,  467). 

51.  The  power  to  estimate  the  loss  and 
damage  to  lands  taken  for  parks,  &.C., 
in  New  York,  as  given,  by  the  act  of 
1813  (  chap.  86  §  176,)  to  the  commis- 
sioners solely  ;  the  court  may  refer 
back  to  the  commissioners,  with  di- 
rections to  allow  for  land  omitted  by 
them,  but  directions  to  allow  for  land 
according  to  estimates  made  by  the 
court  are  erroneous.      ( Id.) 

52.  The  general  term  may  entertain  an 
appeal  from  an  order,  fixing  an  amount 
of  alimo'.iy  in  an  action  for  divorce, 
and  it  seems  may  order  a  reference  to 
ascertain  what  allowance  therefor  is 
suitable.  (  Galinger  agt.  Galinger,  4 
Lansing,  473.) 

See  Evidence.     (  4  Lansing.) 

Justice    of    the  Peace.      (Id.) 

Practice.     {Id.) 

Eeligious  Cokpokations.    {Id.) 

APPEALABLE   OEDEE. 

See  Appeal.     (  4  Laming.) 

APPEAEANCE. 
See  Husband  and  Wipe,    [i  Laming.) 

APPOINTMENTS. 
See  Constitution.    (47  N.  Y.) 

APPRAISAL  OF  DAMAGES. 

See  CONSTITDTIONAL  Law.  (60    Barb.) 

ARBITRATION  AND  AWARD. 

&<  Appeal.  (60  Barb.) 

liitiDtiES.  (4  Lansing.) 

ARBITRATOR. 
See  CoNTEACT.    (i6N.  Y.) 


ARREST. 

See  Judgment.    (60  Barb.) 
Menaces.  (Id  ) 
PitOMissoRT  Notes.    (Id.) 

1.  A  creditor's  action  against  the  as- 
signee for  creditors  of  his  debtor,  in 
behalf  of  himself  and  other  creditors 
in  the  same  relation,  who  may  come  iu 
and  contribute  to  the  e.\peiisea  of  suit, 
for  an  accounting  and  distribution  of 
the  funds  chargeable  to  the  assignee, 
is  not  within  subdivision  '2  of  section 
179,  of  the  Code,  '•  an  action  for  money 
received"  in  •'  a  fiduciary  capacity," 
in  which  the  defendant  may  be  ar- 
rested. [Bobei-ts  agt.  Prosser,  4  Lam- 
ing, .369). 

ASSAULT  AND  BATTERY. 

1.  Where  in  an  action  of  assault  and  bat- 
tery,  for  forcibly  expelling  the  plain- 
tin  from  defendant's  premises,  it  is  a 
question  for  the  jury  to  determine, 
from  the  evidence  whether  the  defend- 
ant had  actual  possession,  of  the  prem- 
ises, giving  him  the  right  of  such  ex- 
pulsion, where  the  evidence  was  un- 
contradicted that  the  defeiuianls  son 
with  his  family  occupied  the  premises, 
but  under  an  arrangeiueiit  witli  the 
defendant  that  the  latter  was  to  keep 
possession  of  the  farm  and  premises 
and  provide  all  the  materials  and  neces- 
saries lor  livHig,  and  pjiy  his  son  a 
stated  salary  per  year  for  his  services 
on  the  place.  (Comstock  agt.  Dodge, 
ante,  97.) 

2.  Where  the  jury,  under  the  charge  of 
the  judge,  are  prohibited,  from  passing 
upon  the  question,  an  exception  to  such 
charge  on  that  point  is  well  taken. (/d.) 

3.  Where  the  defendant  in  such  action 
has  died  since  the  trial,  and  the  cause 
of  action  not  being  one  that  survives 
a  new  trial  should  not  be  ordered,  nor 
no  trial  of  the  is.sue  can  again  lawfully 
take  place.  (  Mason,  J.  dissenting.) 
{Id.) 

4.  while  it  is  well  settled,  iu  an  action 
for  assault  and  battery,  evidence  of 
acts  done  or  wx)rds  spoken  by  the 
plaintiff  long  before  ilie  cause  of  ac- 
tion arose,  is  in.idinissable  for  the  pur- 
pose of  showing  provocation  and 
niitisjating  the  (laiiiafjres,  yet  when 
such  acts  or  words  are  a  portion  of 
a  seines  of  provocations  frequently  re- 
peated, and  continued  down  to  the 
time  of  the  a8.><ault,  tlioy  may  be  prov- 
en. ( Stellar  agt.  Nellis,  60  Barb., 
524.) 

ASSENT. 

&<  Husband  AND  Wife.    (46  N.   Y.\ 
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ASSESSMENT  ROLLS. 

i8><  AssKfsORS.    {i  Lav  sing.) 

Kaii.uoad      Municipal      Bonds. 
{Id.) 

ASSESSMENTS. 

1.  Under  tlie  cliarter  of  the  city  of  Look- 
port,  ail  objection  to  an  assessment  for 
the  repair  of  a  sevver,  wliicl]  extended 
the  repair  a  disiance  of  sixty  feet  be- 
yond wliich  the  ordinance  directed, 
"held,  not  sustainable  :  (  Webber  agt. 
The  City  of  LockporU  ante.  368. ) 

2.  Held.,  also,  that  the  objection  that  the 
work  could  not  be  done  except  by  con- 
tract, and  after  receiving  proposals, 
■wa.s  not  well  taken  :  {Id.) 

3.  Held,  also' that  the  objection  that  the 
work  could  not  be  done  until  after  an 
assessment  io^  its  cost  was  unavailable: 
(Id.) 

A.  Held,  also  that  the  objection  that  the 
territory  benefited,  &c.,  was  not  suffi- 
ciently described  in  the  ordinance,  was 
untenable :     {Id. ) 

5.  Held,  also  that  the  objection  that  the 
principle  on  wliich  the  .-ssessment  was 
made  was  wrong  and  unjust,  was  una- 
vailable :  {Id.) 

6.  Held,  that  the  objection  that  a  lai'ge 
amount  of  property  stated  in  the  re- 
luru  to  be  of  the  paiue  of  $24,000.  was 
not  assessed  at  all,  for  the  reason  that 
it  was  doubtful  whether  it  could  be 
assessed — being  mostly,  school,  church 
and  ciiy  property,  was  fatal  to  the 
assessment :  {Id.) 

7.  Held,  also  that  the  objection  that  in 
many  cases  the   parcels  of  real  estate 

attempted  to  be  assessed,  were  fo  im- 
perfectly described  thai  they  could  not 
be  sntliciently  ideiititied,  was  also  fatal' 
to  the  assessment.  {Id.) 

8.  The  provision  of  section  seven  of  the 
chartei'  of  the  city  of  New  York  of 
1857  (Session  Laws  of  i?ii>7 ,  chap. 
446,  6  7),  prohibitinsr  the  passing  of, 
or  adoption  of,  certain  resolutions  by 
the  common  council,  until  two  days 
after  the  publication  thereof^  in  all 
the  newspapers  employed  by  the  cor- 
poration, is  mandatory  ;  and  an  ordin- 
ance or  resolution,  not  so  published, 
is  void,  and  an  assessment  in  pui- 
Buance  thereof  invalid.  (/«-  re  Douglas, 
46  iV.  Y.,  4a.) 

9.  The  term  "lands,'"  are  used  in  tne 
statute  ill  reliiiioii  to  .■i.-^si-^.-iin'iit  and 
taxation  (1  K.  S..  iiGO  ^  1,  2).  in- 
cludes  such  ail   inlerest  in  n.'ai  cstal.e  i 


as  will  protect  the  erections  or  affix- 
iiitf.  and  possession  of  buildings  and 
lixturcs  thereon,  though  unaccom- 
panied by  the  fee  ;  and  such  an 
interest,  with  the  buiidfngs  and  fix- 
tures, may  be  assessed  to  the  owner 
thereof.  {The  People  ex  rel.  agt  C'cw- 
siti/,  46  N.  ¥.,  40.; 

10.  Under  the  provisions  of  sec.  38  of 
the  charter  of  the  city  of  New  York, 
1857,  where  an  iinproveineiit  is  di- 
rected, embracing  seveial  kinds  of 
work,  which  may  be  performed 
separately  and  by  ditlereiit  parties, 
some  of  which  are  patented  and 
others  not,  separate  proposals  should 
be  invited  for  that  part  which  is  not 
patented,  and  for  which  there  can  be 
no  conipetition.  An  advertisement 
inviting  proposals  for  work  nniied  is 
defective,  and  the  assessment  founded 
thereon  irregular.  {In  re  laager  et 
al.,  46  iV^.   jr.,  100 ) 

11.  It  is  not  error  to  graduate  the  con- 
tract price  for  the  work,  accordinij 
to  the  time  emploved  in  doing  it. 
{Id.) 

12.  Neither  is  it  error  to  mclude  in  the 
assessment  the  whole  amount  of  the 
comm'i^ssiou  to  be  paid  the  collector. 
Ud.) 

13.  A  rural  cemetery  association,  incor- 
porated under  chap.  133,  Laws  of 
1847,  is  the  legal  owner  in  fee  of  the 
lands,  purchased  for  the  purposes  of 
the  association.  One  to  whom  a 
cemetery  lot  is  conveyed  for  burial 
purposes,  takes  under  the  statute, 
simply  a  right  to  use  it  for  those 
purposes.  No  such  estate  is  granted, 
as  makes  him  an  owner  in  sucli  sense, 
as  to  exclude  the  general  proprietor- 
sliip  of  tne  association.  In  an  assess- 
ment, therefrom,  for  local  imju'ove- 
meiits,  it  IS  propei  to  assess  the  whole 
premises  to  the  association.  {Bvf- 
falo  Ciiy  Cemetery  agt  City  of  B.,  46 
N.   F.,o03.) 

14.  Statutes  conferring  exemptions  from 
taxation  are  to  be  strictly  cdnstrued. 
The  provision  of  sec.  10"  of  the  act 
providing  for  the  incorporation  of 
rural  cemetery  associations  (ch.vp.  133 
Laws  of  1847),  which  exempts  the 
lands  and  property  of  such  associa- 
tions, from  "  all  public  taxes,  rates 
and  assessments,"  does  not  apply  to 
a  municipal  assessment  to  defray  the 
expenses  of  a  local  improvement. 
(Id.) 

15.  Under  the  provisions  of  the  act  in 
lelation  to  sftweiai:e  tiiid  (ii'aiiiage  in 
the  city  of  New  Yoik  (L;i\\s  of  181)5, 
chap.  381),  the  devising  uf  a  ohm  for 
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the  druinage  of  the  entire  city  is  not 
a  condition  nrecedeni  to  tiie  power  of 
contracting  for  the. doing  of  the  work 
iu  anv  of  the  seweiiiae  districts,  (/ft 
re  N:  Y.  p.  E.  Pah.  School,  47  iV.  Y., 
556.) 

16.  The  provision  of  sec.  4  of  said  act, 
requiring  tlie  Cioton  Aqueduct  Board 
to  nle  a  copy  of  the  nmp  showing  the 
plan  of  draiiinge  of  the  sewerage 
districts  with  the  clerk  of  the  common 
council,  in  the  abisence  of  any  pro- 
vision prohibiting  the  contracting  of 
the  work,  until  tlie  tiling  of  such  copy, 
is  directory  only,  and  the  omission 
so  to  do  does  not  vitiate  the  assess- 
ment.    {Id.) 

17.  The  power  of  apportionment  is  in- 
cluded ill  the  power  to  impose  taxes, 
and  is  vested  in  the  legislature  ;  and 
iu  the  absence  of  any  constitutional 
restraint,  the  exercise  by  it  of  this 
power  cannot  be  reviewed  by  the 
courts.  [Gordon  agt  Carries,  47  N. 
T.,  608.) 

18.  Where  a  tax  is  imposed  upon  a 
particular  locality  to  aid  iu  a  public 
purpose,  which  'tlie  legislature  may 
reisonably  regard  as  a  benefit  to  that 
locality,  as  well  as  to  the  State  at 
large,  ■  inequality  in  the  apportion- 
ment of  the  exVenses  of  the  under- 
taking, with  reference  to  the  benefits 
resulting  to  the  State  and  the  locality, 
cannot  be  alleged  for  the  purpose 
of  impugning  tne  validity  of  the  act. 
(Id.) 

19.  The  extent  to  which  the  trustees  of 
the  village  of  Brockport  may  have 
deemed  it  their  duty,  under  the  act 
entitled  "An  Act  in  Relation  to  the 
Establishment  of  a  Normal  and  Tiain- 
hig  School  iu  the  Village  of  Brock- 
port,"  (chap  96,  Laws  of  1867),  to 
revise  and  correct  the  assessment  roll, 
does  not  aftect  their  jurisdiction  to 
levy  the  tax  ;  and  questions  as  to  such 
revision  and  collection  cannot  be 
raised  in  an  action  of  trespass  against 
them.     (Id.) 

&«  Constitutional  Law.     (47  iV.  F.) 
Buffalo  U.  I.  Wokks  agt.   City 
OF  B.  (mem.)     (47  N.  Y.,  671  ) 

21.  Although  the  omission  to  advertise 
for  bids  or  sealed  proposals  for  cross- 
walks to  be  laid  or  lelaid,  when  such 
cross-walks  are  embraceU  in  the  res 
olution  of  the  common  council  for 
paving  an  avenue,  is  a  legal  Irreg- 
farity,  nnder  the  act  of  1858,  (Laics  of 
18.">8,  c/i  338),  yet  under  the  provisions 
of  section  27  of  the  act  of  1870.  chapter 
382,  it  is   not  necessarily  fatal  to  the 


assessment ;  as  the  assessment  may  be 
modified,  by  deducting  thereform  the 
amount  of  the  unlawful  increase. 
(Matter  of  McCormack,  60  Barb.,  128.) 

22.  The  objection  that,  in  paving  an  av- 
enue, the  space  between  the  rails  of  a 
railroad  company  was  not  paved,  re- 
lates to  an  omission  of  which  property 
owners  cannot  complain,  since  by  such 
omission  their  burden  is  lessened.  It 
is  not  a  letral  irregularity,  within  the 
meaning  or  spirit  of  the  act  of  1858, 
and  fatal  to  the  assessment.    (Id.) 

23.  The  acts  of  the  assessors,  while  m  the 
lawful  discharge  of  their  duty,  cannot 
be  reviewed  by  procf  edings  under  the 
act  of  1858,  although  the  assessors 
were  governed,  in  their  deliberations, 
by  an  evroueons  principle.  (Id.) 

24.  Although  the  report  of  the  commis- 
sioners, when  confirmed,  is  final  and 
conclusive,  in  regara  to  the  estimates 
and  awards,  it  is  not  conclusive  upon 
the  rights  of  claimants  inter  sesst.  The 
statute  allows  an  action  to  be  brought 
against  the  person  to  whom  the  award 
is  made,  after  payment  thereof  to  him, 
by  the  person  to  whom  of  right  the 
money  paid  belongs,  notwithstanding 
the  report.    (Id.) 

25.  Where  an  ordinance  of  the  common 
council  of  the  city  of  New  York,  di- 
rected an  avenue  to  be  curbed  and 
guttered,  and  the  sidewalks  to  be 
flagged,  without  directing  that  new 
flagging  should  be  used  : 

Held,  that  it  is  no  objection  to  the  assess- 
ment that  a  part  of  the  old  flagging 
was  relaid,  and  the  old  curb  reset,  the 
expense  of  the  labor,  only,  being 
charged.  (Matter  of  Anderson,  W 
Barb.,  375.) 

26.  Nor  is  it  an  objection  to  the  assess- 
ment that  the  lots  are  charged  for  the 
work  done  opposite  each  lot,  while  the 
expenses  are  charged  on  all  the  prop- 
erty, per  foot,  equally.    (Id.) 

27.  When  objections  are  made  by  a  per- 
son assessed,  to  an  assessment  for  a 
local  improveineiit  in  the  city  of  New 
York,  and  are  disallowed  Ijy  the  as- 
Bessors,  it  is  the  duty  of  the  assessors 
to  present  such  objections,  with  the 
assessment,  to  the  board  of  revision, 
for  the  purpose  of  enabling  that  board 
to  correct  the  errors,  if  any,  of  the  as- 
sessors. (Matter  of  Dunning,  60  Barb., 
2,77.) 

See  Constitutional    Law.  (60  Barb.) 

OOKPOKATIONS.    (Id.) 

Municipal  Coiu'okations.  (Id.) 
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ASSESSORS. 

1.  Assessors  who  hiive  assessed  a  non- 
resident of  tlieir  town  lor  personal 
juoperty,  are  imiividiiully  liable  lo  him 
for  daniiiges  urisiiijf  on  account  of  a 
Bale  of  Ins  property  for  collection  of 
the  tax  levied  pursiiant  to  tiie  assess- 
ment (  Wadeagi.  Matheson,  4  Lansing, 
158.}. 

ASSETS. 

Se»  ExEccTOKs  AUD  Administrators. 
(4  Ziaii^siiiff.) 

ASSIGNEE  OF  JUDGMENT. 

See  JuDGMEXTS.    (4  Lansing) 
Notes  and  Bills.    (Id.) 

ASSIGNEE  OF  LEASE. 

iSise  Lease.  (^  Lansi>i/j.) 

ASSIGNEE     FOR     BENEFIT     OF 
CREDITORS. 

See  Arrest.  (4  Lansing) 

ASSIGNMENT. 

1.  The  law  presumes,  as  against  a 
debtor,  in  the  absence  of  proof  to 
the  contrary,  tliat  an  assignment  of 
the  -denianj  airainsl  him  was  made 
with  due  authority  and  upon  a  good 
consideration;  also,  that  it  is  tair 
rather  than  fraudulent.  The  fact, 
therefore,  that  an  assignment  by  a 
president  of  a  bank  was  in  consider- 
ation of  a  private  indebtedness  on  his 
part  to  the  assignee,  is  not  sufficient 
to  raise  a  presumption  in  favor  of  the 
debtor,  that  the  assignment  was  with- 
out authority  and  in  violation  of  duty, 
and  does  not  aft'ect  the  validity  of  the 
assignment.  (Beldeii  agt.  Meeker,  47 
iV.  Y.,  307.) 

2.  An  assignee  ot  a  mortgage,  although 
a  bonajide  holder,  takes  ilie  same  sub- 
ject to  all  defenses  existing  between 
the  original  parties.  {Iiigraham  agt. 
Disborough,  47  iV.  Y.,  421.) 

Ste  Baxkrcit  Law.    (47  iV.  Y.) 
Partnehship.     {Id.) 
Records.     (Id.) 
Vendor  and  Purchaser. (607yarJ.) 

3.  An  order  upon  the  holder  of  funds 
cannot  be  made  to  operate  as  an  equit- 
able assignment  by  reason  of  an  in- 
tention of  tlie  drawer  not  imported  by 
its  language.  (Halter  agt.  LJUwanger, 
4  Lansing,  8). 


See  Evidence.    (4  Lansing.) 

ASSIGNMENT  OF  JUDGMENT. 
S<«  Judgments.  (4  Lansing.) 

ASSIGNMENT  OF  LEASE. 
See  Lease.  (4  Lansing.). 

ASSOCIATIONS. 
See  Devise.     (46  N.  Y.) 

1.  A  member  of  a  voluntary  unincorpo- 
rated association  for  pleasure  pur- 
Eoses,  cannot  maintain  an  actton  in 
is  own  name  upon  a  contract  made 
with  the  association  :  nor  has  he  an 
interest  therein  which  he  can  so 
transfer  that  his  assignee  can  main- 
tain an  action  against  the  contractor 
with  the  association.  Nor  can  one 
member  maintain  an  action  at  law,  in 
belialf  of  the  association,  against 
another  member  upon  any  agreement 
made  with  the  association"  (McMahon 
agt.  Kxukr,  47  iV.  Y.,  67.) 

See  Fraud.     (47  X.  Y.) 

Benevolent  Societies.  (60  Barb.) 

ATTACHMENT. 

1  In  an  action  of  trespass  for  wrongfully 
taking  and  carrying  away  iilaintitf's 
goods  and  breaking  up  liis  busineSvS, 
the  attackmenls  under  wliicli  the  goods 
was  taken,  having  been  set  aside  for 
irregularity,  they 'afford  no  shield  or 
protec;iou  whatever  lor  such  taking 
to  the  creditors  who  [)rociired  them  to 
be  issued.  Such  protection  extends 
only  to  the  officer  while  acting  under 
them  in  the  discharge  of  his  public 
duly.  (  Wehle  agt.  Butler,  ante,  5). 

2.  Where  all  the  attacliing  creditors  ac- 
tively uarticipated  in  tiie  seizure  and 
removal  ot  piaintirt''8  entire  stock  at 
one  and  the  same  time,  without  separ- 
ating their  respective  proceeding,  and 
there  being  no  evidence  from  which 
the  extent  of  the  separate  liability  of 
any  one  of  them  could  be  asceiiained, 
they  must  be  deemed,  fur  the  purposes 
of  the  case,  to  have  been  joint  tort 
feasors,  and  as  such  their  liability  is 
joint  and  several,  and  eiiforceableuc- 
coidingly  at  plaintiff's  election.   [Id). 

3.  Where  a  portion  of  the  attaching 
creditors  only,  were  sued  in  this  ac- 
tion, the  bare  fact  of  the  existence  and 
simultaneous,  but  fruitless  levy  of  the 
attachments  issued  by  the  other  credit- 
ors, cannot  be  made'  available  to  the 
defendants  in  this  action  in  any  aspect 
of  the  case.   (Id.) 
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4.  All  the  attaching  creiiitors  having 
beeu  jointly  •concerned  in  the  commis- 
sion of  a  wrong,  and  being  jointly  and 
severally  liable  therfor  at  plaintiffs 
election,  tiiey  were  all  alike  incapaci- 
tated Irom  making  a  subsequent  legal 
appropriation  of  plaititifl's  property, 
either  for  their  joint  account,  or  for  ac" 
count  of  any  one  of  their  number, 
without  plaintilTa  assent.      (Id.) 

5.  If  evidence  of  a  subsequeat  lega* 
appropriation  to  plaintiffs  use  was 
competent,  it  cannot  be  received  on  the 
trial  in  this  action,  not  even  in  mitiga- 
tion of  oamages  without  being  plead- 
ed. (  See  WehU  agt.  Haviland,  42  How. , 
399).     (  Id.) 

6.  An  action  cannot  be  commenced  in 
the  marine  court  of  the  city  of  New 
York  /  nor  in  a  justice's  court)  against 
a  resident  defendant,  by  short  attach- 
tnenx.    {  Uaviland  agt.  Wehle,  ante,  59). 

See  Judgment.    (  60  Barb.,) 

Justice  of  the  Peace.    (  4  Lans- 
ing.) 

ATTORNEY  AND  CLIENT. 

See  Practice.     (  4  Lansing.) 

ATTORNEY  GENERAL. 

See  Action-    {  4  Lansing) 

AUCTION  SALE. 

tSbe  Chattel  Mortgage.    (A  Laming.) 

AUTHORS. 
See  LiTERAKT  Property.   {  47  N.    T.) 

AVENUES. 
See  Assessment.    (60  Barb.,) 

B. 

BAIL. 

S'm  Criminal  Law.    (&)  Barb.,) 

1.  The  death  of  a  defendant  in  the  prin- 
cipal action  sixty -six  days  after  ser- 
vice of  the  summons  on  his  bail  in  an 
action  to  charge  them,  is  no  defense 
to  the  latter  action.  {  Gauntley  agt. 
Wheeler,  4  Lansing,  491 ). 

2.  The  twenty  days  to  appear  or  serve 
an  answer  under  the  Code  is  a  substi- 
tute for  the  return  of  the  process 
mentioud  in  aeetiou  34,  2  R.  S.,  p. 
383.     And  it  seems  the  latter  section 


is  not  repealed  by  section  191  of  the 
Code.  (Id.) 

3.  The  service  of  the  answer  after  the 
twenty  days  given  by  the  Code,  does 
not  fix  the  time  within  which  defend- 
ants sued  as  bail  may  be  exonerated 
by  the  death  of  their  principal  (Id.) 

BAILMENT. 

1.  A  bailee  for  hire,  who  uses  the  prop- 
erty contrarv  to  the  instructions  of  the 
bailor,  is  liaole  for  a  conversion  there- 
of. Where  property,  in  the  exclusive 
possession  of  such  oailee,  is  injured  iu 
a  way  that  ordinarily  does  not  occur 
without  negligence,  the  burden  of  proof 
is  upon  the  bailee,  to  show  that  the 
injury  was  not  occasioned  by  his  neg- 
liirence.     (Collins  agt.  Bennett,  46  .a. 

r.,  490.; 

2.  One  having  popsession  of  personal 
property  as  a  bailee  for  hire,  with  an 
executory  and  conditional  agreement 
for  its  purchase,  which  conditions  have 
not  been  performed,  can  give  no  title 
thereto  to  a  purchaser,  although  the 
latter  acts  in  good  faith  and  parts  with 
value,  without  notice  of  the  want  of 
title  of  his  vendor.  (Atisti7i  agt.  Bye, 
46  If.  r.,  500.) 

3.  The  hirer  of  any  thing  is  responsible 
for  that  degree  of  diligence  which 
all  prudent  men  use  in  keeping  their 
own  goods  of  the  same  kind.  He  is 
not  only  liable  for  his  own  peisonal 
default,  but  also  for  that  of  his  8erv« 
ants,  and  persons  employed  bv  him. 
(Hall  agt.  Warner,  CO  Barb.,  19"8;. 

&e  Agreement.  (60  Barb.) 
BANKRUPTCY. 

1.  In  an  involuntary  cape,  the  attorney 

for  the  petitioning  creditor  was  allowed 
to  be  paid  out  of  the  fund  in  the  hands 
of  the  assignee,  not  only  his  disburse- 
menis.  but  a  reasonable  compensation 
for  his  services  in  prosecuting  the 
debtor  into  bankruptcy.  (Matter  of 
Bobiiison,  anti,  25) 

2.  The  practice  in  such  case,  is  for  the 
attorney  to  present  to  the  register  in 
charge  a  petition  directed  to  tne  court 
in  bankruptcy,  praying  lo  be  allowed 
for  such  sei-vices  and  disbursements. 
The  register  then  takes  testimony 
touching  the  necessitv  and  value  of 
such  services  and  disbursements,  and 
certifies  the  same  with  his  opinion 
thereon  to  the  district  judge  who 
makes  such  order  thereon  as  the  test- 
imony seems  to  warrant.  (Id.) 
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y.  The  mere  fact  of  relationship  in  the 
niniii  (ietrree,  or  a  less  degree,  on  the 
part  of  a  propoted  trusieeto  a  biinkrupt 
or  to  a  <■?■<;«') to? —even  the  largest  in 
amount  of  a  bankrupt,  or  to  a  proposed 
member  of  the  committee  to  such  cred- 
itor or  to  tlie  Ixinknq/t — cannot  be 
regarded  as  a  disqualification,  inde- 
pendent of  any  otlier  facts  which  might 
concur  wiili  such  relationship  to  make 
a  confirmation  of  the  resolution  under 
section  43  of  the  Bankrupt  act  im- 
proper. {This  seems  to  overrule  the 
decision  in  this  same  case,  40  How., 
461.)  (Maiter  of  Z inn,  ante,  64.) 

4.  On  application  by  an  attorney  for 
compensation  out  of  the  fund  in  the 
hanas  of  the  assignee,  for  services  ren- 
dered by  him  at  the  request  of  an  in- 
voluntary bankrupt  in  and  about  de- 
fending against  the  petition,  preparing 
schedules,  &c.  Denied.  (Jn  the  Matter 
of  Clark,  ante,  70). 

5.  Upon  the  petition  of  an  attorney  to  be 
paid  tor  services  rendered  by  him,  out 
of  the  fund  in  the  hands  of  the  assgnee, 
accompanied  by  the  certificate  of  the 
register  in  charge  that  such  services 
Trere  beneficial  to  the  estate,  and  that 
the  amount  claimed  was  reasonable 
and  just,  followed  by  the  written  ap- 
proval of  the  assignee,  the  court  will 
order  payment  accordingly.  (Id.) 

6.  Marsha!  in  a  case  of  involuntary  bank- 
ruptcy allowed  $2  .50-100  a  day  for 
services  of  a  custodian  in  charge  of 
the  goods  seized,  although  the  register 
finds  that  he  should  have  boxed  and 
stored  the  goods,  and  that  such  cus- 
todianship was  unnecessary;  marshal's 
claim  for  -a  farther  allowance  under  sec- 
tion 47  rejected.  (In  the  Matter  of  Mare, 
ante,  86). 

7.  A  bill  of  items  of  an  attorney's  claim 
is  not  made  evidence  of  the  statements 
therein  contained,  merely  upon  the 
testimony  of  the  attorney  that  he  per- 
formed the  services  mentioned  in  the 
bill,  and  that  they  are  worth  the  sum 
therein  ctiarged.  (In  the  Matter  of 
Staff,  ante,  110). 

8.  Creditors  who  object  to  the  accounts 
of  the  assignee  do  not  sufl!er  any  of  the 
consequences  of  default  by  a  non-ap- 
pearance before  the  register  at  the 
auditing  of  the  account.  (Id.) 

9.  It  is  the  duty  of  the  register  in  audit- 
ing a  bill  for  professional  services  and 
disbursements,  to  examine  the  items 
of  accounts  as  to  the  necessity  and 
value  of  the  services,  and  the  occasion, 
Cecessiiy  and  amount  of  the  disburse- 
meuta  and  how  they  came  to  be  ren- 


dered and  made,  and  whether  they 
were  proper  items  for  such  an  amount, 
or  whetiier  they  ought  to  be  compen- 
sated through  some  other  form  of  pro- 
ceeding. (Id.) 

10.  A  city  marshal  who  levies  an  execu- 
tion issued  upon  a  judgment  of  a  state 
court  upon  the  property  of  the  bank- 
rupt, whicli  levy  is  set  aside  as  void 
by  the  bankrupt,  court  as  in  violation 
of  the  bankrupicy  act,  has  no  lien  upon 
the  property  levied  upon,  or  the  pro- 
ceeds tliereof,  for  the  fees,  poundings, 
&c.,  of  such  levy  and  payments  there- 
of, out  of  the  fund  in  the  hands  of  the 
assignee,  denied.  (In  the  Matter  of 
KempTier,  ante,  129). 

11.  It  seems,  that  a  judgment  obtained 
before  the  filing  of  the  bankrupt's 
petition,  but  with  knowledge  on  the 
part  of  the  judgment  creditors  that  the 
debtor  is  insolvent,  will  be  treated  in 
bankruptcy  as  void  under  the  act. 
(Id.) 

12.  It  seems,  that  a  judgment  creditor 
who  has  proved  his  claim  (the  judg- 
ment) in  the  bankruptcy  proceedings 
so  submits  it  to  the  jurisdiction  of  that 
court,  that  the  judgment  stands  as  a 
simple  contract  claim  stripped  of  all 
the  variety  with  which  the  judgment 
of  the  state  court  has  clothed  it.    (Id). 

13.  The  purpose  and  design  of  the  bank- 
n-pt  law,  is  to  bring  the  property  the 
bankrupt  into  the  bankrupt  court  for 
adminislraiiou  ;  and  that  court  is  fur- 
nished with  all  needful  power  to 
liquidate  and  settle  all  liens  thereon  ; 
and  where  there  are  adverse  claims, 
which  it  is  not  appropriate  or  proper 
to  litigate  by  summary  inquiry  and 
order,  provision  is  made  by  giving 
jurisdiction  to  the  district  court,  con- 
currently with  the  circuit  court,  for 
that  purpose.  (Matter  of  Sacchi,  ante, 
250). 

14.  State  courts  have  jurisdiction,  it  is 
true,  to  entertain  bills  for  the  fore- 
closure of  mortgagees  upon  the  real 
estate  of  a  bankrupt,  and  niay,  no  doubt, 
properly  exercise  that  jurisdiction,  if 
no  objection  is  made.   (Id.) 

15.  In  general,  mortgagees  should  not 
be  permitted  to  pursue  the  estate  of  the 
bankrupt  in  the  state  court,  but  should 
come  to  the  tribunal  which,  under  fed- 
eral laws,  is  charged  with  its  adminis- 
tration. (Id.) 

16.  Upon  a  review  by  the  circuit  court 
of  tlie  decision  of  the  district  court, 
denying  an  application  to  remove  the 
assignee  in  bankruptcy,  on  the  ground 
of  bad  faith  iu  the  management  of  bis 
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tmst,  this  court  will  deny  the  applica- 
tion, on  the  ground  that  the  register 
and  district  court  had  all  the  proofs  be- 
fore them  and  their  decision  thereon, 
adverse  to  his  removal,  should  not  be 
disturbed  by  this  court.  (Id.) 

17.  In  this  case,  held,  that  it  was  either 
misapprehension  on  the  subject,  or  a 
disregard  of  the  proper  views  of  the 
bankrupt  law,  that  led  the  mortgagees 
into  the  state  court  for  foreclosure, 
after  the  bankruptcy,  and  after  the 
appointment  of  an  assignee,  and  that 
the  resistance  to  any  withdrawal  of 
the  administration  from  the  bankruptcy 
court,  the  proper  tribunal,  has  resulted 
in  bitter  personal  feeling,  great  and 
unnecessary  delay.  Sec.   (Id). 

18.  Also  held,  that  it  appears,  pending 
the  controversy,  the  petitioner  for  the 
review  has  become  the  sole  creditor  of 
the  bankrupt,  and  that  no  otlier  prop- 
erty of  the  bankrupt  has  come  to  the 
assignee,  except  the  mortgaged  prem- 
ises, and  the  bankrupt  having  united 
iu  the  petition  for  the  substitution  of 
an  assignee  to  be  named  by  the  peti- 
tioner, as  such  sole  creditor,  and  tiie 
assignee,  by  his  counsel  on  the  argu- 
ment of  this  review,  declared  his  en- 
tire assent  to  sucli  change  :  Therefore, 
uo  reason  exists  why  the  prayer  of 
the  petitioner  to  that  extent  should  not 
be  granted.   (Id.) 

19.  While  a  suit  was  pending  against  a 
party,  and  after  the  testimony  was  all 
in  and  the  case  submitted  to  the  referee 
for  decision,  but  before  any  decision  is 
made  the  party  was  declared  a  bank- 
rupt. Soon  after  such  bankruptcy,  the 
reieree  decides  the  case  in  favor  of  the 
bankrupt,  an  application  is  now  made 
to  the  register  in  charge  to  order  the 
assignee  of  the  bankrupt  to  pay  the 
fees  of  the  referee  which  have  been 
incnrred  during  the  reference.  (Matter 
of  Hosey,  aiitt,  471). 

20.  Application  reported  against  by  the 
register  and  acquiesced  in  by  the 
parlies.  (Id.) 

21.  It  seems  that  it  would  be  competent 
for  the  assigee  to  take  up  the  report, 
at  the  expense  of  paying  the  fees  of  the 
referee,  in  case  he  should,  iu  the  ex- 
ercise of  a  sound  judgment,  thnk  it 
necessary  in  order  to  protect  the  estate 
from  a  renewal  of  the  claim  iu  quea- 
tiou.  (Id.) 

BANKRUPT  ACT. 

A  certificate  of  discharge  issued  under 
the  bankruptcy  act  of  f867,  cannot  be 
impeached   in  a  State    court  ou  the 


ground  that  it  was  improperly  granted. 
(Ocean  National  Bank  agt.  Olcott,  46 
.^V;  T.,  12.) 

<J.  Laches  in  making  an  application  for 
leave  to  plead  a  discharge  iu  bank- 
ruptcy, IS  a  sufficient  ground  for  deny- 
ing it.  (Medbury  agt.  Swan,  46  If. 
T.,  200.) 

See  JuKiSDiCTiON.    (46  iV.  Y.) 
BANKRUPT  LAW. 

1.  An  assignee  in  bankruptcy  acquires 
the  equity  of  redemption  of  the  bank- 
rupt in  his  real  estate,  subject  to  an 
outstanding  mortgage.  (  Winslow  agt. 
Clark,  47  JV.  Y.,  ii61). 

2.  Where  the  mortgage  is  foreclosed 
without  making  the  assignee  in  bank- 
ruptcy a  party,  his  riglit  to  redeem  is 
not  impaired.  He  may  enforce  it  as 
against  the  purcliaser  at  the  mortgage 
sale,  at  his  grantor.    (Id.) 

3.  The  purchaser  at  the  mortgage  said 
or  his  /grantee  becojies.as  the  assignee 
in  bankruptcy,  mortgagof  iu  posseti- 
sion  and  is  a  necessary  party  to  an 
action  to  redeem,     (Id.) 

4.  The  assignee  in  bankruptcy  cannot 
maintain  a  personal  action  against  the 
purchaser  at  the  mortgage  sale,  for  the 
value  of  the  equity  of  redemption  as 
upon  a  conversion.  Such  a  case  is  not 
within  the  thirty-fifth  section  of  the 
bankrupt  law.  (fd.) 

BANKS  AND  BANKERS. 

1.  A  bank  is  not  authorized  to  pay  a  note 
of  Its  depositor,  made  payable  at  the 
bank,  and  charge  him  with'the  amount 
thereof  where  the  depositor,  before  the 
maturity  of  the  note,  has  notified  the 
bank  not  to  pay  it.  {Egerton  agt.  Fulton 
National  Bank,  ante,  216). 

2.  The  relation  of  a  bank  with  its  de- 
positors considered.  (Id.) 

3.  The  relation  of  banker  and  depositor, 
is  that  of  debtor  and  creditor.  Depo- 
sitors on  general  account  belong  to  the 
bank,  and  are  part  of  its  general  fund. 

'  The  bank  becomes  a  debtor  to  the  de- 
positor to  the  amount  thereof,  and  the 
debt  can  only  be  discharged  by  pay- 
ment to  the  depositor,  or  pursuant  to 
his  order.  Until  actual  payment,  or 
acceptance  by  tiie  bank  of  the  deposi- 
tor's check,  or  an  assigimient  of  the 
credit  by  the  depositor,  and  notice  to 
the  banlc,  the  deposit  is  subject  to  his 
order.  The  contract  has  none  of  the 
elements  of  a  trust.  For  a  breach  on 
the  part  of  a  bank,  of  the  obligation 
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resuliitiir  from  the  relations  l)etween 
the  jiiiiiies.  tlie  (iepot^itor  alone  can 
sue.  '•  The -Floience  Mills,"  havinir  a 
a  balance  of  $()!tl  83  to  its  credit  with 
defendant,  sent  to  it  on  the  2d  April, 
by  mail,  a  clieclc  on  another  New  lork 
bank  toi-  $  l,8!io,  accompanied  by  a  let- 
ter containnit,'  this  direction  :  "which 
(the  check  inclo.sed)  please  credit  onr 
acconnt,  and  charire  ns  onr  note  of 
$5,00(t,  due  the  1th  inst."  The  check 
was  received  and  credited  on  acconnt 
on  the  3(1,  and,  on  the  same  day,  defen- 
dant paid  a  past  due  note  of  $5,000,  of 
"The  Florence  Mills."  payable  at  de- 
fendant's bank,  and  charged  it  on  ac- 
connt. On  the  4ih,  the  note  referred 
to  in  the  letter,  held  by  plaintiff,  was 
presented,  and  payment  refused  : 

Held,  that  the  direction  contained  in  the 
letter  did  not  transfer  the  fund  ;  that 
plaintiff  acquired  no  title  to  it,  and 
could  not  recover.  \^tna  A'ationa/ 
Bank  agt.  Fourth  Natiuiial  Bank,  46 
N.  Y.,  82.) 

4.  Stockholders  in  a  banking  corporation 
are  onlv  personally  liable,  or  their  in- 
dividual propei'ty  chargeable  for  the 
debts  of  the  corporation,  to  the  extent, 
and  as  presci-ibed  hy  the  clrarter.  By 
the  act  of  becoming  stockholders  they 
assent  to  the  terms,  and  assnnie  the 
liabilities  imposed  hy  the  act  creating 
the  corporation.  The  obligations  thus 
assumed  are  limited  by  the  terms  of  the 
charter,  and  cannot  be  extended  by 
implication  beyond  the  terms  that 
instrument,  reasonably  interpreted,  it 
a  general  personal  liability  is  created, 
it  may  be  enforced  by  a  personal  ac- 
tion, as  other  personal  obligations  are 
enforced.  If  the  charter  merely  per- 
mits the  individual  property  of  stock- 
holders to  be  levied,  and  taken  upon 
execution,  on  a  judgment  against  the 
corporation  in  a  given  contingency,  and 
provides  that  thr»  same  process  may  be 
used  and  enforced  by  the  stockholders, 
■whose  property  is  iirst  taken,  against 
the  propei-ty  ot  the  other  stockholders, 
80  as  to  comjel  a  ratable  contribution 
by  all,  no  i:eneral  individual  liability 
is  created  for  which  a  jieisonai  action 
can  be  brought.  In  such  a  case  the 
creditor  of  the  corporation  is  confined 
to  the  remeily  airainsr  the  stockholders 
and  their  individual  properly  given  by 
the  act.  (ioMvy  agt. /)i»tan,  46  iV.  Y., 
119.) 

6.  Where  the  individual  property  of  the 
stockholders  is  made  liable''  for  the 
debts  of  the  bank,  either  absolutely  or 
conditionally,  and  by  a  specified  pro- 
cess, an  indorsement  upon  the  bills  of 
the  bank  of  the  words,  ''  individual 
property  of  the  stockholders  liable,"  is 


but  notice  of  the  charter  liability,  and 
of  itself  gives  no  rights  of  action  to  the 
bill-holders  against  the  fitocklmlders, 
or  against  the  president  or  cashiet  of 
the  bank  siirning  the  l)ills  ofiicially. 
The  bill-holders,  hy  means  of  such  in- 
dorsement, acquire  no  rights  against 
the  oflicers  or  stockholders,  or  their 
property,  other  than  such  as  are  given 
by  the  charter,  with  which  all  persons 
dealing  with  tlie  corporation  or  receiv- 
ing its  obligations  are  supposed  to  be 
conversant.     (Id.) 

6.  The  provision  of  section  8,  1  R.  S.,  p 
591,  prohibiting  the  transfer  of  the 
assets  of  a  moneyed  corporation  ex- 
ceeding $1,000,  without  a  previous  res- 
olution of  its  board  of  directors,  is  not 
applicable  to  a  banking  association 
oriranized  under  the  provisions  of  the 
general  bankiiii;  laws  of  1838  (chapter 
260,  laws  of  1838),  and  the  various  acts 
additional  and  amendarorv  thereof. 
(Beldetb  agl.  Meeker,  47  N   K,  307). 

7.  The  law  presumes,  as  against  a  debtor, 
in  the  absence  of  proof  to  the  contrary, 
that  an  assignment  of  the  demand 
against  hi'ji  was  nnide  with  due  au- 
thority, and  tipon  a  good  consideration; 
also,  that  it  is  fair  rather  than  fraudu- 
lent. The  tact,  therefore,  that  an  as- 
signment by  a  president  of  a  bank  was 
in  consideration  of  a  private  indebted- 
ness on  his  pai't  to  the  assignee,  is  not 
sufficient  to  laise  a  presumpiion  in 
favor  of  the  debtor,  that  the  assiirn- 
nient  was  without  authority  and  in 
violation  of  duty,  and  does  not  affect 
the  validity  of  the  assignment,  (Id.) 

8.  A  bank  receiving  a  promissory  note 
for  collection,  wiieiher  payable  at  its 
counter  or  elsewhere,  is  liable  for  any 
neglect  of  duty  occurring  in  its  collec- 
tion, bv  which  any  of  the  parties  are 
dischaiged.  (Ayrault  agt.  Pacific  Bank, 
47  N.  Y.,  570). 

9.  If  the  bank  employs  a  notary  to  pre- 
sent the  note,  and  to  give  the  proper 
notices  to  charge  tlie  parlies,  the  notary 
is  tile  agent  of  the  bank  and  not  of  the 
depositor  or  ov^'uer  of  the  paper.  This  • 
general  liability  may  be  varied  by  ex- 
jn-ess  contract  or  by  implication  arising 
from  general  usage  ;  but  the  practice 
or  usage  of  banks,  adopted  for  their 
own  convenience  in  the  ti'ansaciion  of 
their  business,  cannot  vary  the  con- 
tract between  them  and  their  dealers. 
(Id.) 

10.  A  direction  by  a  depositor  to  protest 
the  note  if  not  pain,  does  nor,  by  legal 
implication,  establish  a  special  contract 
limiting  the  liability  of  the  bank.  The 
usual  and  popular  meaning  of  the  term 
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"  protest"'  is  a  demand  of  payment  in 
proper  fonu  and  at  a  proper  time,  and, 
in  catie  of  non-payment,  due  and  rea- 
BDiiable  notice  to  tiie  indorser  by  the 
bank,  or  any  of  its  clerijs  or  servants, 
or  otiier  suitable  persons.     (Id  ) 

11.  The  delivery  of  a  biH  of  lading  to 
a  bank  for  the  purpose  of  secnring  the 
payment  of  drafts  drawn  by  tlie  con- 
uigiior  upon  tlie  consignee  and  dis- 
counted by  the  bank,  is  sufficient  to 
transfer  the  tiile  to  tlie  properly  cov- 
ered by  tiie  bill  of  lading,  subject  to  be 
diverted  only  by  acceptance  of  the 
draft.  (Cayuga  Co.  I'tat.  Sank  agt. 
Daniels,  47  .V.  Y.,  (331). 

12.  If,  before  the  maturity  of  paper  held 
by  a  bank  against  a  depositor,  an  ar- 
rangement is  uiatie  by  which  the  bank 
agrees  to  iiold  tiie  deposit  for  a  specific 
purpose,  and  not  to  charge  'he  note 
aganist  it  the  bank  may  be  regarded 
as  a  trustee  and  the  deposit  special. 
t Nulivnal  Bank  of  Fiskill  -Agt.  Speight, 
47  J\'.  r.,  GG8). 

13.  In  such  a  case,  in  the  absence  of 
fraud  or  collusion,  an  indorser  upon 
such  paper  has  no  right  to  require  the 
application  of  the  deposit  toward  the 
payment  of  the  paper  upon  its  matur- 
ity. CJd) 

iSeeTiTLE.  (47  iV.  Y.) 

BANK  PRESIDENT. 

See  Judgments.  (4  Lansing.) 

BANKING  CORPORATIONS. 

See  Judgments.  (4  Lansing.) 
National  Banks.  (Id.) 

BASTARDY    PROCEEDINGS. 

I.  Where  an  overseer  of  the  poor  com- 
menced bastardy  proceedings  before  a 
justice  of  tiie  peace,  who  was  his  son- 
in-law,  and  whose  wife  was  still  liv- 
iu},'.  and  this  justice  associated  another 
with  himself,  and  after  the  usual  pro- 
ceedings the  justices  made  an  order  of 
filiation,  ami  for  the  neglect  of  the 
parly  charged  to  comply  with  the  same 
committed  him  to  jail : 

Held,  that  the  overseer  was  a  party  to 
ihe  proceedings  in  such  sense  that  the 
proceedings  were  void  and  the  just  ices 
lirtole  to  an  action  for  false  imprison- 
ment, (liirenhargh  age.  Ucness,  4 
Linsiiig,  i^08). 

BELLIGERENT. 

See  Contract.  (4  Lansiny.) 


BENEVOLENT  SOCIETIES. 

1.  The  consent  and  approbation  of  a 
justice  of  the  supreme  court  required 
by  the  act  of  April  1-2. 1848,  •'  for  the 
incorporation  (if  benevolent,  charit- 
able, &c.,  societies,"  to  the  certificate 
of  organization  of  a  society  under  ihai 
act,  although  necessary,  like  the  ac- 
knowledgment before  a  commissioner, 
is  not  conclusive  upon  the  secretary  of 
state,  nor  upon  the  court,  upon  the 
question  whether  the  association  as 
its  objects  are  stated  in  the  certificate, 
is  within  the  aulhorit\'  and  meaning 
of  the  statute.  (The  'People,  ex  reu 
Blossom  agt.  Nelson,  60  Barb.,  159j. 


BEQUEST. 

See  Equitable  Conversion. 
ing.) 


(4  Lam- 


BILLS      OF       EXCHANGE      AND 
PROMISSORY   NOTES. 

1.  A  hank  is  not  authorized  to  pay  a  note 
ol  its  depositor,  made  payable  at  the 
bank,  and  charge  him  with  the  amount 
thereof  where  tiie  depositor,  before  the 
maturity  of  the  note,  has  notified  the 
bank  not  to  'pay  it.  {Egerton  agt.  Fulton 
National  Bank,  ante,  216). 

2.  The  relation  of  a  bank  with  its  de- 
positors considered.    (Id.) 

3.  Where  payments  are  made  npon  a 
promissory  note,  given  bj'  the  defend- 
ant to  the  intestate  in  his  life  time,  to 
his  widow  having  possession  of  the 
note,  6e/bre  letters  ot  administration  are 
jjranted  to  her,  on  the  graining  of  such 
Ittters  snlisequently  to  her,  the  doctrine 
of  relation,  from  the  death  of  the  in- 
testate confirms  her  acts  made  for  the 
benefit  of  the  estate  and  renders  the 
payments  thus  made  a  ue)/:  promise  and 
lakes  the  note  out  of  the  statute  of 
limitatioiis.  (Towitsend  agt.  Ingersoll, 
ante,  276). 

4.  Where  it  is  alleged  as  a  defense  by 
the  acceptors  of  a  draft,  that  it  was  not 
only  without  consideration  in  fact,  but 
in  addition  was  procuie(i  by  means  of 
a  fraud  practiced  upon  the  acceptors, 
and  was  passed  to  tlie  holder  before 
acceptance,  it  is  error  for  the  court,  on 
the  trial  to  exclude  the  evidence 
ottered  to  prove  smh  f icts — the  court 
holding  that  the  iilaintiir  having  given 
the  draft  and  its  accepiance  in  evidence 

,Af.  was  sutticient  evidence  ol  its  own- 
ership, being  in  his  possession,  and  it 
was  unnecessary  for  him  to  prove  its 
consideration.  Assuming  that  the  proof 
ottered  by  the  defendants,  would  estab- 
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lieh  the  facta  sought  to  be  proved,  it 
was  not  Buliic-ieut,  as  the  case  stood,  to 
defeat  a  recovery  on  the  draft : 

Held,  by  the  general  term,  on  appeal, 
that  where  tlie  acceptance  is  noi  only 
without  consideration  in  tact,  but  pro- 
cured by  fraud  practiced  upon  the  ac- 
ceptors, the  mere  taking  of  ihe  draft  on 
account  of  an  antecedent  debt,  witliout 
giving  np  or  surrendering  something 
of  value  on  the  faitii  of  its  acceptance, 
is  not  enough  to  constitute  the  holder 
a  bona  fide  holder  for  value  as  against 
the  acceptors.  (Pldlbrick  agt.  Dallett, 
ante,  419.) 

6.  The  drawee  of  a  bill  of  exchange  is 

E resumed  to  know  the  handwriting  of 
is  correspondent ;  and  if  he  accepts 
or  pays  a  bill  in  the  hands  of  a  bona 
fide  holder,  to  which  the  drawer's  name 
has  been  forged,  be  is  bound  by  the 
act,  and  can  n^^ither  repudiate  the  ac- 
ceptance nor  recover  the  money.  A 
rule  so  well  established,  and  so  firmly 
rooted  and  grounded  in  the  jurispru- 
dence of  the  country,  will  not  be  over- 
ruled or  disregarded.  (National  Park 
Bank  agt.  Ninth  National  Bank,  46 
N.  Y.,  77.) 

ISee  Partnership.    (\&  N.  Y.) 
Usury.     (Id.\ 

5.  In  an  action  upon  a  promissory  note, 
brought  by  the  payee  against  the  in- 
dorser,  the  complaint  alleged  that  the 
note  was  executed  and  indorsed  as  a 
condition  of  a  loan  by  the  payee  to  the 
makers  and  as  security  for  the  payment 
thereof,  and  then  set  out  the  note, 
which  by  its  terms  was  given  "for 
value  received :" 

ffeld,  that  the  averments  were  sufficient 
to  authorize  evidence  of  the  indorser's 
privity  with  the  negotiation,  and  if  he 
indorsed  with  a  knowledge  that  his 
name  was  required  by  the  payee  as  a 
condition  of  making  the  loan,  and  as 
security  for  its  payment,  he  was 
[liaced  in  the  same  condition  to  the 
payee  as  though  it  had  been  done  by 
agreement;  that  the  value  received, 
expressed  in  the  note,  was  a  sufficient 
averment  of  consideration,  which  by 
the  other  allesrations,  was  shown  to  be 
the  loan,  and  that  these  averments  of 
making,  execution  and  iniiorsenient 
over  were  equivalent  to  an  averment 
of  delivery  ;  and  that  although  to 
negotiate  ilie  note,  plaintiff  must  be- 
come the  first  iutiorser,  yet  the  in- 
dorser  being  privy  to  the  transaction 
and  knowing  the  apparent  relation 
was  not  the  actual  one,  was  liable. 
(Meyer  agt.  Hibsker,  47  N.  Y,  265). 

6.  Where  a  note  is  made   payable  at  a 


certain  locality,  without  designation 
of  a  particular  place  therein,  if  the 
maker  has  no  place  of  business  or  res- 
idence in  the  place  where  it  is  in  gen- 
eral made  payable,  if  the  holder  of  the 
note  is  within  such  locality  on  the  day 
ol  payment  with  the  note  ready  to  re- 
ceive payment,  that  is  sufficient  to 
constitute  a  presentment  and  demand. 
(Id.) 

7.  It  is  competent  for  all  the  parties  to  a 
note  to  agree  orally  that  the  note  shall 
be  payable  at  a  particular  place,  so 
far  as  to  make  a  demand  of  payment 
there  suiiicieui  to  bind  the  indorser. 
(Id.) 

8.  A  promise  by  the  indorser  of  a  bill  or 
a  note  to  pay  the  same,  made  after 
full  knowledge  of  an  omission  lO  make 
due  presentment,  is  a  waiver  of  such 
presentment,  and  binds  the   indorser. 

9.  A  promissory  note,  payable  on 
demand,  whether  with  or  without  in- 
terest, is  due  foiihwitli,  and  an  action 
thereon,  against  liie  maker,  is  barred 
by  the  statute  of  limitations,  if  not 
brought  within  six  vears  after  its  date. 
(  Wheeled  agt.  Waimi;  47  N.  Y,  519). 

See  Banks  and  Banking.    (47  If.   Y.) 

Contract.  (Id.) 
Parties.  iJd.) 
Partnership.    (Id.) 
TiTLi!;.    {.Id.) 

BILL  OF  LADING. 
See  Contract.   ^4  Lansing.] 

BILL  OP  PARTICULARS. 

1.  The  office  of  a  bill  of  particulars  is  to 
apprise  defendants  of  the  items  which 
plaintiff  expects  to  prove,  and  to  res- 
trict the  proofs  to  the  matters  specified, 
(Matihews  agt.  Hubbard,  47  N.  Y., 
428). 

2.  The  merits  of  the  case  cannot  be  in- 
quired into  upon  motion  for  a  bill,  nor 
Ciii  the  sufficiency  of  the  bill  be  deter- 
mined by  the  allegations  of  the  an- 
swer,   yld.) 

3.  The  bill  of  particulars  need  not  state 
more  than  plaintiff  is  bound  to  prove. 
If  the  specifications  do  not  accord  with 
the  facts,  or  if  they  omit  matters  essen- 
tial to  the  plaintiff's  case,  the  defend- 
ant can  take  advantage  of  it  upon  the 
trial,  not  upon  motion,  to  strike  out 
the  items  objecied  to.    (Id.) 

BILL  TO  REDEEM. 

See  Complaint.  (60  Barb.) 
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BOARD  OP  APPORTIONMENT. 

1.  Powersof  the  board  of  apportionment 
and  audit  are  analogous  in  auditing 
claims,  to  those  of  the  hoards  of  super- 
visors in  the  severil  counties.  (People 
agt.  Board  of  apportionment,  ante,  412). 

2.  This  board  has  a  discretion  aa  to  the 
amount  they  shall  allow  on  unliqui- 
dated claims.  (Id.) 

3.  But  it  has  no  discretion  when  the 
amount  is  fixed  by  law  or  results  from 
a  valid  specific  contract.  When  a 
claimant's  salary  is  fixed  by  law  and 
he  has  done  Lis  whole  duty,  he  has 
entitled  himself  to  be  paid.  And  it  is 
not  competent  for  this  board  to  audit 
such  a  bill  for  any  less  than  the  whole 
amount.  (Id.) 

4.  The  board  has  a  discretion  as  to  how 
they  shall  audit  a  claim,  yet  it  is  a 
legal  discretion  and  must  be  exercised 
faithfully  and  in  accordance  with  legal 
principles.   (Id.) 

BOARD  OF  SUPERVISORS. 

1.  The  provision  of  sec.  22  of  the  act  of 
1864  (chap.- 8,  Laws  of  1864),  authoriz- 
ing the  raising  of  money  for  paying  boun- 
ties, etc.,  being  silent  as  to  the  means  to 
be  used  to  procure  enlistments,  it  de- 
volved, by  necessary  inference,  upon 
the  board  of  supervfsors  to  adopt  such 
means  and  agencies  to  accomplish  the 
purposes  of  the  act  as  they  should 
deem  appropriate.  A  resolution  of 
such  board  appointing  a  recruiting 
agent,  authorized  him  to  appoint  sub- 
agents  ;*iis  contract  for  their  services 
bound  the  county,  and  he  is  not  per- 
sonally liable.  (Grover,  J.,  dissent- 
ing as  to  power  to  bind  county.)  Even 
il  the  board  had  no  authority  to  ap- 
point the  agent,  yet.  as  its  power'was 
determined  by  the  statute,  known  to 
both  parties,  the  agent  is  not  person- 
ally liable.  The  agent  does  not  war- 
rant the  capacity  of  the  principal  to 
contract.  (Hall  agt.  Landerdale,  46 
N.  F.,70.) 

See  Supervisors.    f4  Lannng). 

BONA  FIDE  HOLDER. 

)6te«  J0DOMENT8.  (4  Laiisirw) 
NoTEB  AND  Bills.   {Id.) 


BONA  FIDE    PURCHASER. 

Set   Vendor    and   Pduchaser.      (69 
Barb.) 

Vol.  XLin.  34 


BOND. 

1.  Defendant  M.  purchased  of  plaintiff 
an  individual  bank,  and  he,  with  the 
other  defendants' as  his  sureties,  exe- 
cuted to  plaintiff  a  bond  of  indemnity 
from  all  claims  of  every  kind  against 
said  bank.  Prior  to  the  transfer,  cer- 
tain depositors  had  received  a  promis- 
sory note  to  the  amounf  of  their  claims 
against  the  bank,  and  the  accounts  had 
been  bahinced  and  closed  upon  the 
books  of  the  bank.  The  note  not  be- 
ing paid  at  maturity,  the  depositors 
offered  to  return  it,  and  demanded  pay- 
ment of  their  respective  accounts, 
claiming,  among  other  things,  that 
they  had  been  induced  to  take  the  note 
by  fraudulent  representations  ot  plain- 
tiff". This  state  of  affaiis,  plaintiff  tes- 
tified, was  known  to  M.  at  the  time  of 
the  transfer  and  giving  the  bond.  Sub- 
sequently plaintiff  wa.s  sued  for  the 
amount  of  the  deposit  balances  due  at 
the  time  of  the  recei[>t  of  the  note. 
M.,  upon  notice,  employed  counsel  and 
defended  the  action;  but  the  plaintiff 
in  that  action  recovered  judgment, 
which  the  plaintiff  here  paid.  In  a 
suit  brought  upon  the  bond  : 

Held,  Ist.  That  whether  the  judgment 
in  the  action  against  plaintiff'  was  re- 
covered on  the  ground  thai  the  note 
was  received  by  the  depositoi's  as  con- 
ditional payment  only,  or  that  it  was 
received  as  payment,  but  the  agree- 
ment was  rescinded  on  account  of  the 
fraud  of  plaintiff';  in  either  view  the 
case  was  brought  within  .the  letter  and 
plain  intention  of  the  bond. 

2d.  That,  if  M.  had  knowledge  of 
these  outstanding  claims,  plaintiff  was 
not  concluded  by  the  bank  books  ;  that 
the  evidence  given  was  sufficient  to 
require  the  submission  of  the  question 
of  Knowledge  to  a  jury,  and  a  nou-suil 
was,  therefore,  error. 

3d.  That  the  rejection  of  testimony 
offered  by  plaintiff,  tending  to  show 
that  M.  had  such  knowledge,  was 
error.  [Hart  agt.  Messenger  413  iV.  Y., 
253.; 

See  Appeal.    (46  2V.  T.) 

Railroad  Municipal  Bonds. 
Lansing. ) 

BONDING  TOWNS. 


(4 


1.  A  petition  (under  the  laws  of  1871)  of 
the  taxpayers  of  a  town,  presented  to 
the  county  judge  for  the  purpose  of 
bondinff  the  town,  for  railroad  purposes, 
is  palpably  defective,  where  it  omits  to 
state  that  the   railroad  company  is  a 
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corporation  in  his  state.    (Matter  of  the 
Towit  of  Gor/iam,  ante,  2tJ3). 

2.  Wliere  the  petition  contains  a  co/irfi- 
tioii  as  follows:  '"If  the  t^aid  The 
Geneva  and  Southwestern  Kailway 
Company  accept  ilie  siiUsci-iiuion  to  its 
aiock  and  payment  tiierefor  by  the 
bonds  01-  proceeds  as  autluaized  by  this 
petition,  they  thereby  forfeit  all  right, 
and  hereby  ai^ree  to  make  no  cl.iim  to 
any  bonds  of  said  town  of  Gorham,  or 
the  proceeds  thereof  by  virtne  of  a  cer- 
tain other  petition  of  the  taxpiiyers  of 
the  said  town,  to  issue  the  bonds  of 
Baid  town  for  a  liice  amount  and  pur- 
pose, which  petition -was  tiled  with  the 
countv  jndire  of  Ontario  county,  Oc- 
tober"28',  A^D.  J871"  : 

Held,  that  it  is  not  to  be  presumed  that 
the  petitioners  would  have  given  their 
consent  lo  bond  the  town  in  this  pro- 
ceeding for  $■30,1100,  if  they  had  un 
dersiood  they  were  powerless  to  pre- 
vent the  company  troin  accepting  the 
bonds,  or  the  proceeds  thereof  for 
$50,000  more,  in  case  the  company  is 
successful  in  that  proceeding  which  is 
now  in  process  of  review.  Yet  such 
is  the  fact  ;  and  if  both  pioceedings 
are  successful,  the  tovsni  may  be  bonded 
for  $100,000,  in  spite  of  the  petitioners. 
This  condliion  is  also  fatally  defective 
to  said  petition.    (Id.) 

BOOKS  OF  ACCOUNT. 

See  Evidence.    (60  Barb.) 

BOUNTY  MONEY. 

See  Parent  and  Child.    (4  Lansing.) 
Towns.  (Id) 

BOUNDARY  LINE. 

See  Contract.    (46  TV.  Y.) 
See  Adverse  Possession.  (4  Lansing). 
Evidence.    (Jd.) 


See  Board 

N.   F.) 


BOUNTIES. 
OF     Supervisors.      (46 

BREACH  OF  PROMISE. 


SeeORDBR  of  fcouRT.  {4  Lansing.) 

BRIDGES. 

1.  The  measure  of  liability  of  adjoining 
towns,  liable,  under  chapter  225,  laws 
of  1841.  to  make  and  maintain  bridges, 
may  not  be  permanently  changed  by 
judgment  of  the  court  or  submission  to 


arbitration.    (Corey  agt.  Itice,  4  Lam 
ing,  141). 

2.  Accordingly,  in  an  action  against  a 
commissioner  of  highways,  by  like 
commissioners  (>f  adjoining  towns,  to 
recover  a  proportion  of  the  expense 
paid  by  them  for  buihiing  a  bridge  be- 
tween their  towns: 

ffeld,  that  a  submission  by  the  commis- 
sioners of  the  several  towns  to  arbi- 
tration, made  before  the  expenses  in 
suit  were  incurred,  and  the  arbitrators' 
award  thereon,  which  puipoited  to  fix 
permanently  the  measure  of  future  lia- 
bility of  the  towns  in  resfiect  lo  con- 
struction, &c..  of  the  bridge,  are  in- 
competent evidence.  (Id.) 

3.  A  written  contract  with  the  builder 
for  the  construction  of  a  bridge,  signed 
by  commissioners  of  highways  of  sev- 
eral towns,  without  addition  of  their 
titleof  office,  and  running  in  the  namea 
of  the  towns,  binds  the  towns.  (Id.) 

See  Highways  and  Streets.  (4  Lam- 
ing.) 

BROOKLYN?   (CITY  OF.) 

See  Statutes.  (60  Barb.) 

BURDEN  OF  PROOF. 

See  Bailment.      (46    JY.   T.) 
Common  Carrier,     fid.) 
Trial.     ( Id. ) 
Vendor  and  Vendee.    (Id.) 

See  Penalty.    ^4  Lansing.) 

3URYING-GR0UND. 
See  Foreclosure.    (4  Lansing.) 

c. 

CALENDAR, 

1.  Where  a  defendant  has  regalarly 
notced  a  cause  for  trial,  but  through 
mistake  has  omitted  to  file  a  note  of 
issue  with  the  clerk  to  have  it  pu< 
upon  the  calendar,  the  court  on  motion 
lias  the  discretion,  under  the  Code,  to 
allow  sucii  note  of  issue  to  be  filed 
with  tlie  clerk  and  the  cause  placed 
upon  the  calendar.  But  such  motion 
v*'ill  not  be  allowed  to  be  made  later, 
than  the  fii'st  day  of  tiie  circuit.  (Clin' 
ion  agt.  Mijers,  ante,  95). 

CALL  OF  MINISTER.' 

Set  Contract.  (4  Landing.) 
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CANAL  BOAT. 
See  CoNSTiTOTiONAL  Law.  (4  Lansing. ) 

CANAL  CONTRACT, 

See  Constitutional  Law.  (4  Lansing.) 

CANCELLATION  OF  DOCKET. 
/Sfee  Judgments.  (4  Lansing.) 

CARRIERS. 
See  Common  Cabriers.  (4  Lansing.) 

CASE. 

1.  A  case  snbmitted  under  sec.  372  of  the 
Code,  sliould  present  onlv  questions 
of  la\»'.  (Clark  agt.  Wise,  46  N.  Y., 
612.) 

8.  Where  all  the  facts  upon  which  the 
conti-oversy  depends,  and  which  are 
necessary  to  >;ive  grounds  for  a  con- 
clusion <if  law.  are  not  stated,  the  court 
cannot  pronounce  the  judgmentdesired. 
{Id.) 

3.  Tiie  case  submitted  presented  the  fol- 
lowing facts:  Defendant,  an  insol- 
vent, assigned  all  his  property,  real 
and  personal,  to  H.,  an  indorser,  upon 
his  papei-.  receiving  good  notes  for  the 
full  value  of  the  property,  less  than 
amount  of  the  indorsement,  payable  in 
six   twelve,  and  eighteen  mouths  : 

Held,  that  from  these  facts  the  law 
would  not,  of  necessity,  conclude  an 
actual  fraudulent  intent.  But  the 
qnesnon  wnether  the  transfer  was 
fiaudulent  or  not,  was  one  of  fact  re- 
maining i'l  dispute.  Proceedings  there- 
fore dismi.-'sed.     (Id.) 

See  Findings  of  Fact  and  Concld- 
sioNS  OF  Law.     (46  N.  Y.) 
Rules  of  Court.    (Id.) 

CASES  REVISED,  OVERRULED,- 
QUESTIOXEU,  CRITICISED  OR 
EXPLAINED. 

1.  Breicsler  agt.  Power  (10  Paige,  562), 
explained;  Ocean  J^at.  Bk.  of  N.  Y. 
agt    Olcottelal.     (  46  iV:  Y,  l2.) 

2.  McCartney  agt  Boslwick  (32  iV.  T. 
56),  ex|ili(iiie<i  ;  Ocean  Nat.  Bk.  of  N. 
Y.  agt.  Olcott  et  al.      rJ6  N.   Y.,  12.) 

3.  Hilihard  agt  N.  Y.  and  E.  li.  R.  Co. 
(l.'i  N.  Y..  157),  limited  ;  Iliggins  agt. 
The  Wntervliet  T.  and  B.  II.  Co.  (46 
N.  Y.,  23.) 


4.  The  People  agt.  Outton  (28  Cal,  44), 
disapproved;  The  People  ex  rel.  ngu 
Bull.     (46  iV.  Y,  57. 

5.  The  People  agt.  Batcheldor  (2  N.  T., 
138),  distinguished  ;  The  People  ex  rel. 
agt.  Bull.     (46  N.  Y.,  5/:) 

6.  In  re  Petition  of  George  Douglass  (58 
Barb.,  174),  reversed,  In  re  Petition 
of  George  Douglass.     (46  N.  Y.,  42.) 

7.  Tlie  People  ex  rel.  agt.  Bull  (W  How., 
187),  reversed  ;  The  People  ex  rel.  agt. 
Bull.     (46  N.  Y,  57.) 

8.  Rat.  Park  Bk.  agt.  Ninth  Nat.  Bk. 
(7  App.  Pr.  N.  S.,  120),  partially  re- 
vised; Nat.  Park  Bk.  agt.  Ninth  Nat. 
Bk     (46  N.  Y.,  77.) 

9.  Nat.  Park  Bk.  agt.  Fourth  Nat.  Bk. 
ofN.  Y,  (7  Abb.  Pr.  N.  &,  138).  re- 
versed ,  Nat.  Park  agt.  Fourth  Nat. 
Bk.  ofN.  Y.     (46  N.  Y,  77.) 

10.  Lawrence  agt.  Fox  (20  N.  Y,  268), 
explained  and  limited  ;  .^tnaNat.  Bk, 
agt.  Fourth  Nat.  Bk.     (46  N.  Y,  82.) 

11.  Binsse  agt.  Wood  (37  N.  Y,  526), 
distinguished  and  explained ;  Grant 
&gt.  Smith.     (46  iV.  r:,  93.) 

12.  People  ex  rel.  agt.  Hulburt  (59  Barb., 
446),  reversed  ;  People  ex  rel.  agt.  Hulr 
burt.     (46  Y.  Y.,  110.) 

13.  M.  A.  Baptist  Church  agt.  Baptist 
Church  in  O.  St,  (5  liobt,  649),  re- 
versed ;  A.  M.  Baptist  Church  agt. 
Baptist  Church  in  O.  St.  (46  N.  Y., 
131.) 

14.  In  re  Protestant  Episcopal  School  (58 
Barb.,  161 ;  S.  C.  40  Moto.  Pr.,  139), 
reversed  ;  In  re  Protestant  Fpiscopcu 
School.     (46  N.  Y,  178.) 

15.  Taijlor  agt  Church  (4  Seld.,  452),  ex- 
plained ;  Sunderlin  agt.  Bradstreet  et 
al.     (46  TV:  Y,  188.) 

16.  Bart  agt.  Messenger  et  al  (2  Lansing, 
446),  reversed  ;  Hart  agt.  Messenyer  et 
al.     (46  iY.  Y.,  253.) 

17.  Bendetson  agt.  French  (44  Barb.,  31), 
I'eversed  ;  Bendetson  agt.  French.  (46 
N.  F.,  266.) 

18.  Lamb  et  al.  agt.  C  and  A.  R  R. 
and  T.  Co.  (1  Daley,  454),  reversed; 
Lamb  et  al.  agt.  C.  and  A.  R.  R.  T. 
Co.     (46  JV.  r.,271.) 

19.  Kortright  agt.  Com.  Bk.  of  B.  (20 
Wend.,  91,  aiid  22  Wend..  348),  ex- 
piained ;  McNiel  agt.  Tenth  Nat.  Bh. 
(46  N.  Y.,  327.) 

20.  Pry  or  agt.  Carter  (I  Hurl,  d)  Nor., 
916),  limited  and  explained;  Butter- 
■worth  agt.  Crawford.     {46  N.  Y,  349.) 
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Bl.  Acer  agt,  Westcott  (1  Laiiting,  193), 
reveraed ;  Acer  agt.  vVestcott.  ('46  A. 
Y..  384.) 

82.  Whitbech  agt.  Waine  (  15  N.  T.,  532), 
explained  and  diaiinguished ;  Davis 
HtfuLotlicl.     {46iy^.  K,  393.) 

23.  East  River  BL  a^'t.  Kennedy  (4  Kej/et, 
679),  commented  on  ;  Wright  agt.  Hun- 
ter.    (i&  N.  Y.,  406.) 

94.  While  agt.  Smith  (1  Lanshig,  369)» 
revertted ;     TfAife  agt.   Smith.     46  TV- 

r.,  418.) 

S4o.  Riley  agt.  City  of  Brooklyn  (56  Barb., 
659),  reversed ;  iii^y  agt.  City  of 
Brooklyn.    46  iV;  Y,  444.) 

26.  Markham  agt  Jaudon.  (46  iV.  F., 
235),  distinguished  ;  (Steward  agt.  Drake 
etoL    (46  2Vr.  F.,  449.) 

f7.  TA«  PSwnfe  agt  SUUon  (4  5ar6.,  151), 
explained  and  distinguished;  McGord 
agt  T/ie  PeopU.     (46  iV.  F.,  470.) 

28.  People  exrel.  Blossom  agt  Nehon  (10 
^W.  iV.  iV.  S.  200;  &  6\.  3  Lansing, 
394),  reversed;  People  ex  ret.  Blossom 
Sigl.  Nelson.     (46  iV.  F.,  467.) 

29.  Witts  agt.  Grun  (36  iVT  F,  556), 
questioned;   Austin  agl.  Dye.     (46  TV^, 

r.,  500.) 

30.  S'mrtA  agt  S.  C.  M.  F.  Ins.  Co.  f3 
Hill,  508),  explained  and  distinguised ; 
Shearman  agt  iV.  F.  Ins.  Co.  (46  iV^. 
F,  526.) 

81.  JB.  an<i  S.  B.  R.  Co.  agt  Davis  (43 
iV".  F,  137).  explained  and  distin- 
guished ;  In  re  N.  Y.  and  H.  R.  R. 
Co  agt  Kip  et  al.     (46  N.  F,  546.) 

te.  Cope  agt  Cordova  (1  Rawie.  203). 
explained  and  distiniruiahed  ;  Redmond 
agt  iV^.  F  ojui  P.  -S.  Co.  (46  iV^.  F, 
678.) 

33.  Chuhbuch  agt  Fernaw  (42  N.  Y, 
433;,  explained  ;  Stoddard  agt.  TT/tit- 
%.     (46iVr.  F.,627.) 

34.  rose  agt  Coch-ofl  (44  A'.  F,  415), 
distini,'uislied ;  Brocknian  et  al.  agt 
Eamilletal.     (46  iV:  F.  636. ) 

35.  Palmer  agt  Coft^y  (4  Denio,  374),  ex- 
plained ;  Fisher  agt.  iV.  F  C.  and  H. 
B.  B.  R.  Co.     (46  iV:  F,  644.) 

86.  Wibert  -Agl.N.  Y.  and  E.  R.  R.  Co. 
(19  Barh.,'2&\.  limited.  Ward  et  al. 
agt.  N.  Y.  C.  B.  R.  Co.     (47  JV.   F„ 

m.) 

37.  Batterman  agt  Finn.  40  iV.  F.,  341',, 
and  iV^.  F  aiwi  iV^.  /T.  ii.  R.  Co.  atjt 
Ketcham.  (3  JTevM,  24),  distiiiguisheci. 
Brink-ley  agt  BrinkUy.  (47  iV^.  F, 
44,  46) 


38.  Winchell  agt  Mot*  (18  iV.  F,  558), 
distinguished.  Low  et  al.  agt  i/aZ/ 
et  al.     (47  iY.  F,  105.) 

39.  Fiifk  agt.  Framingham  Manufac- 
turing Co.  (14  /*ici-,  491).  distinguished. 
Dvrse  agt.  Burton,  et  al.  (47  iV.  F, 
172.) 

40.  Burr  agt.  i?e«M  (24  TV.  F,  178},  dis- 
tinguished. Gariisey  agt  Rogers.  (24 
iV.  y.,  237.) 

41.  Latcrence  agt.  jF'ox  (20  TV.  F,  268), 
distinguished.  Garnsey  agt  Rogers. 
(47  iV.  F,237.) 

42.  Fa)i  JBeri^eft  agt.  Bradley  (34  iV.  F., 
316),  overruled.  Caiighey  agt  Smith. 
(47  iV.  F,  248.) 

43.  Langdon  agt  Langdon  (4  Giay,  184), 
distinguished.  Falon  agt.  Alge):  (47 
iV.  F,  349.) 

44.  %rfer  agt  flwte  (24  iV.  F,  372) 
limited.  Barnes  et  al.  agt  Underwood 
etal.     (47  iV.  F,  359.) 

45.  Chouteau  agt.  Suydam  (21  iV.  F, 
179).  explained.  ^?(.s<t?i.  e(  o/.  agt 
Munroeial.     (47  iV.  F,  365.) 

46.  Frickson  &gt.  Qumn  {3  Lansing,  ^i99), 
modified.  Erickson  agt.  Qiunn.  (47 
N.  F.,410.) 

47.  CrJM  agt  O' Dnnnell  (A\  N.  F.,661), 
explained  and  distiiiijuisiied.  Caul- 
kins  et  al.  agt  Hellman.  (47  N.  F, 
454.) 

48.  Dorwin  agt  Potter  (5  Denio,  306), 
distinguished.  Ci/y  of  Brooklyn,  agt 
Brooklyn  City  B.  R.  Co.  (47  iV.  F, 
482) 

49.  Teri-y  e<  al.  agt.  Wiggins,  et  al.  (2 
Lansing.  272),  rever.sed.  Ten-y  e<  ai. 
agt   ll%<7i?w  e<  al.     (47  iV.  F,  512.) 

50.  Merritt  agt.  T()rf(£  (23  N.  F,  28), 
distinguished.  Wheeler  agt.  Warwer. 
(47  iV.  F,  519.) 

51.  Jeffreys  agt  Boosey  (4  ZT.  i.  C, 
978),  explained.  Palmer  agt.  i>e  Tfi«, 
(47  iV.  F,  540.) 

52.  Gilbert  agt.  Gift«)7  (1  ^«/es,  159), 
questioned.  Foote  agt  Bryant  et  al. 
(47  TV.  F,  551.) 

53.  Grey  agt.  Crey,  et  al.  (2  Lansing, 
173), 'reversed.    "(47  iV.  F,  552.) 

54.  ill  re  Douglass  (46  iV.  F.  42),  dis- 
tintruished.  /ii  re  N.  Y.  P.  E.  Public 
Sch'Ml.     (47  iV.  F,  556.) 

55.  Adams  at't.  ^-ar/c  (28  N.  F,  103),  di.s- 
tinuuished.  Baker  agt.  Sjjencer.  (47 
iV.F,  564.) 


NEW  YORK  PRACTICE  REPORTS. 


633 


Digest- 


so.  Parsons,  AdmW.  agt.  Hughes  (9  Paige 
501),  distinguished.  Baker  agt.  Spen- 
cer.    (47  N.  T.,  564.) 

57.  O'Neill  agt.  James  (43  iV.  F.,  85), 
explained.  Stone  et  al.  agt.  Flower. 
{47  N.  r.,  568) 

58.  Pindar  agt.  Continental  Ins  Co.  (38 
If.  Y.,  366),  disliuguished  Reynolds 
agt.  Commerce  Fire  Ins.  Co.  (47  iV. 
F.,  602,  606.) 

59.  Dart  agt.  Ensign  (2  Laving,  383), 
overruled.  Z>art  agt.  Unsign.  (47  iV'. 
r.,  619.) 

60.  Ba^met  agt.  2%*  Ct^y  o/  Philadel- 
phia (8  .4 TO.  TJaw  .Bej?.,  411),  ques- 
tioned. Gordon  agt.  Comes.  (47  iV. 
r.,  614.) 

61.  Bolbrooh  smU  Wright  (24  TTwti., 
169),  distinguished.  Cayuga  Co.  Nat. 
Bank  agt.  Daniels.     (47  J^.  F..  635>. 

62  Grosvenor  agt.  Phillips' {2  Bill,  148), 
di8tiDgui8hed.  Cayuga  Co.  Nat.  Bank 
agt,  DanieU.     (47  iV.  F.,  636.) 

63.  The  case  of  Btinn  agt.  Vaughan,  (3 
.Key*,  345  ;)  ^aae  agt.  Gott,  (24  Tfe/irf., 
641,)  aud  Savage  agt.  Burnham,  (17 
J\r.  F,  561,)  commented  on,  and  dis- 
tinguished.' (Curtis  agt.  Smith,  9.) 

64.  The  case  of  Nichols  agt.  Nichols,  (23 
i\r.  F,  264.)  although  it  holds  that  as 
to  the  vendee,  upon  whom  a  fraud  lias 
been  committed,  the  sale  is  voidable  at 
hia  option,  does  not  sustain  the  posi- 
tion that  fraud  in  the  sale  renders  ihe 
sale  only  voidable  as  to  the  vendor  of 
•whom  the  property  was  frau(iulenily 
purch'ised.  (Joslm-A^t.  Cowee,  60  Barb'.. 
48.) 

65.  The  case  of  Schaffner  agt.  Renter.  (37 
Rarb.,  44),  commented  on  and  distin- 
guished. {Briggs  agt.  Mitchell,  60 
Barb.,  288). 

66.  Osgood  agt.  Lay  tin,  (b  Abb.  N.  S., 
1),  being  a  decision  on  the  statute  of 
this  state,  lias  no  application  lo  a  cred- 
itor's suit  brought  to  reach  the  assets 
of  a  foii-itrn  cor'|)oration.  {Barllelt  Agt. 
Drew,  m  Barb.,  648.) 

67.  Chamberlain  agt.  Martin,  (43  Barb., 
607 J.  (iisap()n)ved.  [fiallou  agt.  Oun- 
ing/can,  4  Lansing,  74.) 

68.  Craig  agt.  Parh,  (40  iV.  F,  181), 
distinguished.  (Field  agt.  Culler,  4 
Lansing,  195.^ 

69.  Howard  airt.  Hatch,  (20  Bar6.,  297), 
realKrmed.  (4  Lansing,  489.) 

70.  Tuthill  airt.  Tracy,  (31  N.  F,  157), 
dictum  in  disapproved.  4  Lansing,  189.) 


CAUSE  OP  ACTION. 

1.  In  an  action  brought  after  a  debtor's 
discharge  in  bankruptcy,  to  enforce  a 
lien  upon  property  held  by  the  debtor's 
•wife,  claimed  to  have  exi.sted  at  the 
time  of  the  discharge,  under  the  provi- 
sions sections  51  and  52  of  the  statute 
of  uses  and  trusts  1  B'  S.  Edmundtr 
ed.,  677,  $$  31  aud  52.) 

Held,  that  those  cections  do  not  give  a 
specific  lien  upon  the  property,  but  an 
equitable  right  to  be  enforced  by  suit 
in  equity,  after  all  available  legal  reme» 
dies  are  exhausted ;  that  the  com- 
mencement of  the  equitable  action  aud 
tiling  of  lis  pendens  is  necessary  to  con- 
stitute a  lien,  and  that  as  in  this  case, 
before  the  commencement  of  such  ac- 
tion, the  judgment  or,  debt,'  which  is 
the  foundation  thereof,  was  extin- 
guished, the  relation  of  debtor  and 
creditor  did  not  exist,  and  the  action 
would  not  lie.  (The  Ocean  National 
Bank  agt.  Okott,  4Q  N.  Y.  12., 

2.  "The  Florence  Mills,"  having  a  bal- 
ance of  $694.83  to  Its  credet  with  de- 
fendant, sent  to  it,  on  the  2d  April,  by 
mail,  a  check  on  another  New  York 
bank  for  $4,895,  accompanied  by  a  letr 
ter  containing  this  direction:  "which 
(ihe  check  inclosed)  please  credit  our 
account,  ana  charge  us  our  note  of 
$5,000,  due  the  4th  instant."  The 
check  was  received  and  credited  in 
account  on  the  3d,  and,  on  the  same 
day,  defendant  paid  a  past  due  note  of 
$;">;000.  of  "  The  Florence  Mills,"  paya^ 
ble  at  the  defendant's  bank,  and 
charged  it  in  account.  On  the  4th,  the 
note  referred  to  in  the  letter,  held  by 
plaintitf,  was  presented  aud  payment 
refused  : 

Held,  that  the  direction  contained  in  the 
letter  did  not  transfer  the  fund  ;  that 
plaintiff  acquired  uo  title  to  it,  and 
could  not  recover.  (The  .^ina  No/- 
tional  Bank  agt.  The  Fourth  National 
Bank  of  New  York,  46  N.  F,  82; 

3.  To  maintain  an  action  for  the  parti- 
tion of  lands,  the  plaintiff  must,  at  the 
time  of  its  commencement,  have  actual 
or  constructive  possession  in  common 
with  defendants.  A  subsistmgadverse 
possession  is  an  absolute  bur.  (FloT' 
ence  agt.  Hoj)kins,  46  N.  F.  182.) 

4.  When  the  bank  account  of  a  Arm  is 
kept  ill  the  name  of  one  of  its  members, 
and  all  checks  are  drawn  in  his  name, 
with  the  knowledge  and  assf  nt  of  the 
others,  the  firm  is  liable  upon  a  check 
thus  drawn  in  its  business.  (Croclxr 
agt.  Cokcell,  46  N.  Y. ,  212.) 

5.  Oue  M.  held  a  judgment  against  plam 
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tiff  for  over  $2,000.  He  proposed  to 
pluintiff  to  tliachiU-ge  it  (ov  $500.  Tlila 
offer  was  not  accepted.  R.,  ii  straiiKer 
to  plaintiff,  by  falsely  representiiitr  that 
be  was  a  friend  of,  and  came  from 
.  plaintiff,  induced  M.  to  assign  the  judg- 
ment to  him  for  $500  : 

Meld,  that  the  onlv  one  injured  by,  or 
who  could  complain  of  tlie  fraud,  was 
M.,  that  plaintiff  was  not  entitled  to 
the  benefit  of  the  purchase,  and  could 
uot  maintain  action  against  R.  (Gar- 
vey  agt.  Jai-vis,  46  N,  Y,,  310.) 

6.  Defendant  made  his  promissory  note 
payable    to    plaintitf,   which    was   iu- 

■  aorsed  by  the  latter  and  by  T.  Judit- 
ment  was  obtained  thereon  by  the 
holder,  who  assigned  it  to  N.  for  the 
benefit,  of  T.     Certain   real  estate  of 

■  plaintiff's  was  sold  upon  the  execution 
issued  on  said  jmigment.  N.  purchased 
and  took  a  certificate  of  sale  for  the 
benefit  of  T.,  but   in   his   own   name. 

■  Defendant,  ignorant  of  the  sale,  and 
deceived  by  T.,  paid  the  judgment  in 
full  toT.,  receivingafoimal  t^ati8faction 
of  the  judgment  from  N,  Subse- 
quently, plaintiff  p'-iid  T.  the  amount 
of  the  "bid  on  the  sale,  and  received  an 
assignment,  of  the  slierifTs  certiticate 
from  N.  After  the  discovery  of  the 
fraud  practiced  bv  T.,  plaintiff  brought 
an  action  against  Iiim  therefor,  obtained 
judgment,  and  collected  a  portion  there- 
of. He  then  brought  this  action  to  re- 
cover the  residue  of  the  money  paid  by 
him. 

Held.  1st.  The  payment  of  the  judgment 
to  T.,  and  satisfaction  thereof,  opera- 
ted to  cancel  sale,  and  was,  in  fact,  a 
redemption.  Plaintiff  was,  therefore, 
under  no  legal  obligation  to  redeem, 
and  having  paid  the  money  to  T.  in 
ignorance  of  the  facts,  could  recover  it 
back,  but  had  no  claim  against  defend- 
ant ;  and,  2d.  Even  if  this  were  not  so, 
plaintiff  had  the  election  *^  affirm  sale, 
claim  it  as  payment  of  the  judgment 
and  sue  defendant ;  or  to  claim  the  sale 
as  canceled  by  the  transaction  between 
defendant  and  T.,  and  sue  the  latter  to 
recover  back  the  money  paid.  But  he 
could  not  pursue  both,  as  they  are  in- 
consistent. Having  elected  to  pursue 
the  latter  remedy,  he  is  estopped  fiom 
pursuing  the  former,  although  he  failed 
to  recover  his  whole  judtrment  of  T. 
(Oosi  agt.  Mather,  46  N.  T.,  660.) 

Bee  Contract.     (46  iV^.  T.) 

Election  of  Remedies.    (Id.) 

Fraud.    (Id.) 

Innkeepers.    (Id.) 

Office  and  Officers.    (Id.) 

Partition.    (Id.) 

Tenant  in  Common.     (Id.) 


Stockholders.    (Id.) 

7.  Plaintiff,  a  merchant  in  New  York, 
received  from  N.  &  T,  of  Rochester, 
an  order  in  writing  for  ceriain  goods 
to  be  sent  them  ''via  canal  "  The 
goods  Were  consigned  to  defendanta, 
common  carriers  upon  the  canal,  con- 
signed to  N.  &  T.,  pursuant  to  the 
order.    The  goods  were  lost  en  route. 

Held,  that  upon  the  delivery  to  the  car- 
rier, the  title  passed  absolutely  to  the 
consignees,  subject  only  to  the  right 
of  stoppage  in  transitu,  and  that  plain- 
tiff, the  consignor,  could  not  maintain 
an  action  for  their  loss.  Krulder  agt. 
Ellison,  47  N.  Y.,  36.)  *     • 

8.  By  the  term  of  an  accident  policy 
the  sum  insured  was  to  be  paid,  if 
tne  insured  "shall  have  sustained 
personal  injury  caused  by  any  acci- 
dent, »  *  »  ^,|J  gucli 

injuries  shall  occasion  death,"  etc. 

Held,  that  if  a  wound  received  by  de- 
ceased, being  produced  by  an  accident, 
did  not  cause  death,  but  did  cause  him 
to  fall  into  the  water,  where  he  was 
drowned,  then  the  deatli  was  accidental 
and  defendant  liable.  (Mal/oi-y  agt 
The  T.  Ins.  Co.,  47  N.  Y.,  52.) 

9.  Where  a  contract  is  made  for  the  sale 
and  delivery  of  specified  articles  of 
personal  property,  under  such  circum- 
stances that  the  title  does  not  vest  in 
the  vendee,  if  the  property  is  destroyed 
by  an  accident,  without  the  fault  of 
thf  vendor,  so  that  delivery  becomes 
impossible,  the  latter  is  not  liable 
to  the  vendee  in  damages  for  the  non- 
deliverv.  (Dexter  agt.  Norton,  47  iV. 
Y.,  62.) 

10.  A  member  of  a  voluntary  unincorpo- 
rated   association    for    pleasure    pur- 

Eoses  cannot  maintain  an  action  in 
is  own  name  upon  a  contract  made 
with  the  association,  nor  has  he  an 
interest  therein  wliich  he  can  so  trans- 
fer that  his  assignee  can  maintain  an 
action  against  the  contractor  with  the 
association  ;  nor  can  one  member 
maintain  an  action  at  law,  in  behalf 
of  tiic  association,  against  another 
member  upon  any  agreement  made 
with  the  asssociation.  (McMahon  agt. 
Bauhr,  47  N.  Y.,  67.) 

11.  A  stipulation  in  a  mortgage,  where- 
by the  mortgagee  assumes  and  agrees 
to  pay  a  prior  mortgage  on  the  pre- 
mises, does  not  impose  upon  the 
mortgagee  a  personal  liability  for  the 
prior  mortgage  debt,  which  can  ba 
enforced  against  him  by  the  prioi 
mortgatree.  (Garnsey  agt.  Rogers,  47 
iV.  r.,  233.) 
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12.  The  same  rule  iipplies  to  a  deed 
absolute,  on  its  face,  but,  in  fact,  iu- 
tended  as  a  mortgage.     {Id.) 

13.  C.  delivered  to  plaintiff  a  negotia- 
ble promissory  note,  upon  his  under- 
taking to  collect  at  his  own  ex- 
pense, and  upon  its  collection  pay  to 
C.  $800. 

ffeld,  that  the  plaintiff  was  the  party  in 

interest,  within  sec.  HI   of  the   Code. 

and   could   maintain   an    action   upon 

the  note.    Eaton  agt.  Alger,  A7  N.  Y., 

.      345.) 

See  Bankrupt  Law.    (47  N.  Y.) 
Equity.     (Id.) 

Railroad  Corporations-    (Id.) 
Action.  (4  Lansing.) 

CEMETERY  ASSOCIATIONS. 

1.  A  mral  cemetery  association,  incorpo- 
rated under  chapter  133,  Laws  of  1847, 
is  the  legal  owner  in  fee  of  the  land, 
purchased  for  the  purposes  of  the  as- 
sociation. One  to  wlKim  a  cemetery 
lot  is  conveyed  for  burial  purposes, 
takes  under  the  statute,  simply  a  right 
to  use  it  for  those  purjwses.  No  such 
estate  is  granted,  as  makes  him  an 
owner  in  such  sense,  as  to  exclude  the 
general  proprietorship  of  the  associa- 
tion In  an  assessment,  therefore,  for 
local  improveiiients,  it  is  proper  to 
assess  the  whole  premises  to  the  asso 
elation.  (H.  B.  Cemetery  agt.  City  of 
B.,  40  N.  Y.;  503.) 

i.  The  provision  of  section  10,  of  the  act 
providing  for  the  incorporation  of  rural 
cemetery  associations  (chap.  133,  Laws 
of  1847),  which  exempts  the  lands  and 
property  of  such  associations,  from 
*'  all  public  taxes,  rates  and  assess- 
ments,d  does  not  apply  to  a  municipal 
assessment  to  defray  the  expenses  of  a 
local  improvement.     {Id.) 

See  Statute.     (47  N.  Y.) 

See  Foreclosure.  (4  Lansing.) 

CERTIFICATE. 

1.  A  certificate  of  discharge  issued  under 
the  bankrupt  act  of  18G7,  cainiot  be  im- 
peached in  a  State  court  on  the  ground 
that  it  was  impropeilv  granted.  {The 
Ocean  Nat.  BL  agt.  'Alcott,  46  N.  Y., 
12.) 

CERTIORARI. 

See  Town  Bonding.    (47  N.  Y.) 
Criminal  Law.    (60  Barb.) 
Supervisors.   (4  Lansing.) 


CHATTEL  MORTGAGE. 

1.  A  mortgage  of  porsonal  chattels  is  a  sale 
on  condition.  Under  it  the  legal  title 
to  the  property  is  vested  in  tlie  mort- 
gagee, subject  to  the  right  of  the  mortr 
agor  to  perform  the  condition.  {Porter 
agt.  Parmly.,  ante,  445). 

2.  Upon  breach  of  the  condition  of  a 
chattel  mortgage,  the  legal  title  be- 
comes absolute  in  the  moitgavree,  leav- 
ing a  mere  equity«in  the  mortgagor. 
The  mortgagee  may  thereupon  lake 
possession  of  the  property,  and  so  far 
as  the  legal  rights  of  the  parties  are 
concerned,  he  may  thenceforth  treat  it 
as  his  own.  But  if  he  pursues  such  a 
course  he  waives  his  claim  for  any  de- 
ficiency that  might  otherwise  arise. 
(Id.) 

3  It  the  mortgagee,  in  addition  to  his 
legal  rights,  desires  to  exiintrnish  the 
mortgagor's  equity,  after  forfeiture,  he 
must  make  a  fair  and  bona  fide  sale 
under  the  power  contained  in  the  mort- 
gage, or  have  recourse  to  actual  fore- 
closure of  the  equity  by  judicial  pro- 
ceedings. (Id.) 

4.  All  legal  claim  of  the  mortgagor  being 
gone  after  forfeiture,  he  cannot  sue  for 
the  property,  nor  sell  it  oi'  give  another 
valid  mortgage  or  lien  upon  it.  Nor, 
after  forleiture,  is  the  mortgagee 
bound,  at  law,  to  receive  the  amount 
of  the  mortgage  debt  and  restore  the 
property  to  the  mortgagor.  (Id.) 

5.  While  the  mortgagor  retains  posses- 
sion, before  default,  he  may  sell  and 
deliver  the  propeity,  and  the  purchaser 
takes  all  the  interest  the  mortgagor 
had  thereto,  and  holds  it  subject  to  the 
mortgage.  Such  purchaser  may  again, 
before  default,  sell  and  deliver  to 
another  witii  the  like  effect,  and  in 
such  case  the  remedy  of  the  mort- 
gagee, upon  maturity  of  the  mortgage 
debt,  is  10  follow  the  property  and  re- 
cover it  from  the  possession  of  the  last 
purchaser.  (Id.) 

6.  If  after  default,  the  mortgagor  is  al 
lowed  to  remain  in  possession,  he  mav 
transfer  such  possession  together  witn 
his  equity  of  redemption.  That  is  all 
the  interest  he  has  in  the  property,  and 
all  he  can  transfer,  even  to  a  honafde 
purchaser  for  full  value.  But  the 
mortgagee  may,  at  any  time,  take  the 
property  out  of  the  possession  of  such 

bona  jide  parchviBer.    (Id.) 

7.  Until  default  in  the  conditional  pay- 
ment, the  mortgagor  has  such  a  tios- 
Bessory  right  for  a  definite  perioa  in 
the    cuatteU   mortgaged    against   the 
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mortgagee,  coupled  with  the  right  of 
redetii{)tioii,  iis  is  liable  to  levy  and 
sale  on  execation.  In  each  case  the 
puichaser  M  the  sale  on  the  execuiion 
takes  the  property  ant)jecl  to  the  due 
mortgage,  and  acquires  with  it,  a  right 
to  redeem  it  by  payment  of  the  amount 
on  the  mortgage.  \ld.) 

8.  But  after  the  mortgagee  has  acquired 
an  absolute  title  to  the  property  by 
reason  of  the  mortgagor's  default  there 
is  not  left  such  a  possessory  liglit  or 
interest  in  the  mortgagor  as  is  liable  to 
be  sold  under  an  execution  against 
him,  and  the  rule  is  the  same  tliough 
the  mortgagor  is  allowed  to  remain  in 
possession  after  the  default.  In  such 
case  his  possession  is  merely  by  the 
sutierance  and  as  the  bailee  of  the 
mortgagee,  lid.) 

9.  The  mortgagee's  rights  as  against 
creditors  thus  defined,  may  still  be- 
come impaiied  and  perhaps  lost  by  a 
non-compliance  with  the  statutory  re- 
quirements against  fraudulent  convey- 
ances and  mortgages.  {Id.) 

10.  The  act  of  1833  requiring  ctiattel  mort- 
gages to  be  filed,  does  not  repeal  the 
statute  as  to  fraudulent  conveyances 
(2  R.  S.,  136),  but  imposes  on  the 
mortgagee,  who  is  willing  that  the 
mortgaged  property  should  reinain  in 
the  possession  of  the  mortgagor,  the 
duty  of  giving  notice  of  the  existence 
an  continuance  of  his  nioitir<ige,  by 
havintr  the  same  filed  and  refiled,  as 
provided  for  in  the  act.    (Id.) 

11.  Whether  a  refiling  of  the  morttrage, 
as  to  creditors  of  the  mortgagor  is 
wholly  unnecessary  after  default — 
Queiyl  (Id.) 

12.  But  where,  as  in  this  case,  an  actual 
change  of  po.sse.is ion  has  taken  place, 
after  default,  by  the  mortgagee  deliv- 
ering possession  of  the  property  to  a 
partner  of  the  mortgagor  (without  re- 
moval) with  the  consent  of  the  latter, 
il  cannot  be  deemed  fraudulent  against 
a  creditor  of  the  mortgagor,  (who 
knew  of  the  mortgage)  whose  demand 
did  not  become  merged  into  a  judg- 
ment until  after  such  change  of  pos- 
session, although  after  the  expiration 
of  one  year  from  the  filing  of  the  mort- 
gage and  no  refiling  had  taken  place. 
(Id.) 

I'i.  A  sale  of  the  property  on  such  .judg- 
ment and  execution  set  aside,  on  the 
ground  that  the  mortgagor  had  then 
no  interest  in  the  property  subject  to 
lew  and  sale,  the  title  of  the  property 
was  al)solutely  vested  in  the  mort- 
gagee. (Id.) 


14.  Where  a  mortgagee  of  personal  prop- 
erty, after  forfeiiure,  receives  pay- 
ment of  his  debt,  it  is  a  waiver  of  the 
forfeiture,  and  his  title  to  the  propeily 
isextinguislied.     (  West  agt.  Crary.  47 

a.  r.,  4-2'3.) 

15.  A  mortgagor  has  an  equity  of  re- 
demption, even  in  case  of  forfeiture. 
(Id.) 

16.  Where  a  chattel  mortgage  contained 
a  power  to  the  mortgagor,  in  case  of 
default  in  payment,  to  lake  possession 
ot  the  property,  and  sell  the  same,  and 
after  deducting  all  expenses,  to  apply 
the  proceeds  in  payment  of  the  debt; 
and  in  case  he  should  at  any  time  deem 
himself  unsafe,  that  he  might  take  pos- 
session of  the  property  and  sell  the 
same  at  public  or  private  sale,  before 
the  day  of  payment : 

Held,  that  on  default  in  payment  at  the 
day,  the  mortgagee  might  sell  the  prop- 
erty at  private  sale,  without  notice  lo 
the  mortgagor ;  and  that  if  the  sale 
was  tairand  bonajide,  tlie  riglit  of  the 
mortgagor  to  ledeem  was  foreclosed. 
(Ballou,  agt.  CuHiiinyham,  00  Barh., 
425.) 

17.  To  bar  the  mortgagor's  right  of  re- 
demption in  mortgaged  chattels,  there 
must  be  a  sale  of  the  moitgaged  prop- 
erty, of  which  he  has  noiice.  (Balou 
agt.  Cunningham,  4  Lansing,  74), 

18.  A  private  sale  without  notice  does 
not  bar  or  toreclose  the  equity  of  re- 
demption, notwithstanding  the  mort- 
gage authorizes  a  private  or  public 
sale  of  the  property.  (Id.) 

19.  Chamberlain  agt.  3Iarlin,  (43  Barb., 
607,)  disapproved.  (Id.) 

CHARITABLE    INSTITUTIONS. 

See  Corporations.     (46  ^V.  F.) 

Benevolent  Societies.  (oO  Barb.) 

CHECKS. 

See  Partnerhips.    (46  A'.  F.) 
Usury.    (Id.) 

CHURCH. 

<S'e<s  Contract.  (4  Lansi  ig.) 

CHURCH    OFFICERS. 

See  Religious  CoRroRAiioN.    (4  2ia»- 
iing.) 

CITIES. 
See  New  York  City.   (1  Lansing.) 
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tmg., 
Executors  and  Administrators. 


CLAIMS     AGAINST    EXECUTORS 
AND  ADMINISTRATORS. 

See  Donatio  Causa  Mortis.    (4  Lan- 
ting. ) 

iXECU 

(Id.) 
CLASIS  OP  REFORM  CHURCH. 

A'ee  Religious  Corporations.  (4  Laiir 

sing.) 

CLIENT. 

See  Attorney  and  Client.     (4  Lans- 
ing.) 

CLOUD  UPON  THE  TITLE. 

1.  A  party  connot  maintain  an  action  to 
remove  a  cloud  from  the  title  to  laud 
in  which  he  has  no  Interest,  upon  the 
Bole  ground  that  he  as  warranted  the 
title.  He  can  only  be  called  upon,  on 
his  covenant  of  warranty,  where  there 
has  been  an  eviction  under  valid  and 
paramount  title.  (Bissel  agt.  Kellogg, 
60  Barb.,  617) 

CODE  OF  PROCEEDURE. 

«  11.    See  Appeal.     (47  iV^.  T.) 
$  17.    See  Statutes.     (Id. 
0  54.  sub.  4.     Sei:  CosTS.     (Id.) 
'  111.    See  Parties.     (Id.) 

113.    See  Insurance,  Life.    (Id.) 
\^  160,  1(56.     See  Practice.     (Id.) 

•ZbA.    See  Appeal.     (Id.) 

;265.     See  Appeal.     (Id.) 
U  268,  -zTi.     See  Appeal.     (Id.) 

271.    See  Costs.    (Id.) 
Jj  291,  297,  299,  302.    See  Motions  and 

Orders.     (Id.) 
6  317.    See  Appeal.     (Id.) 
6  352.    Jurisdiction.     (Id.) 
$  399.    Evidence.    (Id.) 

COLLECTORS. 

See  Executors  and  Administrators. 

(4  Laiising.) 

COLLUSION. 

See  Evidence.  (A  Lansing. ) 
Practice.  (Id.) 

COMMISSIONERS. 

See  Statute.    (46  iV^.  T) 

Office  and  Officers.    (Id.) 

commissionek.s  of  estimate 
ani>  ai'puaisement  in  new 
york  city. 

See  Appeal.     (4  Lansing.) 
New  York  City.    (Id.) 


COMMISSIONERS  FOR    LOANING 
U..  S  DEPOSIT  FUNDS. 

See  Loan  Commissioners.  (4  Lansiitg.) 

COMMISSIONERS  OF  HIGHWAYS. 

£'ee  Bridges.  (4  Lansing.) 

Overseers  of  Highways.  (Id.) 

COMMON   CARRIER. 

I.  Plaintiffs  shipped  at  Cairo,  111.,  by  the 
Illinois  Central  Railroad,  a  quantity 
of  cotton  consigned  to  S.  W.  &  Co., 
New  York.  In  the  bill  of  ladinjr  given 
by  the  I.  C.  R.  R.  Co.,  its  agent  was 
named  as  consignee  at  Cnicago.  The 
bill  of  lading  exempted  that  company 
from  "damage  or  loss  bv  fire,'' and 
also,  from  all  responsibility  for  the 
safety  or  safe  carriage  of  the  packages 
beyond  the  lines  of  its  road,  but  stipu- 
lated that  the  through  rate  should  be 
two  dollars  per  100  pounds.  The  I.  C. 
R.  R.  Co.  contracted  for  the  transporta- 
tion from  Chicago  to  New  York  with 
the  U.  T.  Co.  The  bill  of  lading  con- 
taining  a  similar  exemption  from  loss 
or  damage  by  fire,  and  also  a  stipula- 
tion, that  in  case  of  loss  the  latter  com- 
pany should  be  liable  only  for  the 
value  of  the  property- at  the  time  of 
shipment.  The  cotton  was  received  by 
defendants  at  Philadelphia ;  transpor- 
ted to  New  York,  and  while  in  tneir 
custody  upon  their  pier,  destroyed  by 
fire : 

Reld,  1st.  That  the  contract  with  the  I. 
C.  R.  R.  Co.,  wag  not  a  through  con* 
tract;  but  under  it,  that  company  had 
power  to  contract  for  the  transporta- 
tion beyond  the  line  of  its  road,  and  to 
provide  in  such  contract,  for  a  like  ex- 
emption of  the  subsequent  carrier,  as 
thit  contained  in  its  own  contract  with 
plaintiffs.  It  had  no  power,  however, 
to  bind  the  latter  by  any  stipulation 
not  embraced  iu  that  contract. 

2d.  That  the  exemption  from  dam- 
age or  loas  by  fire,  did  not  exonerate 
defendants  from  a  loss  so  happening, 
in  case  the  fire  resulted  from  its  own 
negligence. 

3d.  That  plaintiffs,  to  maintain  their 
action,  mast  show  affirmatively  such 
negligence. 

A  ruling,  therefore,  of  the  cgurt  upon 
the  trial,  that  the  burden  of  proof  was 
on  the  defendmit,  to  show  the  fire  was 
not  caused  by  any  negligence  on  its 
part,  and  a  similar  charge  to  the  jnry 
WHS  eironeous.  (Peckaam  and  Al- 
len, JJ.,  dissenting.  (Lamb  agt  Th« 
C.  and  A.  U.  R.  d>  T.  Co.,  46  N.  T., 
271.) 
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S.  In  an  action  against  a  common  car- 
rier, for  a  failure  to  transport  and  de- 
liver goods  in  accordance  wyh  his  con- 
tract, the  measure  of  damages  is  the 
value  of  the  goods  at  the  place  of  des- 
tination, at  the  time  they  sliouhi  have 
been  delivered  pursuant  to  the  con- 
tract, and  in  the  condition  the  carrier 
undertook  to  deliver  ihem,  less  the 
price  to  be  paid  for  his  service.  {Stut-- 
gess  agU  Bissell,  46  iV.  Y.,  4ti2.) 

3.  A  common  carrier  by  water  is  not  dis- 
cliarged  from  all  responsibility  for  the 
Bafety  of  the  goods  iuirusied  to  him,  by 
a  discharge  from  the  vessel  at  a  proper 
place,  reasonable  hour,  and  np(in  due 
notice;  the  wharf  or  placeof  discharge, 
not  having  been  selected  by  the  owner 

.  or  consignee  for  storing  the  goods. 
(Redmond  airt.  L.  If.  Y.  ani P.  S.  Co. 
46  N.  Y.,  578.) 

4.  As  a  general  rule,  if  for  any  reason 
the  consignee  does  not  apnear  to  claim 
the  goods,  or  does  not  receive  them,  it 
is  tile  duty  of  the  carrier  to  provide  a 
proper  place  of  deposit ;  or,  in  case  of 
jnipoited  goods,  subject  to  duty,  to  see 
that  they  are  in  proper  custody.     (Id.) 

5.  A  consignee  is  entitled  to  reasonable 
time  to  remove  the  goods ;  and  un'.il 
Buch  reasonable  time  has  elapsed,  they 
are  at  the  risk  of  the  carrier,  who  lias 
no  right  to  put  them  in  store  for  the 
consignee.     (Id.) 

6.  In  the  absence  of  any  special  con- 
tract, the  law  implies  an  agreement 
upon  the  part  of  a  common  carrier  to 
transport  merchandise  within  a  rei- 
Bonable  time.  If  he  negligently  omits 
so  to  do,  and  the  market  value  of  the 
merchandise  falls,  the  measure  of 
damages  is  the  ditference  in  its  value 
at  the  time  and  place  it  ought  to  have 
been  delivered,  and  at  the  time  of  its 
actual  delivery.  (  Ward  agt.  Tlce  If. 
Y.  C.  B.  B.  Co.,  47  N.  Y.,  29.) 

7.  The  caarrier  of  passengers,  in  con- 
veyance and-  vehicles  propelled  by 
Bte'am,  is  bound  to  nse  every  precau- 
tion which  human  skill,  care  and  fore- 
sight can  provide,  and  to  exercise 
similar  care  and  foresight  in  adopting 
new  improvements,  to  assure  addi- 
tional protection.  (Caldwell  agt.  N. 
J.  S.  Co.,  47  N.  Y,  282.) 

8.  The  fact  that  skilful  manufacturers 
of  the  machinery  ysed  in  such' con- 
veyances do  not  use  means  of  safety 
■which  science  has  made  known  and 
demonstrated  to  be  useful  and  effec- 
tive, although  proper  to  be  considered, 
is  not  conclusive  upon  the  question  of 
negligence.     (Id.) 


9.  In  an  action  against  such  carrier, 
the  burden  of  ebtablishiiig  negligence 
is  upon  the  plaintiti  ;  but  where  his 
evidence  raises  a  presumption  of 
negligence,  by  showing  the  happen- 
ing of  an  accident,  which  usually,  and 
according  to  the  ordinary  course  of 
things,  would  not  happei'i,  if  nroper 
care  was  exercised,  the  huiden  is  cast 
upon  the  defendant  lo  relieve  himself 
from  that  presumption.     (Id.) 

10.  The  fact  that  a  cari'ier  by  steamboat 
has  fully  complied  with  the  act  of 
congress,  as  to  the  safeguards  to  be 
used  for  the  protect  ion  of  passengers, 
does  not  clear  him  fioui  liability,  or 
remove  a  presumption  of  negligence 
established  by  the  evidence.  His 
liability  is  not  in  any  manner  re- 
stricted or  limited  by  that  act,  but  a 
fairtire  to  coii*]ilv  vvith  its  provisions 
would,  of  il.-^elf,  subject  him  to  a 
charge  of  negligence.     (Id.) 

]  1.  Defendant  contracted  to  transport 
a  quantity  of  cattle  for  plaintiff  from 
Goderich  to  Butlah;,  under  the  follow- 
ing stipulations: — "1st.  The  owners 
undertake  all  risks  of  loss,  injury, 
damage  and  other  contingencies,  in 
loading,  unloading,  conveyance  and 
otherwise.  2d.  The  company  do  not 
undertake  to  forward  the  animals  by 
any  particular  train,  or  at  any  speci- 
fied hour;  neither  are  they  responsible 
for  the  delivery  of  the  animals  within 
any  certain  time  or  for  any  jiarticular 
market."  Tiie  cattle  were  transported 
to  Brantfoid,  and  there  the  cars  con- 
taining them  weie  detacbed  and  placed 
upon  a  side  track,  where  they  could 
neither  be  unloaded,  nor  fed  and 
watered,  and  were  left  for  two  or 
three  days.  In  consequence  some  of 
the  cattle  died  and  others  were  in- 
jured. 

Held,  that  this  was  not  an  act  of  negli- 
gence in  the  execution  of  the  contract, 
but  an  entire  and  inteniional  abandon- 
ment of  all  effort  to  perform  the  con- 
tract for  the  time,  thus  constituting  a 
breach  of  the  contract,  and  that  de- 
fendant was  liable.  (Keeny  agt.  Tht 
G.  T.  B.  B.  Co.,  47  N.  Y.,  525.) 

See  Consignor  and  Consignee.     (47 

iV.  Y.) 
Negligence.    (Id,) 

12.  Where  a  carrier  receives  goods  for 
transportation,  addressed  to  a  point  on 
the  line  of  a  connecting  carrier,  and 
receives  a  price  for  the  entire  distance; 
it  undertakes  that  the  goods  shall  be 
carried  through  for  the  price  paid  ;  and 
this  is  so  whether  it  is  bound,  merely 
for  transportation  by  the  connecting 
road  without  increasing  charge,  or  foi 
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the  risks  of  a  common  carrier  to  the 
phice  of  desiinaiioii.  [Condict  agt. 
Graiid  Trunk  Railway,  4  Ziansing, 
106.) 

See  Contract.    (A  Lansing.) 
Railroad  Company.    (Id.) 

COMMON  LAW  REMEDY. 
See  Federal  Courts.   (4  Lansing.) 

COMMON  SCHOOLS. 

1.  The  expense  of  actions  commenced  or 
defended  by  the  trustees  of  a  school 
district  without  a  previous  resolution 
of  the  district,  and  for  which  expenses, 
Dotwiihsiandiug  liie  want  of  a  previous 
resolution,  an  assessment  may  be  made 
upon  the  district  liy  a  vote  of  the  in- 
habitants at  a  distiict  meeting,  or  on 
appeal  from  tiieir  refn.-al,  to  tne  county 
judge,  under  sections  9  and  10  of  title 
13  of  the  act  of  1861,  -'to  revise  and 
consolidate  the  general  acts  lelating  to 
public  i'.istruction,''  do  not  embrace 
penalties  whicn  are  expressly  excluded 
from  the  operation  of  section  8.  (The 
People  ex  rel.  Gilpatrich  agt.  Hatch, 
60  Barb.,  228.) 

2.  It  is  only  cases  arising  under  section 
8,  which  the  county  judge  may  review 
ou  appeal  taken  and  heard  as  provided 
iu  section  9  and  10.   {Id.) 

COMPLAINT. 

1.  A  creditor  at  large,  with  a  judgment 
which  is  a  general  lien  upon  all  his 
debtor's  real  estate,  cannot  maintain 
an  action  in  equity  to  set  aside  the 
fraudulent  conveyances  of  his  judg- 
ment debtor,  which  obstructs  the  col- 
lection of  his  judgment  out  of  such  real 
estate,  witl^out  the  issuing  of  an  execu- 
tion and  ascertaining  that  it  cannot  be 
collected  of  the  personal  property  of 
his  debtor,  ( The  authorities  upon  this 
question  examined  and  considered). 
(Payne  agt.  S/teldon,  ante,  1.) 

X  Where  an  execution  has  been  duly 
issued  bv  a  judgment  creditor  to  the 
sheriff  of  county,  and  by  him  returned 
unsatisfied,  a  complaint  by  the  judg- 
ment creditor,  in  eijuity.  to  reach  the 
property  of  tlie  judgment  del)tor  is 
defective  if  it  does  not  iiliege  that  I  hi; 
execution  wiis  issiu-d  to  the  sheriff  of 
ihe  county  wtuie  the  jut/f/me/it  debtor 
resiled  M  the  time  of  it«  i».-*ue  and  of 
1iie  recovery  of  liie  judgment.  (Payne 
silkt.  Sluldon,  ante,  1). 

2.  A  motion  to   make  more  detiuite  and 


certain,  under  section  160  of  the  Code, 
should  point  but  wherein  the  alleged 
defect  consists.  {Bathbun  agt.  Mark- 
ham,  ante,  271;. 

3.  Where  a  summons  and  complaint  were 
issued  against  the  city  of  Lockport  to 
recover  a  liquidated  specified  sum,  for 
services  as  police  constable,  an  allega- 
tion in  the  complaint  that  the  defend- 
ant neglected  and  failed  to  keep  the 
means  in  the  hands  of  its  treasurer  to 
pay  said  account,  and  that  there  was 
no  funds  in  his  hands  out  of  which  he 
could  properly  pay  said  order,  did  not 
make  the  cause  of  action  in  the  com- 
laint  a  tort  for  negligence.  (Prudden 
agt.  City  of  Lockport,  ante,  286). 

4.  Consequently,  there  was  no  variance 
between  the  summons  and  complaint; 
both  were  for  a  money  demand  on  con- 
tract. (Id.) 

See  Pleadings.     (46  JV.  T.) 

5.  The  addition  of  the  words  "  the  com- 
missioners of  tiie  board  of  excise  of 

county"  to  the  names  of  the  plaintiffs 
in  the  title  of  a  cause,  without  any- 
thing else,  is  in  law  a  meredescriptioa 
of  the  persons,  and  indicates  that  the 
action  is  the  private  action  of  the 
plaintiffs.  ( Bonesteel  Agt.  Oarlinlwuse, 
60  Barb.,  338.) 

6.  In  a  bill  to.  redeem,  an  offer  to  pay 
whatever  may  be  found  due  upon  the 
mortgage,  or  a  tender  of  the  amount 
which  the  plaintiff  concedes  to  be  due, 
are  indispensable.  Without  One  or  the 
other  of  these,  the  complaint  does  not 
Bet  forth  a  cause  of  action.  (Silsbee  agU 
Smith,  60  Barb.,  372.) 

See  Physicians   and   Surgeons.    C6C 
Barb.) 

Foreclosure.    (4  Lansing.) 
Pleadings.  (Id.) 
Practice.    (Id. ) 

COMPTROLLER'S  DEED. 

See  Tax  Sales.    (47  N.  Y.) 

COMPROMISE. 

See  SuPERViseRS.    (4  Lansing.) 

CONCLUSION  OF  LAW. 
See  Practice.    (4  Lansing.) 
CONDITIONS. 

See  AssKssMKNT  and  Taxation.      (47 

N.  Y.) 

ColtPOKATIONS.       (Id.) 

Foreclosure.    (4  Lansing.) 
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CONDITIONAL  DEVISE. 
See   BuuNDAOE    airt.    Domestic    and 

FoKKIGN    MlSSIONAKV     SOCIETY. 

(t)0  Barb.) 

OONDUCTOR. 
See  Railroad  Company.  (\  Lansing. 

CONFLICT  OP  LAWS. 

See  WiLiis.     (46  N.  Y.) 
Wills.     (47  N.  Y.) 

CONGRESS. 

See  Stamps.     (47  N.  Y.) 
Tkial.     (Id.) 

CONSIDERATION. 

See  General  Issue.    ('GO  Barh.) 
Action.    (\  Lansing.) 

CONSIGNOR  AND  CONSIGNEE. 

See  Common  Carrier.     (46  If.  Y.) 

I.  Plaiutifl",  a  merchant  in  New  York, 
received  from  N.  &,  T.,  of  Rochester, 
an  order  in  writing  for  certain  goods 
to  be  sent  them  "  via  canal."  The 
goods  were  delivered  to  defendants, 
common  carriers  upon  the  canal,  con- 
feigned  to  N.  &  T.,  pursuant  to  the 
order.    The  goods  were  lost  eyi  rovie. 

Meld,  that  upon  the  delivery  to  the 
carrier,  the  title  passed  absolutely  to 
the  consignees,  subject  only  to  the 
right  ot  stoppage  in  transitn,  and 
that  plaintiff,  the  consignor,  could 
not  maintain  an  action  for  their 
loss.  (Krulder  agU  Ellison,  47  N. 
Y.,  36.) 

2-  In  the  absence  of  a  stipulation  or 
condition  in  a  contract  of  transporta- 
tion, bv  which  the  inteimediate  con- 
signee 18  to  pay  the  freight,  such  con- 
signee is  not  liable  for  the  freight  of 
goods  sent  and  received  by  him  in  the 
course  of  transit  to  forward  the  same 
U)  the  ultimate  consignee,  when  the 
agency  is  known  to  the  carrier  at  the 
time  of  the  delivery  of  the  goods,  and 
he  delivers  the  same  without  making 
any  claim  for  back  freight,  or  giving 
notice  that  any  claim  or  lien  existed 
on  his  part.  (Dart  agt.  Ensign,  47 
N.  Y.,  619.) 

3.  No  promise  by  an  intermediate  con- 
signee, who  is  not  the  owner  of  the 
goods,  to  pay  the  freiglit  thereon,  will 
be  implied  from  a  bill  of  ladiug  con- 


[  signing  the  goods  to  the  care  of  such 
intermediate  consignee  for  the  owner 
at  the  place  of  ultimate  destination. 
(Id.) 

4.  Where  property  is  delivered  to  a 
carrier  upon  consignment  to  a  factor 
lor  sale,  tlie  consignee  onlv  accjuiies 
title  thereto  in  case  the  sliipment  is 
accompanied  by  an  unconditioned 
consigmeiit  in  pursuance  of  an  agree- 
ment to  ship,  thus  showing  that  the 
delivery  to  the  carrier  was  with  intent 
to  give  the  cotsignee  a  rigiit  of  pro- 
perty, free  fi-om  any  condition  what- 
ever. An  agreement  to  ship,  although 
founded  upon  a  good  consideration, 
gives  no  title.  An  owner  of  property, 
therefore,  who  has  made  a  prior 
agreement  to  consign  the  same,  may, 
notwithstanding,  impose  any  con- 
ditions upon  the  consignment  he 
chooses,  and  the  consignee  can  only 
acquire  title  thereto  by  performing 
the  conditions.  (Cayuga  Co.  Nat. 
Bank  agt.  Daniels,  47  iV'.  Y.,  621.) 

5.  Where  an  express  company  has  car- 
ried a  box  marked  '•  C.  O.  D.,"  and 
the  Bum  charged  thereon  has  been  paid 
by  the  consignee,  and  the  package,  on 
being  opened,  proves  to  be  worthless, 
and  a  "  swindle,"  on  the  part  of  the 
consignors  ;  and  the  agent  of  the  ex- 
press company,  on  the  discovery  of  the 
fraud,  returns  the  money  to  the  con- 
signee, he  cannot  recover  it  back,  even 
upon  the  promise  of  the  consignee  to 
"  make  it  right."  •{Herrick  agt.  Oal- 
laugher,  60  Barh.,  566.) 

See  Common  Carrier.    (4  Lansing.) 


CONSISTORY      OP      REFORMED 
CHURCH. 

S^  Relioious  Corporations.  (4  Lai^ 
ting.) 

CONSTABLE. 

See  Evidence.  (4  Lanting.) 
Execution.  (Id.) 


CONSTITUTION. 


I.  The  record  of  a  decree  obtained  in 
another  State,  is  not  conclusive  as  to 
jurisdiction,  but  the  facts  therein  stated 
giving  the  court  jurisdiction  may  be 
disputed.  This  rule  is  not  in  conflict 
with  sec.  1,  aiticle  4,  of  Constitution 
of  the  United  States.  (Hoffman  agt, 
Hoffman,  46  lY.    J-.,  30.) 

See  Appeal.    (46  iV:  Y.l 
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s' Since  the  :  doption  of  the  Constitn- 
tion  of  18ti).  the  or^'anization  of  courts 
ot  Oyer  and  Terminer  is  within  the 
control  of  the  legislature,  with  ihe 
single  exception  that  a  justice  of  the 
Supreme  Court  must  be  a  member  of 
the  court,  and  must  preside.  The 
legislature  may  associate  other  judicial 
officers  with  the  presiding  justice,  or 
provide  for  commissioners  to  act  with 
him,  or  allow  liim  to  pieside  without 
associates,  making  him  the  sole  judge 
of  the  court.  The  word  "  preside," 
as  used  in  section  6  of  article  6  of 
the  Constitution  of  1846,  and  in  sec- 
tion 7  of  the  same  article,  as  amended 
in  1869,  does  not  necessarily  imply 
that  he  must  have  associates.  {P.  W. 
Smith  agt.  The  People,  47  N.  Y.,  330.) 

3-  The  established  canons  of  construc- 
tion applicable  to  statutes,  to  wit,  that 
the  intent  of  the  lawmaker  is  to  be 
sought  for,  and,  when  discovered,  is 
to  prevail  over  the  literal  meaning  of 
the  words  of  any  part  of  tlie  law;; 
and  that  this  intent  is  to  be  dis- 
covered, not  alone  by  considering  the 
words  of  any  part,  but  by  ascertaining 
the  general  purposes  of  the  whole, 
and  by  considering  the  evil  which 
exit^ted  calling  for  the  new  enact- 
ment; and  the  remedy  which  was 
sought  to  be  applied  ;  apply  as  well 
to  the  construction  of  a  Constitution 
as  to  that  of  a  statute  law.  A  consti- 
tution is  also  to  be  held  as  prepared 
an<i  adopted  in  reference  to  existing 
8  atntory  laws,  upon  the  provisions 
of  which,  in  detail,  it  must  depend 
to  be  set  in  practical  operation. 
(People  ex  rel.  Jackson  agt.  Potter, 
•17  iV.  r.,375.) 

4.  By  the  judiciary  article  of  the  Con- 
stitution (article  6),  adopted  in  1879, 
it  was  intended  that  the  general  mode 
of  filling  the  higher  grade  of  judicial 
offices  (unless  and  until  it  should  be 
otherwise  deterniined  by  the  people, 
as  therein  provided)  should  be  by 
election,  at  a  general  election,  and  not 
by  appointment.  It  was  also  intended 
to  create  and  secure  longer  terms, 
and  to  avoid  fractions  of  terms,  and 
one  full  term  was  designed  to  follow 
after  another,  and  that  these  terms 
should  end  with  one,  and  begin  with 
anoihei  and  the  next  political  year. 
The  vacancies  provided  for  do  not 
include  one  resulting  from  tiie  expira- 
tion of  a  full  term.  Sucli  a  vacancy 
is  to  be  tilled  by  the  choice  of  the 
electors  at  the  general  election  next 

fireceding  the  expiration  of  the  term. 
Id.) 

5.  Where,  therefore,  a  justice  of  the 
Supreme  Court,  iu  office  at  the  time 


of  the  adoption  of  said  article  6,  whose 
term  of  office  expired  December  31, 
1871,  resigned  the  day  prior  to  the 
general  election  in  Noveniber,  1871, 
at  which  gei^r^l  election  a  successor 
to  the  office  was  elected — 

Meld,  that  the  vacancy  occasioned  by 
the  resignation  only  existed  from  the 
time  of  the  resignation  to  the  end  of 
the  term  in  which  it  occurred,  to  wit, 
to  and  including  December  31,  1871  ; 
that  under  section  9  of  said  article, 
the  governor  had  the  authority  to  fill 
such  vacancy,  but  that  the  appoint- 
ment could  be  for  that  space  of  time, 
and  no  longer;  and  that,  at  the  ex- 
piration of  that  time,  and  on  the 
beginning  of  the  new  full  term,  the 
justice  eleet  became  the  constitutional 
and  legal  justice  of  the  Supreme  Court 
for  that  new  full  term.     (Id.) 

CONSTITUTIONAL  LAW. 

1.  The  act  of  congress  of  1866,  and 
amended  in  1867,  concerning  the  re- 
moval of  causes  from  state  courts,  "at 
any  time  before  the  final  hearing  or 
trial  of  the  suit,''  &c.,  is  unconstitu 
tioval,  and  invalid  as  divesting  the 
state  coults  of  acquired  jurisdiction  in 
such  cases,  which  by  the  judiciary  act 
of  congress  of  1789,  is  made  concurrent 
with  the  U.  S.  courts.  (Stepltens  agt. 
Howe,  ante,  134). 

2.  Aud  there  is  no  power  conferred  by 
the  constitution  of  the  U  S.,  upon  the 
federal  government,  to  divest  a  state 
court  of  its  jurisdiction  acquired  iu  such 
cases.  (Id.) 

3.  Where  the  constitution  of  the  state 
directs  that  certain  officers  shall  be 
elected  by  the  people,  and  aiHliorize 
the  legislature  to  fix  the  term  of  office, 
and  the  time  and  manner  of  election  ; 
after  the  length  of  term  has  been  pre- 
scribed by  legislative  enactment,  and 
the  office  filled,  an  iict  extending  the 
term  of  the  incumbent  is  unconstitu- 
tional : 

ReUJ,  therefore,  that  sec.  1,  of  chap.  217, 
Laws  of  18G<j,  extending  the  term  of 
•the  incumbents,  of  the  office  of  justice 
and  clerk  of  the  district  court  of  the 
eighth  judicial  district,  in  the  city  of 
New  York,  is  in  conflict  with  sec.  18  of 
art.  6,  of  the  constitution  of  1846,  and 
is  void.  ( The  People  ex  rel.  agt.  Bull, 
46  N.  Y.,  57.) 

4.  The  constitution  of  the  state  confers 
upon  the  legislature  all  legislative 
power  ;  and  if  an  act  is  within  the  le- 
gitimate exercise  of  that  power,  it  is 
valid,  unless  some  restriction  or  limita- 
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tion  ciiii  lie  found  in  thiit  iustrument 
itself.  { 'rif  People  ex  rel.  agt.  FLagg  et 
aL,  46  3'.  r.,  401.) 

5.  The  niiikiiiiraiifi  iiuprqifements  of  pub- 
lic hiiiliwiiys,  iuid  the  iniposiiion  of 
taxe.s.  are  ainouu:  the  ordiiuuy  suhjects 
of  legislation.  The  Leirislatnie,  there- 
fofe,  hus  power  to  liiivct  the  const inc- 
tion  of  a  highway  in  any  town,  to  com- 
pel llie  creation  of  a  town  debt  by  the 
issne  of  its  bonds,  and  to  impose  a  tax 
upon  the  property  of  tiie  town  to  pay 
the  bonds,  without  the  consent  of  the 
citizens  or  town  authorities,     (Id.) 

6.  The  provisions  of  cliap.  459,  Laws  of 
1862,  as  aniendeu  by  chap  814,  Laws 
of  1867,  authorizing  the  seizure  of  ani- 
mals trespassingiipon  private  premises, 
are  constitatioiial.  The  act  does  not 
impose  a  penalty  for  the  trespass,  but 
eimply  prescribes  and  fixes  the  remedy 
therefor ;  and  remedies  are  clearly 
within  the  peculiar  province  of  legisla- 
tion. Tiie  temporary  seizure  and  de 
leution  of  property  as  autiiorized  by 
the  stature,  awaiting  judicial  action,  is 
not  violative  of  the  provisions  of  art.  1, 
sec.  9,  of  the  Constitution,  directing 
that  no  person   shall   he   deprived   of 

rropertv  witiiont  due  process  of  law. 
Cook  agt.  Gregg,  46  iV.   r.,  439.) 

See  New  YoiiK  City.    (46  N.  T. ) 

9.  The  lien  of  a  judgment  upon  real 
estate  is  purely  statutory,  and  it  is 
within  the  power  of  the  legislature 
to  abolish  this  lien  at  any  time  be- 
fore rights  have  become  vested,  or 
estates  acquired  under  it,  and  to  con- 
fine the  remedies  of  the  creditor  to 
the  property  held  by  the  judgment 
debtor  at  the  time  of  the  issuing  of 
execution.  A  provision,  therefore, 
causing  the  lien  of  a  judLfment  which 
has  not  ripened  into  a  title,  to  be 
superseded  by  the  taking  of  the  land 
under  proceedings  in  the  exercise  of 
the  rigiit  of  eminent  domain,  on  pay- 
ment of  compensation  to  the  owner  of 
the  land  is  valid.  (  Watson  agt.  The 
N.  Yf  a  Jti.  B.  Co.,  47  N.  Y.,  157.) 

10.  The  provisions  of  the  act  of  1822 
(Laws  of  1822,  chap.  257,  $  4),  which 
enacted  tliat  no  property  of  the 
Society  of  the  New  York  Hospital 
should'  be  suhject  to  be  taxed  bv 
virtue  of  any  law  of  this  State,  ditl 
not  constitute  a  contract,  but  was  a 
spontaneous  concession,  and,  there 
fore,  si'.hject  to  nioditication  or  repeal. 
People  ex  rel.  agt.  Com.  of  Taxet,  etc., 
AT  k.  Y,  501.) 

11.  The  subject  expressed  in  the  title 
of  the  act  entitled  "An  act  to  make 
provision  fo*-   tiic  government  of  the 


county  of  New  York,"  (chap.  875, 
Laws  of  186ii),  embraces  the  raising 
and  appropriating  of  money,  the  im- 
position of  taxes  to  defray  the 
expenses  of  the  government  of  the 
county,  and  also  a  consiaeiation  of 
the  property  to  be  taxed.  Tlie  pro- 
vision, therefore,  of  section  two  of 
that  act,  which  provides  that  the  real 
estate  of  the  New  York  Hospital, 
except  buildings  which  are  actually 
used  for  hospital  purposes,  shall  be 
liable  to  taxation  the  same  as  other 
property,  is  not  in  contravention  of 
section  16,  article  3  of  the  Constitu- 
tion, and  is  ett'eetiial  to  modity  and 
restrict  the  exemption  contained  in  the 
act  of  1822.     (Id.) 

12.  The  power  of  apportionment  is  in- 
cluded in  the  power  to  imjiose  taxes, 
and  is  vested  in  tiie  legisjaliire  ;  and, 
in  the  absence  of  any  const ilutioiial 
restraint,  the  exercise  by  it  of  this 
power  cannot  be  reviewed  by  the 
courts.  (Gordon  agt.  Comes,  47  N. 
Y..  608.) 

13.  Where  a  tax  is  imposed  upon  a 
particular  locality  to  aid  in  a  public 
purpose,  which  the  legislature  may 
reasonably  regard  as  a  lienelit  to  that 
locality,  as  well  as  to  the  State  at 
large,  inequality  in  the  apportion- 
ment of  the  expenses  of  the  under- 
taking, with  reference  to  the  hetieJits 
resulting  to  the  State  and  the  locality, 
cannot  be  alleged  for  the  pur[iose 
of  impugning  the  validity  of  the  act. 
(Id.) 

14.  The  seventh  section  of  the  act  in 
regard  to  normal  schools  (chap.  466, 
Laws  of  1866),  which  appi-ojiriares  a 
portion  of  t!ie  common  sclioul  fund 
for  the  support  of  normal  schools,  is 
repugnant  to  section  1  of  article  9  of 
the  Constitution,  and  is  void;  but 
inasmuch  as  the  legislature  has  the 
power  to  carry  into  ettect  the  general 
design  of  the  act.  and  to  make  appro- 
priations for  the  support  of  those 
schools,  an  error  in  designating  .  the 
fund  out  of  which  sucli  support  shall 
be  drawn  will  not  be  held  to  defeat 
the  whole  act.  By  establishing  these 
schools  and  inducing  contributions 
from  otbecs,  the  legislature  assumed 
the  duty  of  supporting  them  ;  the  par- 
ticular provision  which  it  has  at- 
tempted to  make  for  that  purpose 
being  objectionable,  it  must  he  as- 
sumed that  the  legislature  will  regard 
It  as  their  duty  to  provide  a  substitute. 
(Id.) 

15.  The  act  entitled  "  An  Act  in  Relation 
to  the  Establishment  of  a  Normal 
Training    School    in    the  Village    of 
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Brockport,"  (chap.  96,  Laws  of  1867), 
is  not  iu  conflict  with  seciiou  16  of 
article  3  of  the  Constitution;  it  em- 
braces but  one  subject,  whicli  is  fairly 
expresssed  in  its  title      (Id.) 

See  Stamps.    (47  JY.  Y.) 

14.  The  constitution  of  this  state  having 
provided  that  when  private  property 
shall  be  taken  for  any  public  use,  the 
compensation  therefor,  when  not  made 
by  the  state,  shall  be  ascertained  by  a 
jury,  or  by  not  less  than  three  com- 
missioners appointed  by  a  court  of 
record,  {Const,  art.  I,  §  7,)  the  pro- 
vision in  tiie  charter  of  the  Rochester 
Water  Works  Compaiiy,  {Laws  of 
1852,  ch.  356,  $§  8-11.)  which  author- 
izes the  sjipretiie  court  to  increase  or 
reduce  the  amount  of  damages  re- 
ported by  commissioners,  for  the 
taking  of  land  for  the  use  of  said  com- 
pany, is  unconstitutional  and  void. 
(Tke  Bocliester  Water  Works  Company 
agt.  Wood,  60  Barb.,  137.) 

15.  The  act  of  the  legisliture,  of  May  9, 
1867.  {chap.  814,)  amending  the  act  of 
April  ii3.  1862,  "  to  prevent  animals 
from  runnnig  at  large  in  the  public 
highways,"  provides  for  a  judicial  pro- 
ceeding in  which  the  justice  has  juris- 
diction of  the  parties'ana  of  the  sub- 
ject matter,  and  tiieretore,  so  far  as  it 
authorizes  the  seizure  of  animals  tres- 

fiassing  on  a  private  inclosure,  is  not 
iable  to  the  objection  that  it  is  penal 
iu  its  character,  and  deprives  the 
owner  of  his  property  without  doe 
process  of  law  ;  but  is  valid  and  con- 
stitutional. (Squares  Agt.  Campbell,  60 
Barb.,  391.) 

16.  The  act  is  not  unconstitntional  be- 
cause it  interferes  with  the  right  of 
trial  by  jury.  Due  process  of  law 
does  not  necessarily  import  a  trial  by 
jury.   (Id.) 

See  Judgment.     (60  Barb.) 

17.  The  constitution  provides  (art.  7, 
$  '.i),  requiring  contracts  for  work  and 
mateiials  on  any  canal  to  be  made 
with  the  lowest  bidder,  will  not  per- 
mit the  canal  board,  after  a  contract 
has  been  awarded,  to  increase  the 
price  of  work  and  materials  to  be  sub- 
sequently done  or  provided  under  such 
contract,  even  if  authorized  so  to  do  by 
an  act  of  tlie  legislature.  {People  agt. 
Canal  Board,  4  Lanting,  272.) 

See  Highways  and  Steeets.   (\  Lan- 
ting.) 

CONSTRUCTIVE  NOTICE. 
.  1.  A  recital  in  a  deed,  forming  a  link  in 


the  chain  of  title  of  any  facts,  which 
should  put  a  subsequent  grantee  or 
mortgagee  upon  inquiry,  and  cause 
him  to  examine  other  matters,  by 
which  a  defect  in  the  title  would  be 
disclosed,  is  constructive  notice  of  such 
defect.  But  the  basis  of  this  rule  is 
negligence,  and  it  is  only  applicable  to 
cases  where  the  pnrciiaser  or  incum- 
brancer is  chargeable  with  gross  neg- 
ligence in  not  making  the  examination. 
Acer  agt.  Westcott,  46  iV.   Y.,  384.) 

2.  The  record  of  an  assignment  of  a 
mortgage  is  constructive  notice  as 
against  a  grantee  of  a  mortgagor, 
that  the  mortgagee  can  no  longer 
deal  with  the  mortgaged  interests ; 
and  a  subsequent  discharge  or  release 
of  the  lien  of  the  mortgage  executed 
by  him  is  invalid.  IBelden  agu 
Meeler,   47  N.   Y.,  307.) 

CONSTRUCTION      OF     CERTAIN 
STATUTES. 

See  Aliens.    (4  Lansing.) 
Arrest.  (Id.) 
Bail.  (Id. 

Bastardy  Proceedings.   {Id.) 
Constitdtional  Law.  (Id.) 
Ejectment.    (Id.) 
Execution.  (Id  ) 
Federal  Courts.  {Id). 
Foreclosure.   {Id.) 
Highways  and  Streets.  (Id.) 

Hi;SBAND  AND   WiFE.    {Id.) 

Judgments.  (Id.) 
Juror.  (Id.) 

Justice  of  the  Peace.    {Id.) 
Landlord  and  Tenant.   (Id.) 
Loan  Cosimissioners.    (Id.) 
Ne  Exeat.    (Id.) 
New  York  City.    (Id.) 
Partnership.    Id. 
Penalty.    Id. 
Railroad  Co.mpany.  (Id.) 
R.ULROAD  Municipal  Bonds.  (Id.) 
Submission  of  Controversy.  ^Id.) 

CONTEMPT. 

1.  Where  a  regular  judgment  is  entered 
giving  the  plaintiff  possession  of  real 

,  property,  aud  execution  is  issued 
putting  him  in  actual  possession,  on 
setting  aside  the  judgment  and  execu- 
tion, the  proper  remedy  of  the  defend- 
ant to  compel  restoration  of  the  pro- 
perty, 18  to  apply,  under  the  Code,  to 
the  speciat  term  of  the  court  for  an 
order  to  show  cause  why  possession 
should  not  be  restored  to  him  and  an 
order  granted  on  the  hearing  of  the 
order  to  show  cansrf,  is  sufficient  au- 
thority to  restore  possession  to  the 
delendaiit.    If  disobedience  to  snch  an 
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order  \a  made  it  may  be  punished  as 
for  a  contempt.  (Dawley  agU  Brown, 
ante,  il). 

2.  An  order  adjudging  defendant  in  con- 
tempt and  preecribing  a  punishment, 
is  an  order  made  in  a  special  proceed- 
ing, and  attects  a  substantial  right, 
and,  if  final,  is  appealable  to  this 
court.  ( Brill llev  agt.  Bnnkley,  47 
N.  Y.,  40.) 

3.  If,  however,  the  order  is  conditioiml 
and  the  punishment  is  not  inflicted 
absolutely,  but  it  is  in  the  power  of 
the  defendant  to  avert  it,  it  is  not  a 
final  order,  and  is  not  appealable. 
(Id.) 

4.  The  Supreme  Court  m  not  limited 
to  punishment  by  tine  and  imprison- 
ment, in  enforcing  obedience  to  its 
orders;  but  it  has  control  over  its 
own  proceedings,  and  can  refute  the 
benefit  of  tiiein  to  the  party  in  con- 
tempt when  asked  as  a  favor,  and  can 
prevent  him  from  taking  any  aggres- 
sive proceedings  against  iiis  adver- 
sary ;  but  it  has  no  power  to  stay 
him  in  liis  proceedings  by  motion  or 
appeal,  where  tiie  object  is  to  rid 
himself  of  the  alleged  contempt,  or  to 
show  that  the  order  which  he  did  not 
obey  was  erroneous.     [Id). 

See  Motions  and  Orders.     (47  iV.  F.) 
See  Execution.  (4  Lansing.) 

CONTINGENT  REMAINDER. 

See  Wills.     (46  iV.  Y.) 

CONTINUANCE. 

1.  Upon  the  death  of  a  sole  defendant  in 
an  action,  in  which  such  defendant  has 
interposed  a  counterclaim,  and  issue 
has  been  joined  thereon,  the  represen- 
tatives of  such  deceased  defendant 
have  a  right  to  continue  the  action,  if 
the  cause  of  action  is  one  which  bv  law 
survives  to  them.  ( Zdvei-more  agl.  Baiiv- 
hridge,  ante,  i272.) 

2.  The  action  in  such  a  case  is  not  abated 
(Code,  $  121),  and  the  court  will,  upon 
motion,  allow  it  to  be  continued  by  the 
executors.  (Id.) 

3.  Where  a  defendant  interposes  a  coun- 
terclaim in  an  action,  and  asks  for  affir- 
mative relief,  and  issue  is  joined  upon 
his  claim,  he  becomes  an  actor  in  the 
case,  and  may  proceed  in  it  as  if  he 
were  in  fact  a  \)\n.\nu^ ( Affirming  S.C., 
at  Special  Term,   42  How.,  53).  (Id.) 

CONTINUING  SUIT. 
8«t  Pkactice.    (60  Bath.) 


CONTRACT. 

1.  Where  the  owner  of  freight;  which 
is  to  be  carried  by  several  railroad 
con)panies  before  it  readies  its  final 
destination,  enters  into  a  special  con- 
tract with  the  railroad  company  from 
where  it  starts,  to  carry  the  freiiiht,  for 
a  specified  price  to  a  certain  station, 
which  is  the  teiniination  of  the  route 
of  said  railroad,  and  there  to  be  deliv- 
vered  to  another  railroad  as  a  connect- 
ing line,  the  owner,  in  consideration  of 
the  reduced  price  on  the  freight,  agree- 
ing to  assume  the  risk  of  fire  and  other 
contingencies,  which  risk,  and  the 
other  stipulations,  are  made  applica- 
ble, by  the  general  printed  form  of 
the  contract,  to  all  the  other  com- 
panies, is  not  a  throvyli  contract,  wliich 
enables  the  companies  alter  the  first, 
to  avail  them  selves  of  the  owner's 
special  agreement  with  the  first. 
(Uahcoch  agt.  The  Lalce  S/tore  db  Mick. 
Southern  B.B.  Co.,  ante,  317). 

2.  The  latter  companies  take  the  freight 
under  the  liabiliy  of  common  carriers, 
and  if  the  freight  is  destroyed  by  fire 
while  m  the  possession  of  one  of  them 
it  is  liable  as  a  common  carrier.     (Id). 

3.  It  must  however  appear  to  be  clear 
by  the  special  contract  of  the  owner 
with  the  first  railroad,  th.it  it  was  in- 
tended to  cover  only  tlie  route  of  that 
road.  And  in  construing  such  a  con- 
tract, the  pi'inted  form  must  give  way 
to  the  written  word  where  it  is  incon- 
sistent with  the  latter.  (Id). 

4.  Where  a  contract,  including  a  settle- 
ment of  all  accounts,  is  reduced  to 
writing  and  signed  by  the  parties,  it 
merges  all  previous  coiitiacis,  under- 
standings, or  expectations  upon  the 
subject.  (Lee  agt.  Decker,  ante,  479). 

5.  And  where  the  testimony  of  one  of 
the  parlies  to  such  contract  is  in  ac- 
cordance with  tlie  writing,  it  will  pre- 
vail over  the  contradicting  testimony 
of  the  other  party.  (Id.) 

6.  One  party  to  a  contract  is  not  estop- 
ped from  eiiforchig  it,  by  ihe  execution 
of  an  instrument  pnrpoting  to  cancel 
the  contract  for  a  consideration,  where 
none  in  fact  is  received  by  him,  and 
the  act  is  induced  by  the  lalse  repre- 
sentations of  the  agent  of  the  other 
party,  although  the  latter  has  acted 
upon  the  faithof  the  declarations  con- 
tained in  said  instrument,  in  settling 
the  accounts  of  the  agent.  (Ilolden  agt. 
Putnam  Fire  Ins.  Co.,  46  iV^.  Y.,l.) 

7.  Plaintiff  sold  and  conveyed  certain 
real  estate  to  defeidant;  a  part  pay. 
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ment  was  agreed  to  be  made  in  casb, 
when  H  certain  contemplated  corpora- 
tion should  be  formed  : 

Held,  that  the  or;sanizafion  ot  the  corpo- 
ration was  not  the  event  which  fix«-d 
the  fact  oj  the  indebtedness,  but  it  only 
marked  the  time  when  the  payment  of 
such  indebtedness  miiriit  be  exacted, 
and  that  such  corporation  was  formed 
in  the  contemplation  of  the  contract, 
when  snch  acts  were  done  among  the 
associiites  as  won  Id  form  and  set  on 
foot,  ill  practical  existence,  a  body  in 
which  they  would  have  rijrhts.  and  to 
which  they  would  owe  obligations, 
although  no  statutory  oriranization  had 
been  perfected.  (Childs  agt.  Smith, 
46  JV.  r.,34., 

8.  The  duties  and  liabilities  of  the  parties 
to  a  contract,  are  measuied  by  tlie 
terms  of  the  contract  to  which  ihey 
have  foi'inally  assented,  and  not  by 
ariythiiig  that,  preceded.  (Riley  atrt. 
The  City  of  Brooklyn,  46  JV:  Y.,  416.) 

9.  In  order  to  constitute  an  airreement, 
there  must  be  a  proposition  by  the  one 
party,  accepted  by  tlie  other ;  and 
when  the  parties  are  not  together,  the 
acceptance  must  be  manifested  by 
some  appropriate  act,  and  the  mani- 
festaiition' put  i>i  the  proper  way  of 
reaching  the  propo.^er;  a  mere  mental 
determination  to  accept,  not  indicated 
by  speech,  or  put  in  course  of  indica- 
tion by  act,  is  not  an  acceptance.  Nor 
does  an  act,  which  in  itself,  is  no  indi- 
cation of  acceptance,  become  snch 
because  aceompiinied  by  an  uneviiiced 
mental  determination.  Plaintiff,  a 
builder  in  New  York,  received  from 
defendants  the  following  note  :  '"Upon 
an  agreement  to  linisli  the  fitting  up  of 
offices  57  Broadway  in  two  weeks 
from  date,  you  can  commence  at  once." 
No  reply  was  sent,  but  plaintiff  im- 
mediately purchased  lumber  for  the 
work  and  betrau  to  prepare  it.  The 
next  day  the  note  was  countermanded: 

Held,  that  the  purchase  of,  and  work  up- 
on the  lumber  were  not  acts  indicative 
to  the  defeiidiints  of  acceptance,  as 
they  were  as  appropriate  for  any  other 
like  work,  and  made  no  binding  con- 
tract between  tlie  parties.  {  TKAi<«  agt. 
Corlies,  46  iV.  Y.,  467.) 

10.  Where  a  policy  of  insurance  upon 
the  life  of  one  is  made  payable  to  and 
held  by  anorlier,  but  is  so  held  in  whole 
or  in  part  for  the  benefit  of  ihe  insured, 
or  of  wlnunsoever  he  shall  designate, 
the  insured  lias  the  power  to  revoke 
fro  taiito  ihe  aiilboiiiy  of  the  holder, 
or  to  change  the  condiiioiis  of  ijie  hold- 
ing, and  to  annex  to  it  new  conditions. 
And  if  the  insured  sutfers  it  to  remain 
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in  the  possession  of  the  holder,  upon 
his  promising  to  pay  a  debt  of  the  in- 
sured out  of  the  avails  of  the  policy 
when  collected,  this  is  a  valid  consia- 
eration  for  the  promise  ;  and  the  credi- 
tor for  whose  benefit  it  was  made, 
although  having  no  knowledge  of  it 
at  the  iime,  can  affirm  and  enforce  it. 
{Hu/chings  agt.  Miner,  46  If.  Y.,  456.) 

11.  A  dispute  having  arisen  between 
plaintiff,  defendant,  and  others,  in  re- 
gard to  the  location  of  the  boundary 
lines  of  a  lot  of  land  owned  by  defend- 
ant, an  agreement  in  writing  to  com- 
promise and  settle  the  same  was  en- 
tered into  by  all  the  parries,  one  pro- 
vision of  which  was  that  M.  should  go 
upon  the  land  and  designate  the  line 
between  plaintiff' and  defendant,  as  the 
same  existed  when  M.'s  father  occu- 
pied the  lot.  Defendant  offered  proof 
of  revocation  upon  his  part  of  M.'a 
authority  to  locate  the  line,  and  also 
proof  of  actual  location  of  the  line, 
both  of  which  were  rejected* 

Held,  that  the  agreement  was  a  valid  and 
binding  one,  and  fixed  as  the  true  line 
between  the  parties,  the  one  that  ex- 
isted and  was  recognized  when  M.'s 
father  occupied  the  premises,  and  left 
only  the  question  to  be  determined  as 
to  the  location  of  that  line.  But  that 
M.  was  simply  empowered  to  act  as 
<irbitraior  upon  tiiis  question,  and  as 
such  his  power  was  revocable.  That 
the  question  should  have  been  submit- 
ted to  the  jury  to  determine  the  loca- 
tion of  the  line,  and  that  the  rejection 
of  the  testimony,  both  as  to  revocation 
and  location,  was  error.  (  Wood  agt. 
La  Fayette,  46  N.  Y.,  484.) 

12.  A  contract  valid  in  its  inception,  be- 
coming void  by  virtue  of  its  provisions, 
may  l>e  revived  by  the  act  of  the  par- 
ties thereto.  A  condition  of  forfeiture 
in  a  policy  of  insurance  may  be  waived, 
and  the  policy  revived  after  the  hap- 
pening of  #ie  event,  wliicli  w<irks  the 
foi-feiiure,  by  any  act  fioin  which  the 
consent  of  tne  underwriters  may  be 
inferred.  {Shei-vian  agt  The  N.  Fire 
Ins.  Co.,  46  JV.  r.,  5i6.) 

13.  Ill  order  to  resciiTd  a  contract,  on  the 
guoand  of  fraud,  ihere  must  not  only 
be  a  disaffirmance  of  it  at  the  earliest 
practicable  inomeiil  after  the  discovery, 
but  a  return  of  all  that  has  been  re- 
ceived under  it,  and  a  restoration  of 
llie  other  party,  to  the  condition  in 
which  he  stood,  l»efore  the  contract 
was  made.  The  taking  of  any  benefit 
nnder  the  contract  after  knowledge  of 
fraud,  or  changing  ihe  conilition  of  the 
property,  the  subject-mat ler  of  the 
contract,  is  a  ratification- of  it.  (Cobb 
agt.  Hatfield,  46  N.  Y.,  533.) 
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14.  DefendiuU  owned  a  dock  upon  the 
Hudtioii  river,  wiiicli,  prior  to  May  1, 
]8()7,  had  been  used  for  fieigliiiiig  pur- 
potii't!,  but  was  tiieii  not  in  use,  vviiicii 
disuse  detracted  from  its  value.  He 
entered  into  a  parole  agreement  with 
plaintiffs  by  which  lie  undertook,  that 
in  case  they  would  carry  on  the  freight- 
ing business  from  said  dock,  and  run  a 
boat  therefrom  to  the  city  of  'New  York 
to  the  close  of  the  seisou  of  navigation, 
he  would  guarantee  them  from  all 
losses  or  damages  incurred.  Plaintiffs, 
in  pursuance  of  the  agreement,  char- 
tered a  sieamboa*,  and  conducted  the 
business,  as  recjnired.  to  tlie  close  of 
ilie  season,  and  m  so  doing  sustained  a 
loss: 

Hdd.  that  the  risks  and  liabilities  incur- 
red by  plaiutifts  were  a  sufficient  con- 
sideration for  the  promise  of  defendant, 
as  was  also  tlie  benefit  secured  to  de- 
fendant's property;  also,  that  the 
agreement  was  not  void  for  want  of 
niutnality.  (Sands  dgi.  Cooke,  4G  JS'.  F., 
564.) 

15.  A.  S.  entered  into  a  written  contract 
with  the  owner  for  the  purchase  of  a 
parcel  of  land,  and  under  it  went  into 
possession.  Not  being  able  to  pay  the 
purciiase  money  at  the  time  fixed  by 
the  contract,  he  made  a  parole  agree- 
ment with  the  defendant,  l)y  which  the 
latter  agreed  to  and  did  pay  a  portion 
of  the  purchase  price,  took  the  title  and 
gave  his  bond,  secured  by  a  mortgage 
upon  the  land,  out  of  the  ayails  of 
which  the  balance  was  paid.  It  was 
agreed  that  the  defendant  was  to  hold 
the  title  as  security  for  the  money  ad- 
vanced, the  liability  incurred,  and  cer 
t-iin  other  claims  against  A.  S.  A.  S. 
continued  in  possession  for  tvvo  years. 
Defendant  then  entered  into  posses- 
sion, no  portion  of  the  money  advanced 
or  secured  having  been  paid  him.  By 
an  instrument  in  writing,  not  under 
seal,  A.  S.  assigns  to  plaintiff  all  his 
right,  title,  and  interest,  legal  or  equi- 
table, in  the  premises : 

Seld,  Ist.  That  by  the  contract  with  the 
vendor,  A.  S.  became  investeii  with  the 
equitable  title  to  the  land,  which  inter- 
est was  capal)le  of  being  niorti.'-aged  ; 
and  that  under  the  agreement  with  de 
fendaiit  the  latter  took  and  Ik  Id  the 
title  as  mortgagee,  subject  to  the  right 
of  A.  S.  to  redeem. 

2d.  That  the  terms  of  the  assignment 
by  A.  S.  to  plaintiff,  were  sufficient  to 
embrace  and  transfer  the  equity  of  re- 
demption, and  as  an  incident  thereto, 
the  right  to  an  account  of  the  rents  and 
profits  ;  and  that  as  it  was  not  a  grant, 
in  fee.  or  of  a  freehold  interest,  a  seal 
was  uot  requisite  to  its  validity,  uor 


•was  it  invalidated  by  the  fact  of  defend- 
ant being  in  possession,  and  denying 
the  riiiht  of  redemption.  (Stoddard 
agt.   Wkitiny,  4t)  N.  Y.,  &27.) 

See  Common  C.\ni!iKRs.     (16  N.  Y.) 
Tknants  in   Com.mon.     (M) 
Vknuok  and  Veni>i:e.     (Id.) 

16.  Two  contemporaneous  writings  be- 
tween the  game  parlies,  upon  the 
same  subject  matter,  may  be  read 
and  construed  as  one  paper.  If  oije 
of  the  writings  is  negotiable  paper 
the  same  rule  applies,  in  an  action 
between  the  parties  to  it  or  their  re- 
presentatives, (liugers  agt.  Smith,  47 
JV.  Y..  324.) 

17.  Where,  by  the  terms  of  a  contract 
with  ii  municipal  corporation  provid- 
ing for  the  keeping  of  certain  of  its 
streets  in  repair,  the  object,  the  man- 
ner, the  extent,  an<l  the  material  of 
the  repairs  are  prescribeci  in  clear  aud 
precise  terms,  a  clause  therein  that 
the  repairs  shall  be  under  the  direc- 
tion of  such  competent  authority  as 
the  officers  of  the  corporation  may 
designate,  is  not  a  condition  precedent 
to  be  observed  by  the  corporation; 
and  it  is  not  bound  fiist  to  (iesignate 
such  authority  before  it  can  ludd  the 
contractor  to  his  aa-reeiiient  to  repair. 
Such  a  clause  is  simply  a  reservation 
of  a  right  of  supervision  of  the  work 
as  it  progresses,  and  does  not  prevent 
its  performance.  No  more  can  be 
required  of  the  contractor  than  is 
specihed  in  the  contract;  and,  wiien 
that  is  fully  done,  the  contract  is 
satisfied;  as  that  which  the  law  shall 
say  a  contracting  party  ou>rht,  in 
reason,  to  be  satisfied  with,  that  the 
law  will  sav  he  is  satisfied  with. 
[Citi/  of  Brooklyn  agt.  B.  0.  B.  Co,, 
47  N.  jr.,  475.)  ' 

18.  Where  one  contracts  with  a  muni- 
cipal corporation  to  keep  any  portion 
of  its  streets  in  rejuiir,  in  consideration 
of  a  license  to  use  them  to  his  benefit 
in  an  especial  manner,  he,  in  effect, 
contracts  to  ptrform  that  duty  to  the 
public,  in  the  place  and  stead  of  the 
municipality,  which,  by  the  accept- 
ance of  its  cliarter.  was  imposed  upon 
it,  i.  «.,  to  keep  its  ways  in  repair,  so 
that  they  may  be  safe  for  the  passage 
of  the  public  ;  and  the  contractor  ia 
liable  for  any  damages  which  natur- 
ally and  proximately  fall  upon  the 
corporation  in  consequence  of  the  duty 
not  being  performed.  Wlieie,  there- 
fore, in  consequence  of  a  defect  in  a 
street  emi)raeed  in  such  a  contract, 
injury  results  to  one  of  the  public, 
who  recovers  of  the  corporation  hia 
lawful    damages,   the    latter    can    re- 
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cover  them  over  of  the  contractor. 
As  between  the  parties  to  the  contract, 
tlie  corporation  is  not  in  pari  delictu. 
(Id.) 

See  Common  Carrier.     (47  K.  T.) 

CONSTITDTIONAL  LaW.      (Id.) 

Consignor  and  Consignee.     (Id.) 
Insurance  Accident.     (Id.) 
Insurance  Fire.     {Id.) 
Vendor  and  Vendee.    (Id.) 

19.  Under  a  contract  for  mannfactnre  of 
a  steam  boiler  according  to  specifica- 
tions, and  delivery  at  a  specified  time 
upon  the  vendee's  boat,  the  vendee 
received  the  boiler  at  ihe  time  and 
place  ;  it  conformed  to  thrf  contract  ap- 
parently, and  he  bnilt  it  into  his  boat 
for  innnediaie  use,  in  such  manner  that 
a  removal  would  cause  ureal  injury  to 
the  buat ;  soon  after,  upon  application 
of  tesrs,  it  was  found  to  vary  mate- 
rially from  the  specifications;  the  veu 
dee  did  not  offer  to  return,  or  notify 
the  vendor  to  take  it  back.  In  an  ac- 
tion by  the  vendor  upon  the  vendee's 
note,  j^iven  in  part  payment,of  the  con- 
tract price : 

ffeld,  that  the  evidence  to  show  the  in- 
feriority and  unsuitiiblenetss  of  the 
boiler,  by  reason  of  the  lack  of  con- 
formity to  the  specifications,  was  in- 
admissible in  defense.  (NeafU  agt. 
Hart,  4  Lansing,  4.) 

20.  P.  T.  L.  resided  in  that  part  of  Ten- 
nessee wliich  became  subject  to  the 
provisions  of  the  president's  proclama- 
tion of  August  16,  1861,  whicli  pro- 
hibited ''all  commercial  intercourse 
between"  the  states  specified  •'  and  the 
inhabitants  thereof,  with  citizens  of 
other  states,"  and  remained  there  up  to 
and  lifter  the  time  of  the  proclamation. 
J.  W.  L.,  his  partner,  resided  at  the 
game  ]ilace,  but  fled,  on  tlie  breaking 
out  of  the  war.  into  the  Union  line.", 
and  adhered  to  the  Union  cause,  thongli 
compelled  to  make  provision,  for  his 
family  near  his  place  of  residence  : 

Ileld,  in  the  absence  of  pioof  P.  T.  L.'s 
loyalty  ordisloyalty  to  the  Union,  that 
he  was  within  the  prohibitions  of  the 
proclamation,  and  thereby,  and  as  a 
citizen  of  a  belligerant  state,  precluded 
from  tiKikiiig  a  commercial  contract 
•with  a  citizen  of  a  loyal  state  ;  but  that 
it  was  otlierwise  as  to  J.  W.  L. : 

Held,  further,  that  the  partnership  was 
terniiniited,  ip»n  faclo.  by  the  war. 
(Leflwich  agt.  Clinton  4  Lantiny,  476.) 

21.  The  relationshipof  pastor  and  people 
in  the  church  known  as  "The  Re- 
formed Church  in  America,"  i«  purely 

'    ecclesiusiical  tribunals  aloue  have  cog- 


nizance of  it.  (Connit  agt.  Se/ormid 
Protestant  Dutch  Church  of  J\'ew  Prfs- 
pect,  4  Lansing,  339. )  ' 

22.  A  contract  between  such  a  chur«h 
and  its  minister,  for  the  services  of  t^e 
latter,  at  a  stipulated  salary,  bas«d 
upon  the  fact  of  its  subordination  \o 
the  rules  of  cliurch  government,  ya 
established  by  the  denomination,  js 
subject  to  the  ecclesiastical  rule  of  the 
church  ;  and  a  decree  of  tlie  authorized 
church  tribunal,  dissolving  the  pastoral' 
relation  between  the  minister  aixl 
his  church,  severs  that  relation,  aivd 
annuls  the  contract  of  employment: 
(Id.) 

23.  Where  the  owner  of  cattle  contracted ' 
for  their  transportation  with  the  owndr 
of  a  scow,  upon  whicli  they  were 
loaded,  and  the  latter,  without  privitV 
of  the  former,  employed  a  steam-tug  to 
tow  the  scow  to  its  destination  : 

Held,  that  the  shipper  could  not  hold  the  * 
owner  of  the  tui>  liable  for  loss  of  the 
cattle  happenuing  ihrongh  negligepce 
of  those  in  charge  of  the  tug.    (Baird 
agt.  Dabj;  4  Lansing,  426.) 

21.  Plaintiffs  stated  to  the  freight  ag^nt 
of  defendants  at  N.,  that  he  desired  to 
send  goodjs  from  N.  to  M.,  neither  of 
these  points  being  upon  defendant's 
route,  and  inquired  at  what  rate  de- 
fendants would  carry  the  same.  The 
agent  stated  the  rate  of  charges,  and 
instructed  the  plaintiffs  as  to  the  mark- 
ing of  the  goods,  and  directed  him  to 
deliver  them  to  the  C.  &  A.  Co.,  a 
company  having  a  connecting  line 
with  defendants.  The  goods  were 
afterward  delivered  by  plainti^'a' 
direction  to  the  C.  &  A.'Co.,  marked 
las  directed  by  the  agent,  and  properly 
a<idres8ed  to  pfainlitts  at  M.  and  a  bill 
of  lading  taken,  headed  with  the  name 
of  defendants  road,  and  stipulating  fori: 
the  delivery  of  the  goods  to  the  defend- 
ants' agent  at  H.,  the  terminus  of  the 
c.impany's  road,  to  whom  they  were 
delivere  i  ;  also  providing  tliat  the 
company  in  whose  actual  possession 
the  goods  might  be  at  the  happening'' 
of  any  loss.  shouTd  alone  be  responsible 
therefor.  The  goods  were  safely  d©-, 
livered  at  the  terminns  of  defendants* 
road,  for  fielivery  at  M.  to  a  common'.^ 
carrier,  by  whom  tliey  were  lost: 

Held,  that  what  occurred  between  the 
plaintiffs  and  defendants' agent  at  N. 
did  not  amount  to  an  agreement  forthe  ' 
transportation  of  the  gocxia  ;  nor  could 
tlie  sending  of  the  goods  by  tlie  plaiit- 
tifts  afterward,  as  directed  by  the 
agent,  be  considered  as  amounting  to 
an  acceptance  by  them  of  au  offer  made 
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by  tlie  ajfent  to  carry  the  eooda  upon 
tbe  prescribed  terms.  The  oill  of  hid- 
ing coiitiiiued  the  only  contract  be- 
tween the  parties,  and  as  it  expressly 
Btipulated  for  exemption  from  liiibihy 
of  the  defendants  for  damage,  except 
tliat  liappening  while  the  goods  were 
lu  possession  ot  defendants,  plaintiffs 
could  not  recover.  {Iticittls  Ap;t.  Balt- 
imore and  Ohio  M.  li,  Co.,  4  Lansing, 
446.) 

25.  A  written  contract  tor  the  purchase 
of  certain  specified  hides,  with  a  mem- 
orandum as  follows  :  "No  allowance 
except  for  sea  damaged,  price  twelve 
cents  per  pound  cush  : 

ffeUi,  a  contract  for  piT'chase  of  all  the 
hides  subsequent  to  dc^duetion  for  those 
which  are  sea  damaged,  and  that  the 
title  under  it  passed  upon  delivery  to 
the  purchaser.  (BicoH,  agt.  Gilman, 
4  Jjaitginp,  4^6.) 

See  Action,  (4  Lansing.) 

ASSIONSIKNT.    (Id.) 

Bkidgi:8.  [Id.] 
CoMMox  Caurier.  (Td.) 

CONSTITDTION'AL  LkW.    (Td.)' 
EVIDKNCE.    {Id.) 
FORKCLOHUKE.    (Id.) 

Insurance.  {Id.} 

Lease.  {Id.\ 

Harried  Woman.   {Id.) 

Mistake  OF  Law^  and  Fact.  {Id.) 

Mortgage  of  Real  Estatk.  (Id.) 

Parent  and  Child.   {Id  ) 

Parties  to  Action.    (Id.) 

Practice.  (Id.) 

Eailkoad  Co.    (Id.) 

Balk  of  Chattels.  (  Id.) 

Separate    Estatk   or   Markikd 

Women.  (Jd.) 
Towns.  (Id.) 

CONTRACTORS. 

JSee  Coxstitctional  Law.  (4  Landrig.) 
Bailuoad  CoMi'ANy.  (Id) 

CONTRIBUTION. 
See  Bridges.    (4  Lansing) 

CONTRIBUTORY  NEGLIGENCE. 
Mee  Neolioencb.    (47  N.  T.) 

CONVERSIONS. 

1.  A  bailee  for  hire,  who  uses  the  prop- 
erty contiary  to  the  instructions  of  the 
bailor,  is  liable  for  a  conversion  there- 
of. Where  property  in  the  exclusive 
possession  of  such  bailee,  is  injured  in 
a  way  tliat  ordinarily  does  uot  occur 


without  negligence,  the  burden  of 
proof  is  noon  the  bailee,  to  show  that 
the  injury  was  not  occasioned  by  his 
neyliiience.  (Collins  agt.  Bennett,  46 
N.r.,4'M.) 

See  Election     op     Remedies.       (46 

N.  r.) 

Stock  Brokers.    (Id.) 
CONVEYANCE. 

See  Evidence.     (47  iV.  Y) 
Deed.  (4  Lansing.) 

CONVICTION. 
See  Indictment.  (4  Lansing.) 

CORPORATE  PROPERTY. 

See  Corporations.  (A  Lansing.) 

CORPORATIONS. 

1.  Under  the  act  to  provide  for  the  incor- 
poration of  religious  societies  (chap.  fiO, 
laws  of  1813.  3  Edmonds,  stat.  687), 
the  trustees  of  such  a  corporjition  are 
authorized  to  act  in  its  behalf,  in  taking 
the  steps  required  by  sec.  11,  for  the 
purpose  of  effecting  a  Siile  of  its  real 
estate,  and  their  acts  are  binning  upon 
it,  altliouLTh  it  does  not  appear  they  liad 
the  express  sanction  or  authority  of  a 
majoiity  of  the  corporation.  {M.  A. 
Baptist  C/inrch  Hgt.  Baptist  Church  in 
O.  St.,4(M^.  r.,  131.) 

2.  A  corporation  cannot  be  formed  under 
the  act  for  the  incorporation  of  benevo- 
lent, charitable,  scieniilic  and  mission- 
ary societies  fchap.  319,  laws  of  1848), 
except  for  .«otue  oi-  one  of  the  purposes 
therein  named.  Tlie  riglu  to  lile  a  cer- 
tificate in  tlie  office  of  the  secretary  of 
state,  by  which  a  body  politic  and  cor- 
porate IS  to  be  ipso  facto  created,  only 
exists  in  behalf  of  those  who  bring 
themselves  within  the  terms  of  the  act. 
( Tkf.  People  ex  rel.  agt.  Nelson,  46  N, 
Y.,  477.) 

3.  A  corporation  for  business  purposes, 
having  in  view  pecuniary  g;iiu  and 
profit  to  tlie  corporators,  does  not  come 
under  this  act,  altliougli  it  may  contem- 
plate the  promotion  of  the  temporal 
interests  of  others.     (Id.) 

4.  The  consent  and  approbation  of  a 
justice  of  the  supreme  court  required 
by  the  act,  is  but  one  of  the  coiKJitions 
precedent  to  the  right  to  file  the  certifi- 
cate, and  is  neither  conclusive  upon 
the  jmblic  nor  upon  the  secretary  of 
state,  who  is  not  required  to  file  a  cer 
tilicate  unauthorized  by  the  act.     (Id.i^ 
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5.  The  provisioris  of  sec.  '2  of  the  act  of 
1853  (chiip.  343  of  the  laws  of  1833), 
amending  tiie  act  of  1848  (chap.  40  of 
the  laws  of  1848)  autliurizing  the 
formatiuu  of  corporations  for  manufac- 
taring  and  other  purposes,  aoes  iiot 
authorize  ihe  issue  of  t>tock,  in  addition 
to  the  capital  stock  stared  in  tiie  certi- 
ficate of  organization,  and  anv  increase 
thereof  made  pursuant  to  the  act  of 
1848.  It  simply  authorizes  llie  pay- 
ment for  such  stock,  in  property  nec- 
essary for  the  business  of  the  company 
instead  of  in  cash  ;  and  under  its  pro- 
visions the  whole  capital  stock  can  be 
paid  for  in  property,  and  when  so  paid 
for,  the  owner  thereof  is  not  liable  to 
the  creditors  of  the  company  under  sec. 
10  of  the  act  of  1848.  (Hclcenck  agu 
Andrews,  4fi  N.  Y.,  589.; 

See  Banks  and  Bankers.    (46  iV   Y. ) 
CEMETEitY  Associations.    {Id.) 
Contracts.     {Jd.) 
Devise,     i  Id ) 
New  York  City.     (Id.) 
Office  and  Officer.     (Id.) 

RAILltOAD   CORFOIIATIONS.     (Id.) 

Town  Bonding.     {Id ) 

6.  To  form  a  sufficient  foundation  for  a 
jndjiment  of  ouster  against  a  cor(io- 
ration  for  the  foifeiture  of  a  franchise 
not  originally  usurped,  but  legally 
vested,  because  of  the  breach  of  a 
condition  subsequent,  the  verdict 
must  show  the  fact,  not  merely  of 
the  breach  of  the  letter  of  the  suh- 
Bequent  condition,  but  of  irs  intent 
and  meaning,  and  must  find  such  facts 
as  the  court  m'ly  adjudge  to  amount 
to  a  substantial  breacii  of  the  con- 
dition. (People  ai?t.  W.  Turnpike  and 
B.  Co.,  47  N.  r:,'586.) 

7.  Where,  after  the  lapse  of  over  fifty 
years  from  the  incorporation  of  a  turn- 
pike company  and  tlie  construction  of 
Us  road,  an  action  was  brought  to 
vacate  its  chariei  on  the  ground  of 
misustT  ill  omitting  to  comply  with 
the  provisions  of  the  general  turnpike 
law  ill  the  original  consfruction  of  the 
road,  and  also  in  failing  to  keep  the 
road  ill  repair. 

Held,  that  the  fact  must  be  established 
not  only  of  <i  deviation  fr(^m  the 
statute,  in  the  construction  of  the 
road,  but  that  the  road  was  thereby 
lendered  injurious  or  inconvenient  to 
the  public  ;  that  the  company  was  not 
bound  to  continue  the  road  in  the 
same  condition  required  in  its  original 
coiiHtriiction,  but  onlv  in  a  good  state 
of  general  repair;  an<^  that,  to  warrant 
a  forfeiture  for  an  omission  to  keep  in 
repair,  it  must  be  alleged  and  found 
that  the  want  of  repair  was  such  as  to 


render  the  road  dangerous  or  incon- 
venient to  travelers.    (Id.) 

See  Banks  and  Banking.    (47  N.  Y.) 

Damages.    (Id.) 

Manufacturing     Co^poration8. 
(Id.) 

Municipal  Corporations.  (Id.) . 

Railroad  Corporations.  (Id.) 
8.  When  trustees  of  a  manufacturing 
corporation,  under  the  act  of  the  legis- 
lature, of  April  16,  1852,  "  to  facilitata 
the  dissolution  of  manufacturing  cor- 
porations in  the  county  of  Herkimer," 
&c.,  (Laws  0/1852,  ch.,  261,)  or  the  act 
of  April  12.  1853,  making  the  former 
act  applicable  to  similar  corporatiouB 
in  Cayuifa  county,  (Laws  of  185.3,  cA., 
179.)  shall  have  proceeded  to  declare 
the  compafiy  insolvent,  and  to  make 
an  assessment  upon  the  stockholders 
as  for  a  deficiency,  objections  to  the 
mode  in  which  the  trustees  have  made 
the  assessment,  and  to  the  considera- 
tions which  they  took  into  view  and 
upon  which  they  acted  in  determining 
•  tlie  amount  necessary  to  be  assessei^ 
being  questions  as  to  whether  or  not 
they  erred  in  their  determination  as  to 
the  proper  amount  of  the  assessment, 
cannot  arise  in  an  action  by  the  trus» 
tees  to  recover  the  amount  of  an  as- 
sessment (Hurd  agt.  Tollman,  60 
Barb..  272.) 

9.  If  the  assessors  had  jurisdiction  to 
proceed  and  make  the  assessment, 
errors  committed  by  them  in  neglect- 
ing to  assess  on  some  stock,  in  ai?ses»- 
ing  slock  HOC  liable  to  assessment,  and 
in  determining  tiie  amount  of  the  a»- 
sessnient,  should  be  corrected  by  an 
application   to    the    court,   uuder    the 

statute,  which  provides  that  the  trustea 
shall  be  under  the  direction  and  con- 
trol of  the  supreme  court,  on  their 
own  application  or  that  of  any  creditor. 
(Id.) 

10.  A  foreign  corporation  sold  its  prop- 
erty and  distributed  the  avails  among 
it's  stockholders : 

Held,  that  the  plaintifT,  after  execution, 
returned  nulla  bona  upon  a  judgment 
against  the  corporation,  recovered 
alter  the  distribution,  but  on  a  claim 
previouBly  existing,  might  maintain 
an  action  in  equity,  for  the  amount  of 
the  iudgment,  against  one  of  the  stock* 
holders,  who  had  received,  upon  the 
distribution,  more  than  the  sum  due 
upon  thejudu'iuent.  (Bartlttt&^u  Drew, 
A  Lansing,  444.) 
&«  Action.  (4  Lansing.) 

Adveksk  Possession.   (Id.) 
Ecclesiastical      CoaPouATioira. 
(Id.) 
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iMSrRANCE.    (Id.) 

JUKOK.     Id. 
,        Kailkoau  Company.  (Id.) 
'       Keligious  Cokpokations.  {Id.) 

■      COSTS. 

1.  It  has  reapeatedly  been  decided  that  a 
pli'a  of  license  does  not  raise  a  ques- 

'  tion  of  title  to  land.  And  wliere  tnere 
is  no  certificate  of  the  judge  who  tried 
the  cause  that  title  came  in  question  on 

,'  the  trial,  tlie  court  must  assume,  for 
the  purpose  of  the  question  as  to  who 

'  is  entitled  to  costs,  that  the  question  of 
title  was  not  raise-i  either  in  the  plead- 
inj<8  or  on  the  trial.  {Tnrner  agt.  Van 

■  Riper,  ante,  33). 

fi,  Where  an  action  is  brought  to  recover 

■  treble  damages  for  trespass  on  land, 
&c.,  pursuant  to  title  6,  ch.,  5,  3d  part 

•  of  the  Ee vised  Statutes  (2  B.  S.,  M 
ed.,  261.  §  I,  d;c.),  and  tiie  plaintiff' 
t  claims  $1080,  but  recovers  only  $5, 
,  the  defendant  is  entitled  to  costs.  (Id.) 
8.  Thisprovision  for  costs  in  the  Revised 

■  Statutes,  in  these  actions,  is  repealed 
'    by  the  Code.   (Id.) 

4.  Although  the  <yode  does  not,  in 
■   terms,  provide  for  costs  in  actions  of 

f  trespass  on  land,  yet,  as  it  provides 
for  costs  in  actions  of  ejectment  and  in 
actions  in  which  title  to  real  estate 
'.  shall  come  in  question,  and  is  silent  as 
'  to  actions  of  trespass,  it  must  be  as- 
Bumed  that  that  class  of  actions  was 
intended  to  be  embraced  by  some  other 
provision,  if  auy  is  applicable  to  it. 
(Id.) 

5.  The  only  other  provision  of  $  304 
which  can  be  said  to  embrace  this  class 
of  actions,  is  the  subdivision  of  said 
section  which  gives  costs  to  the  pre- 
vailing  party   in    actions   for  the   re- 

'    covery  of  money,  when   the  plaintiff 
recovers    $50.      And   this  subdivision 
•  would  seem  to  apply  to  actions  of  tres- 
V   pass.    ( Id. ) 

6.  The  plaintiff"  is  not  entitled  to  costs 
under  tlie  Revised  Statutes  because  in 

;  bis  complaint  he  claimed  $1080  dam- 
.  ages,  an  amount  exceeding  the  juris- 
i    diction  of  a  justice  of  the  peace.  (Id.) 

7.  A  justice  of  the  peace  has  jurisdiction 
of  an  action  on  a  note  or  other  con- 
tract, and  in  an  action  of  trespass, 
althongli  the  damages  claimed  may 
exceed  $200.  but  because  of  the  amount 

'  of  the  claim,  he  cannot  try  it.  This 
de.^cription  of  actions  is  not  that  to 
which  sub.  3  of  $  304,  is  intended  to 
apply.  The  court  has  jurisdiction  of 
euch  actions,  but  not  of  the  particular 
cases.  [Id.) 


8.  It  would  seem  that  the  courts  hav» 
heretofore  sanctioned  this  injustice, 
as  to  the  claim  for  the  amount  of  dam- 
ages destroying  the  Jurisdiction  of  a 
justice  in  the  action,  and  the  inquiry 
Is  whether  that  rule  of  law  is  still  in 
force.  (Id.) 

9.  Section  371  of  the  Code  provides  for 
a  modification  of  the  judgment  appealed 
from — not  a  reversal  of  the  judgment 
in  determinnig  the  quet^tion  of  cost*. 
(Moran  agt.  McClearns,  ante,  77). 

10.  Where  the  appellant  specified  in  his 
notice  of  appeal  the  grounds  of  the  ap- 
peal as  follows:  1.  The  judgment  is 
against  the  weight  of  evidence.  2.  It 
is  not  supported  by  the  evidence.  3. 
On  the  evidence  the  jilaintiff'  was  not 
entitled  to  recover.  4.  The  judgment 
is  contrary  to  law  upon  the  evidence  : 

Held,  that  these  grounds  contained  no 
specification  in  which  the  judgment 
should  have  been  more  favorable  to 
the  appellant,  tinless  they  be  con- 
strued as  claiming  that  it  should  have 
been  in  his  favor,  instead  of  being 
against  him,  which  is  equivalent  to 
claiming  a  reversal,  which  is  not  con- 
templated by  this  section.  It  was  a 
wholly  useless  proceeding.     (Id.) 

11.  Where  judgment  was  rendered  be- 
fore the  justice  for  the  defendant  for 
costs,  and  the  plaintiff' appealed  to  the 
county  court  and  recovered  judgment 
for  $60  and  costs;  and  in  nis  notice 
of  appeal  alleired  that  the  judgment 
should  have  been  in  his  favor  and 
against  the  defendant,  and  there  was 
no  evidence  to  warrant  the  judgment: 

Held,  that  this  specification  of  the  par- 
ticulars in  which  the  judgment  should 
have  been  more  favorable  to  the  ap- 
pellant, did  not  call  upon  the  defend- 
ant to  make  an  off'er  to  modify  the 
judgment,  as  such  specification  in- 
dicated only  a  wish  to  have  the  judg- 
ment vacated,  and  another  entered  in 
his  favor,  which  was  not  authorized 
by  $  371  of  the  Code  (See  Moran  agt. 
McUlearns,  ante,  77. )  ( Colvert  agt.  Hall, 
ante,  80). 

12.  But  the  plaintiff,  being  the  prevail- 
ing |larty  in  the  county  court,  was 
entitled  to  costs.  (Id.) 

13.  The  defendant,  in  his  notice  of  ap- 
peal to  the  county  court,  alleged  that 
the  judgment  of  the  justice  for  $169  2c 
damages  and  $8  05  costs  against  him. 
should  have  been  more  favorable  tc 
him  in  the  following  respects: 

1.  It  should  have  been  in   his  favor, 
and  against  the  plaintiffs,  for  .$'200. 

2.  It  should  have  been  in  his  favor, 
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and  against  the  plaintiffs,  for  damages 
and  costs. 

3.  It  bhould  have  heen  for  a  less 
Buni,  to  wit,  for  only  $50  against  ap- 
pellant. 

4  It  should  have  been  tor  a  less 
Slim,  to  wit,  for  only  $75.  (  Wadky  agu 
Davis,  ante,  82). 

14.  On  the  trial  before  a  referee  in  the 
county  court,  the  plaintiffs  recovered 
judgment  for  $155  27  damages,  or 
$13  98  less  than  the  recovery  before 
the  justice. 

Held,  thai  the  plaintiffs  were  entitled  to 
'  costs.  (Id.) 

15.  This  CO  art  has  decided  at  the  pres- 
ent term,  in  the  case  of  Moran  agt. 
McClear»s  (ante,  p.  77),  and  in  Colvert 
agt.  Sail  (ante,  p  80),  that  a  specifica- 
ation  that  ihe  jiuiy;inenD  should  have 
been  for  the  a[)pellant  instead  of  the 
respondent,  was  not  admissible  under 
section  371  of  the  Code.  (Id.) 

16.  This  court  has  also  decided,  in  Putnam 
agt.  Heath  (44  Hotc,  262),  that  a  spe- 
ciiication  in  the  notice  of  appeal  that 
the  judgment  should  have  been  more 
favorable  in  two  sums  of  different 
amounts,  was  not  a  compliance  with 
that  section.  (Id.) 

17.  Where  the  decision  of  the  court,  filed 
in  the  action,  directs  judgment  in  favor 
of  the  defendants  against  the  plaintiff, 
who  sues  as  administrator,  it  allows 
the  costs  to  be  taxed,  and  charged 
upon,  and  collected  out  of  the  estate 
represented  by  the  admiiiiBtrator ;  and, 
in  the  absence  of  a  special  order  made 
for  mismanagement  they  cannot  be 
collected  out  of  tlie  administrator  per- 
Bonallv.  (Liiidslay  agt.  Deafendorf 
ante,  90). 

18  Where  the  plaintiff  allowed  sixteen 
months  to  elapse  after  his  summons 
and  complaint  were  served  upon  one 
of  tlie  (iefendauts  before  he  caused 
the  same  to  be  served  on  the  other  de- 
fendant, thus  rendering  it  necessary 
that  two  answers  should  be  prepared, 
though  tliey  contained  sub.stantially 
the  same  defenses;  for  tliat  reason, 
each  defendant  allowed  the  costs  before 
notice  of  trial,  and  disbursements  prior 
to  issue  beiiiK  joined  by  service  of  the 
answer  of  the  defeucfanc  last  served. 
(Id.)      . 

19.  On  a  reference  to  ascertain  the  rights 
of  claimants  to  surplus  moneys  in  a 
mortgage  foreclosure  case,  llie  claim 
ants  are  entitled  to  the  fees  of  the 
referee  &\\<3i  fe.e.^  of  the  clerk,  in  the  pro- 
ceeding. (JiilweU  agt.  Hobbins,  ante, 
106). 


20.  The  only  costs,  aside  from  disburse- 
ments, that  can  be  allowed  the  claim- 
ants, at  the  rare  allowed  for  similar 
services  in  civil  actions,  are  such  as 
are  prescribed  by  the  Code.(/d.) 

21.  In  this  case,  the  claimanis  are  en- 
titled to  costs  for  two  motion  fees  of 
$10  each  One  for  the  appointment  of 
the  referee  and  the  othev  for  the  con- 
firmation of  his  report.  (Jd:) 

21.  It  .teems,  that  tliere  may  be  cases  in 
which  it  would  be  proper  to  allow  a 
trial  fee,  before  tlie  referee.  These  are 
special  proceedings  and  costs  may  be 
allowed  in  the  discretion  of  the  court, 
(Id.) 

22.  The  defendant  appealed  from  a  judg- 
ment ot  a  justice  of  the  peace,  rendered 
against  him  for  $95  damages  and  $5 
costs,  to  the  county  court,  and  he  in 
his  notice  of  appeal  stated  that  "  the 
judgment  should  have  been  more 
favorable  to  him  in  this  particular,  to 
wit:  That  said  judgment  should  not 
have  been  for  more  than  $25,  damages 
besides  coats.''  The  plainiiff  did  not 
serve  any  order  to  modify  the  judg- 
ment of  the  justice.  (Younyhans  Agl. 
Fingar,  ante,  159). 

23  The  plaintiff  obtained  a  verdict  in  the 
county  court  for  $49  dain.iges.  The 
county  court  held  and  ordered  that  the 
plaintiff  should  recover  costs  in  such 
court.  The!  defendant  appealed  to  this 
court,  from  such  order  of  the  county 
ocurt,  and  this  court  affirmed  the  order. 
(Id.) 

24.  The  defendant  thereupon  appealed 
from  the  last  ineniioiied  order,  to  the 
court  of  appeals  :  That  court  held  un- 
animously (by  a  written  opinion)  that 
the  order  was  erroneous,  and  that  the 
defendant  was  entitled  to  costs  in  the 
county  court;  for  the  reason  that  the 
plaintiff  did  not  serve  an  offer  to  mod- 
ify the  judgment  of  the  justice.  But 
dismissed  the  appeal  on  the  ground 
that  such  order  was  not  appealable. 
(Id.) 

25  On  a  motion  thereafter  by  the  de- 
fendant, ?.t  general  term  of  this  court, 
for  a  reargument  llieiein,  whether  the 
plaintiff  or  the  defendant  was  entitled 
to  costs,  in  the  county  court: 

nied,  that  it  would  be  disrespectful  to 
the  court  of  appeals  to  disregard  the 
opinion  of  that  court,  on  the  ground 
that  such  opinion  is  not  absolutely  con- 
trollinjr,  because  that  court  dismissed 
the  defendant's  appeal  there.  It  was 
undoubtedly  delivered  with  a  view  of 
patting  at  rest  the  question  as  to  which 
party    should    recover    costs    in    the 
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county  court  in  cases  like  thif,  aa  tlie 
decisiDiis  of  this  court  have  been  con- 
Diciiii^r  in  (iittereut  districts  ou  the 
questfon  : 

Held,  also,  that  in  accordance  with  the 
opinion  of  the  court  of  appeals,  a  re- 
argunieut  of  the  quesiion,  be  jjianted, 
aud  that  tlie  defendant  is  entitled  to 
costs  in  the  county  court,  and  that  tlie 
order  of  tiie  county  court  allowing; 
costs  to  tlie  plaiiiiirt,  be  reversed,  and 
that  tiie  defendant  have  a  jn<igaieut 
for  costs  in  that  court,  &c.  (Id.) 

26.  On  appeal  from  the  judirnient  of  an 
inferior  court  to  the  gei'eral  term  of  the 
supreme  court,  if  the  judgment  is  af- 
liinied  witli  costs,  the  respondent  is  en- 
titled to  iiave  the  interest  on  the  judg- 
ment below  from  the  time  of  its  ren- 
dition to  liie  time  of  entering  judg- 
ment of  affirmance,  taxed  by  tlie  clerk 
and  inserted  witli  the  costs  of  appeal. 
[Buck  agt.  City  of  Lockport,  ante,  283). 

!27.  The  sheriff  is  entitled  to  but  one  fee 
of  fifty  cents  for  receivina  and  entering 
an  execution  in  his  books  and  search- 
ing for  property.  He  cannot  charge 
one  such  fee  under  the  act  chap.  S2"25, 
laws  of  18.30,  ^  1,  and  another  under 
chap.  415,  laws  1871,  $  1,  sub.  4.)  (Id. 

28.  Whenever  a  party  obtains  the  post- 
ponement of  the  trial  of  a  cause,  on, 
painneiit  of  costs,  his  adversary  may  in- 
sist on  having  the  trial  proceed,  ou 
omission  to  pav  ;  or  he  may  waive  that 
right,  and  either  compel  payment  by 
precept  in  tlie  nature  of  a  fieri  facias, 
or  include  them  in  his  general  bill,  in 
case  he  ultimately  succeeds  in  the  ac- 
tion. (Gamble  agt.  Taylor,  ante,  375). 

29.  Where  the  defendant  put  the  cause 
over  the  circuit  upon  an  order  "that 
said  cause  go  over  the  term,  on  pay- 
ment of  costs  by  said  defeiidant,  to  the 
plaintiff  or  her  attorney,  of  saia  term, 
and  witnesses  fees,"  and  the  defendant 
thereafter  paid  to  plaintiff's  attorney 
$10  oO-lOO  which  was  all  the  ler-iii 
Costs,  except  witnesses  fees,  which 
were  left  for  futui-e  adjustment,  and 
on  such  adjustment  by  the  court,  such 
fees  were  fixed  at  $jO,  and  the  |i4ain- 
tiff  having  ultimately  succeeded  iu  the 
action  : 

ijr''U,  that  the  plaintiff  was  entitled  to 
have  the  balance  of  the  costs  of  the 
circuit  $50,  included  in  the  jndgmeiit, 
as  i>an  of  tiie  costs  in  the  action — or- 
dered accordingly   (Id.) 

29.  Where  an  appeal  has  been  brought 
tt>  the  county  court  from  the  judgment 
of  the  court  of  a  justice  of  the  peace. 
Under  section    -71    of  the    Code,    and 


plaintiff  has  served  an  offer  to  reduce 
the  judgment  to  a  certain  amount, 
whicn  is  not  accepted,  interest  added 
by  a  ju''y  or  by  tile  court  to  the  dam- 
a>;es  cannot  be  estimated,  in  determin- 
ing whether  the  j  udgnient  iu  the  county 
court  is  more  favorable  to  the  appel- 
lant tlian  the  offer  of  the  respondent, 
and  if  the  damages  not  including  the 
interest  would  warrant  a  judgment 
more  favorable  to  the  detendant  by 
more  than  leu  dollars  than  the  unac- 
cepted offer  of  plaintiff,  defendant  is 
entitled  to  costs.  (Pike  agt.  Johnson,  47 
N.   Y.,  1.) 

30.  Where,  in  an  action  upon  contract 
tried  by  a  referee,  the  recovery  is  less 
than  fifty  dollars,  the  question  whether 
or  not  it  was  an  action  of  which  a 
court  of  justice  of  the  peace  had  juris- 
diction, under  subdivision  4  of  section 
54  of  the  Code,  must  be  determined 
by  the  facts  found  by  the  referee, 
which  are  conclusive  mion  the  parties 
for  that  purpose,  aud  upon  those  facts 
the  law  determines  the  question  of 
costs.    (Fuller  agt.  Coude,  47   xV.   Y., 

31.  Plaintiff  recovered  judgment  in  jus- 
tices' court  for  ninety  five  dollars  dam- 
ages and  costs.  Defendant  appealed  to 
tlie  county  court,  stating  his  ^'rounds 
of  appeal,  "  that  judgment  should  have 
been  more  favorable  to  him  in  this  par- 
ticular, to  wit:  that  said  judgmeni 
sliould  not  have  been  for  more  than 
twenty-five  dollars  damages,  besides 
costs.''  Plaintiff  made  no  offer  to 
modify  judgment,  and  recovered  in  the 
county  court  forty-nine  dollars  dam- 
ages : 

Held,  that  defendant  was  entitled  to  costs 
of  the  appeal.  (  Younykanse  agt.  Finqar, 
47  N.  Y.,  99.) 

32.  In  an  action  brought  by  a  husband 
against  the  wife,  to  liave  the  marriage 
declared  void  by  reason  of  her  former 
marriage,  upon  the  final  hearing  and 
decision  in  favor  of  the  wife,  the  court 
has  power  to  award  herextra  expenses 
and  counsel  lees  beyond  the  taxable 
costs.  (Grijfin  agt.  Gritiin,  47  iY.  JT., 
134). 

33.  The  court  of  orisinal  jurisdiction 
may,  iu  its  discretion,  lequire  the 
plaintiff  in  an  action,  suing  as  an  ex- 
ecutor, administrator,  or  trustee  of  an 
express  trust,  to  give  security  for  costs 
under  section  317  of  the  Code  at  any 
time  during  the  pendency  of  the  action, 
either  before  trial  and  judgment  or 
pending  an  appeal  to  the  general  term 
of  the  court  from  a  judgment.  The 
court  may  lequire  such  security  for  tlie 
costs  already  accrueu  or  entered  on  tlie 
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judgment  appealed  from  as  well  as 
ihone  liiat  shall  theieafier  accrue,  or 
limit,  the  requi^itioll  lu  costs  that  shall 
accrue  lu  the  future.  {Gedney  agt. 
Pttrdy,  47  iV.  Y.,  67fi.) 

&ue  Usury.  {60  Jiarb.) 

35.  Where  the  defendant,  before  answer- 
ing in  H  justiceV  court,  offered  in  due 
form  under  section  64,  subdivision  15, 
of  the  Code,  to  allow  judguieut  against 
him  for  a  certain  sum,  aud  upon  plea 
of  title  the  action  was  discontinued 
and  brought  iu  the  supreme  court : 

Meld,  that  the  action  here  was  identical 
with  that  in  tlie  justice's  court,  and  the 
def-iudant  entitled  to  costs  on  recovery 
by  the  plaintiff  of  less  liian  the  sum 
ortered.  (Ni/igara  Falls  Suxpension 
Bridge  Co.  agt.  Backman,  4  Lansing, 
523.) 

See  ExEGUTiON.  (4  Laming.) 

COUNTY. 

See  Board  of  Supervisors.  (46iV.  T.) 

COUNTY  BONDS. 

1.  A  county  bond  issued  to  obligee  or 
hearer  possesses  all  the  elements  of 
commercial  paper,  and  is  subject  to  all 
the  rules  which  peitain  to  commercial 
paper,  and  a  purchaser  aud  holder 
thereof,  is  entitled  to  all  the  rights 
■which  attach  to  iieirotiable  instru- 
ments. [Lindsley  agt.  Dieffendorf,  ante, 
357). 

2.  A  purchaser  of  such*a  bond,  in  good 
faith,  for  full  value,  aud  without  notice, 
possesses  a  perfect  title  thereto  by 
delivery.    {Id.) 

3.  An  action  and  an  injunction  order 
restraining  the  party  in  possession  of 
euch  bond  from  negotiating  or  dispos- 
ing of  it,  is  not  notice  to  a  subse- 
qiieut  bona  fide  nurcliaser  for  value,  in 
tlie  nature  of  lis  pendens  at  common 
law,  as  such  notice  does  not  apply  to 
commeiciiil  paper,  the  title  to  which 
passes  from  Land  to  hand  bydeliveiy. 
(Id.) 

COUNTY    CLEEK, 

See  Judgments.  (4  Lansing.) 

COUNTY  COURT. 

See  Costs.     (A7  N.  F.) 

COUNTY  OFFICERS. 

See  County  Clerk.  (4  Lansing.) 
CouMY  Judge.  (Id.) 


Sheriff.   (Id) 
SUPEllVISOKS.    (Id) 

COUNTER-CLAIM. 

1.  In  action  brought  to  recover  dam- 
ages, for  the  alleged  unauthorized  sale 
of  stock,  the  answer  selling  up  a  coun- 
ter-claim, it  was  proper  for  tlie  referea 
to  state  ail  account  between  the  par- 
ties, and  to  give  judgment  iu  favor  of 
defendants  for  any  balance  found  due 
them  on  account  of  stocks  purchased 
for  plaintiff.  (Stewart  HKi.  Braie,  46 
Jf.  Y.,  44a.) 

Practice.  '47  JV;  F.) 
Eqcity.  (GO  Barb.) 
Defenses.    v4  Lansing.) 
Insurance.    {Id.) 
Trusts  and  Trustees.    {M.) 

COUNTY  JUDGE. 

1.  A  motion  to  dissolve  an  injunction,  may 
be  made  before  answer  \nn  in  (Town  of 
Middletown  agt.  The  Bondoul  dk  Oa- 
wego  M.Ii.  Co.,  ante,  144). 

2.  A  county  judge  has  no  power  or  juris- 
diction, on  granting  an  injunction  ex 
parte,  to  grant  an  order  to  show  cause, 
returnable  l>efnrc  himself,  why  such  in- 
junction shoald  act  be  continued.  (Id.) 

3.  A  county  judge  cannot  hear  a  contested 
motion  as  to  an  injunction  ;  l>ecause  it 
requires  the  motion  on  notice  to  vacate 
shall  be  made  before  the  court ;  and  to 
show  cause  why  the  injunction  should 
not  be  continued,  being  equivalent  to 
a  notice  of  motion  for  that  purpose,  he 
has  no  jurisdiction.  {Id.) 

4.  Where  a  county  judge  grants  an  ad 
interim  order  of  injunction,  with  an 
order  to  show  cause  reinmable  before 
him  on  a  certain  day,  why  such  in- 
junction shovid  not  be  coniinned.  by  a 
non-appearance  of  the  parties  before 
him  to  show  cause  on  the  day  specified, 
the  injunction  ceases,  aud  there  is  none 
to  be  vacated.  {Id.\ 

5.  The  business  which  corporations  were 
created  to  cany  on  is  not  to  be  sus- 
pended, nor  are  their  directors  to  be 
restrained  from  the  discharge  of  their 
different  duties,  except  by  the  court 
and  upon  notice.  (Id.) 

6.  On  an  examination  of  a  party  as  a 
witness  under  sections  890  and  591  of 
the  Code  before  a  county  judge,  the 
judge  has  the  power  to  compel  tlie 
party  to  answer  any  and  all  (jitestioos 
which  the  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadinga 
in  the  action.  {MudU/e  agt.  Oilbert, 
ante,  219). 
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7.  Where  the  defeutlant  is  examined  he 
miiy  be  I'onipelleti  to  iinswer  qnestioiia 
leUitiiig  to  tlie  (iefeuao  interposed  by 
him.  and  not  pertinent  to  the  uffirm- 
aiive  claim  made  in  the  piainiilf's  com- 
plaint, as  well  as  to  such  facts  as  are 
essential  to  enable  tiie  plaintiff  to  make 
out  his  case  as  alleged  iu  the  com- 
plaint   (Id.) 

8.  A  count)/  judge  hn!^  authority  to  make 
an  order  out  of  conit — at  cliambers — 
to  itay  proceedings  on  a  juiiiimeiit  until 
the  hearing  and  decision  of  a  motion 
for  a  new  trial  iu  the  county  court. 
(  Ward  agt.  Bundi/,  ante,  'SM). 

See  Common  Schools.   (60  Barb.) 

liAiLuoAD  Municipal  Bonus.     (4 

I/aiisuig.) 

COURT  OF  APPEALS. 

1.  The  circumstance  that  an  appeal  has 
been  taken  from  the  decision  of  tlie 
court  of  appeals  to  the  supreme  court 
of  the  United  States,  cannot  absolve 
tnis  court  from  following  the  decision. 
By  this  court  the  decision  of  the  trib- 
unal of  last  resort  of  the  state  must  be 
considered  the  law  of  the  land,  until  it 
shall  have  been  reversed.  (Rochester 
and  Genesee  Valley  Railroad  agt.  The 
Clarke  JS'alional  Rank,  60  Barb.,  234.) 

See  Appeal.    {4  Laming.) 

COURT  OF    COMMON    PLEAS  OF 
NEW  YORK  CITY. 

See  Action.    (47  N.  T.) 
Eqdity.  (Id.) 
Jurisdiction.    (Id.) 

COURTS     OF     OYER    AND    TER- 
MINER. 

1.  Sin  je  the  adoption  of  the  constitution 
of  ■  846.  the  organization  of  courts  of 
oyer  and  terminer  is  within  the  con- 
trol of  the  legislature,  with  the  single 
exception  that  a  justice  of  the  supreme 
court  must  be  a  member  of  the  court, 
and  must  preside.  (Smith  agt.  People, 
47  N.  T.,  330.) 

2.  The  legislature  may  associate  other 
judicial  officers  with  the  presiding 
justice,  or  provide  for  commissioners 
to  act  with  him,  to  allow  l:im  to  pre- 
side without,  associates,  making  him 
the  Sole  judge  of  tlie  court.  The  word 
"  preside,"  as  used  in  section  6  of  article 
6  of  the  constitution  of  1846,  and  in  sec- 
tion 7  of  the  same  article  as  amended 
in  1869,  does  not  necessarily  imply  that 
he  must  have  associates.  (Id.} 


3.  Those  portions  of  the  acts  of  18.53  and 
iai7  (chapter  217  i.nd  3.-)-,',  laws  of 
J853,  and  chapier  446.  laws  of  18.i7>, 
amended  the  charter  of  the  ciiy  of  New 
York  perniittinir  courts  of  oyer  and 
terminer  in  and  fur  the  city  of  New 
York,  to  be  held  by  a  justice  of  the 
supreme  court  alone,  were  not  repealed 
by  the  general  repealing  clause  in  the 
''act  to  reorganize  the  local  govern- 
ment of  the  ciiv  of  New  York."  ('fi 
120,  chap.  137,  laws  ot  1870.)  [Id.) 

4.  The  Code  of  1818,  did  not  supersede 
the  provisions  of  the  judiciary  act  of. 
1847  (chapter  280.  laws  of  18 17j,  organ- 
izing the  courts  of  oyer  and  terminer 
throughout  the  stare.  The  (jrovisions 
of  section  24  of  tliar  act,  and  of  section 
17  of  the  Code  substituted  therefor, 
have  no  relation  to  the  oiganization  and 
composition  of  several  courts,  but  sim- 
ply provide  for  an  apportionment  of 
the  business  among  the  justices  of  the 
sufireme  court,  and  a  <iesignation  of  the 
time  and  place  of  holding  the  different 
courts.  (Id.) 

COURT  OF  SESSIONS. 

See  Indigent  Persons.    (47  N.  Y.) 

CREDITORS. 

1.  There  is  no  propriety  in  allowing  one 
creditor  to  make  a  n.uiion  for  a  re- 
ceiver and,  by  stipulation  with  the 
attorney  for  tlie  defendants,  to  allow 
the  proceedings  lo  lie  dormant  for 
months,  until  otlier  creditors  proceed 
to  collect  their  claims,  and  then,  by 
consent  of  the  attorney,  attempt  lo 
gain  a  priority.  (Matter  of  tlie  National 
Mechanics'  Banking  Association  agt. 
The  Mariposa  Company,  60  Barb., 
433.) 

2.  The  rule  which  is  applied  to  dormant 
executions  should  be  applied  to  such 
proceedings,  and  the  vigilant  creditor 
should  be  allowed  priority  ;  especially 
when  it  is  apparent,  from  all  the  facts 
in  the  case,  that  there  has  been  col- 
lusion iu  regard  to  the  prosecution  ot 
the  claim  of  one  creditor,  to  defeat  the 
claim  of  the  other.    (Id.) 

See  Husband  and  Wife.    (60  Barb.) 

CREDITORS'  ACTION. 

See  Arrest.  (4  Lansing.) 

CREDITORS'  SUIT. 

1.  An  action  in  the  nature  of  a  judgment 
creditor's  bill  is  still  allowable,  under 
tlie  Code.  (Bartlett  agt.  Drew,  60 
Barb.,  648.) 
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CRIMINAL  LAW. 

See  False  Stamps  and  Trade  Marks. 

(47  iV.  Y.) 

1.  A  parly  convicted  of  a  misdemeanor, 
and  sentenced  to  imprisonment,  has 
a  riglit  to  be  heard  upon  an  appli- 
cation to  be  heard  upon  an  appli^'a- 
tion  to  be  let  to  bail,  under  the  Re- 
vised Statutes,  (1  If.  S.,  765,  $  19, 
Edm.  fd. ; )  even  after  the  execution 
of  the  judirment  has  commenced ; 
■where  a  writ  of  error  has  been  al- 
lowed, with  a  direction  that  it  shall 
operate  as  a  stay  of  the  execution 
of  the  judirment.  (T/te  Peojple  agt. 
Folmshee,  60  Barb.,  480.) 

IS.  The  office  of  a  writ  of  certiorari,  in  a 
criminal  case,  issued  under  the  pro- 
vis'ioiis  of  the  Revised  Statutes,  after 
trial  and  before  judjfmeut,  is  only  to 
bring  up  the  indictment,  the  proceed- 
ings on  the  trial,  and  any  bill  of  ex- 
ceptions that  may  have  been  taken  ; 
and  it  presents  for  view  only  the  ques- 
tions arising  on  the  indictment  and  bill 
of  exceptions.  (TAe  People a.gt.  Beagle, 
60  Barb.,  527.) 

8.  In  criminal  caseB,  exceptions  can  be 
taken  only  on  the  trial,  and  to  the  rul- 
ings of  the  court  as  to  the  admission  or 
rejection  of  evidence,  or  upon  other 
qneetioiis  presented  on  a  trial  before  a 
jury,  and  not  in  any  case  to  the  judg- 
ment or  order  of  the  court  upon  a 
demurrer.   (Id.) 

4.  By  the  common  law,  hnsband  and 
wife  cannot  be  witnesses  for  each 
other.  The  provisions  of  the  Code  of 
Procedure  do  not  apply  to  proceedings 
under  the  criminal  law.  And  the  act 
of  1869,  (ch.  678.)  allowing  persons 
charged  with  crime  to  be  witnesses  in 
their  own  behalf,  relates  only  to  the 
party  charged  with  crime.  Hence, 
upon  the  trial  of  an  indictment,  the 
prisoner's  wife  is  an  iucompeteut  wit- 
ness for  him.  {Id.) 

See  Evidence.  (4  Lansing.) 
Indictment.    (Id.) 

CRIMINAL  TRIAL. 

6u  False  pRETESSEd.    (47  if.  Y.) 
Trial.  \Id) 


D. 

DAMAGES. 

1.  Interest  upon  the  value  of  property 
lost  or  destroyed,  by  the  wrongful  or 
negligent  act  of  defendant,  is  a  proper 


item   of  damages.     (Parrott  agt.  K. 
and  N.  Y.  Ice  Cos.,  46  N.  Y.,  361) 

2.  Where,  under  sec.  165  of  the  Code, 
defendant  in  an  action  of  libel  or  slan- 
der pifads  the  truth  of  the  matter 
charged  as  defamatory,  and  also  mat- 
ters in  mitigation,  the  aliegaiious  in 
justification,  although  unsustained  by 
proof,  are  no  longer  evidence  of  malice, 
to  be  considered  by  the  jury  and  taken 
as  enhancintr  plaintiff's  damages. 
(Klinck  agt.  Colby,  46  N.   Y.,  427.) 

3.  In  action  against  a  common  carrier 
for  a  failure  to  transport  and  deliver 
goods  in  accordance  with  his  contract, 
the  measure  of  the  damages  is  the  value 
of  the  goods  at  the  place  of  destination, 
at  the  time  they  should  have  been  de- 
livered pursuant  to  the  contract,  and 
in  the  condition  the  carrier  undertook 
to  deliver  them,  less  the  price  to  bo 
paid  for  his  services.  iSturgess  agt. 
Bissell,  46  i\''.  F.,  462.; 

4.  An  action  can  be  maintained  by  the 
owner  of  land  for  an  entry  thereon  and 
ouster,  but  damages  can  only  be  re- 
covered for  the  6im[)le  entry  and  ouster, 
and  not  for  the  coniiiiuaiiou  of  the  tres- 
pass. Those  damages  are  only  recov- 
erable after  the  possession  has  been 
regained.  (Church,  Ch.  J.,  Grovek 
and  Allen,  JJ.,  .concurring.)  (  Wolder 
agt.  The  B.  and  L.  S.  li.  B.  Co.,  46 
N.   Y.,  686.) 

See  Evidence.  ('46  N.  Y.) 
Jurisdiction.    (Id.) 

5.  In  the  absence  of  any  special  con- 
tract, the  law  implies  an  agreement 
upon  the  part  of  a  common  carrier 
to  transport  merchandise  within  a  rea- 
sonable time.  If  he  negligently  omits 
so  to  do.  and  the  market  value  of  the 
merchandise  falls,  the  measure  of 
damages  is  the  difference  in  its  value 
at  the  time  and  place  it  ought  to  have 
been  delivered,  and  at  the  time  of  its 
actual'delivery.  [Ward  agt.  N.  Y.  C. 
B.  B.  Co.,  M' N.  Y.,  29.) 

6.  Exemplary  damages  may  be  allowed 
in  actions  based  upon  negligence, 
where  such  negligence  is  so  gi-oss  and 
culpable  as  to  ■evince  uiter  recklessuesQ. 
{Caldwell  agt.  N.  J.  Steamhoat  Co.,  47 
If.  Y.,  282.) 

7.  Corporations  are  not  exempt  frbm 
punitive  damages  in  a  proper  case. 
(Id.) 

8.  Ill  an  action  brought  to  recover  dam- 
ages for  the  death  of  a  .child  three 
years  old,  under  the  provisions  of 
chapter  450.  Laws  of  1847,  as  amended 
bv  chapter  256,  Laws  of  1849,  the 
absence  of  proof  of  special  pecuniary 
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daniHire  resuliiiitj  from  the  death  of 
the  cliild  will  uoi  iu-itify  the  court  in 
Iioiisiiiiiiiiff  liie  |)laiv.tirt  or  in  directiiiff 
the  jurv  lo  fiiwi  oiilv  noininiil  daniages. 
Uhi.  iis-t.  \M  St.  and  G.  S.  F.  B.  B.  Co., 
47  N:  Y.,  37±) 

Hee  Contracts.     (47  N.  Y.) 
Fkauu.     (Id.) 
Wakkanty.  (60  Barh.) 

9.  In  leplevin  for  a  horse,  tlie  plaintiff 
gave  boiKis  and  obtained  the  property, 
■wliich  was  retaken  by  the  defendant 
on  security  jriven  i)y  him.  No  gronnd 
for  exemplary  damagea  to  plaintiff 
was  shown.  The  court  charged  that 
if  the  plaintiff  I'ecovered,  he  was  en- 
titled, to  actual  damages  for  detention, 
to  recover  for  use  of  the  horse  : 

Held,  that  the  charge  was  error.  Twinam 
agt.  Sicart,  (4  Lansing,  263.) 

jSee Assessors.  (A  Lansing.) 

Ciiattei.  Mortgagk.    (Id,) 
Fedekal  Courts.  (Id.) 
HiGHWAVS  and  Streets.  (Id.) 
Kailroad  Cosipany.    (Id.) 
Sale  of  Chattels.  (Id.) 


DEBTOR  AND  CREDITOR. 

See  Partnership.    (47  N.  Y.) 

1.  The  law  devotes  all  the  property  of  a 
debtor,  both  real  and  personal,  to  the 
payment  of  his  debts;  and  if  a  debtor, 
instead  of  paying  his  debts,  nses  his 
personal  projierty  upon  tlie  real  estate 
of  another,  so  that  it  becomes  part  of 
Buch  realty,  fortiie  purpose  of  defraud- 
ing his  creditors,  and  preventing  them 
from  obtaining  satisfaction  of  their  de- 
mands out  of  his  property,  with  the 
knowledge  and  consent  of  the  owner 
of  the  really,  the  judgment  creditor 
may. follow  the  property  into  the 
hands  of  the  owner  of  the  premises 
thus  benefited,  and  fasten  his  judgment 
upon  such  preinises,  to  the  extent  of 
the  debtor's  property  tlierein.  (Isham 
agt.  iihafer,  60  Barb.,  317.) 

2.  There  is  a  distinction  between  the 
property  of  a  judgment  debtor,  as  such, 
and  his'  gratuitous  services  in  man- 
aging his  wife's  business.  (Id.) 

See  Corporations.  (60  Barb.) 
Creditors.   (Id.) 
Fraudulent  Conveyance.   (Id.) 
Husband  and  Wife.    (Id.) 
Principal  and  Agent.  (Id.) 
Vendor  and  Purchaser.  (Id.) 
Action  (4  Lan.nng.) 
Insolvency.   (Id.) 


DECLARATIONS      AND 
SIONS. 


ADMI»- 


See  Deed.     (46  N.  Y.) 
Evidence.     (Id) 
Husband  and  Wife.    (Id) 
Evidence.  (4  Lansing.) 

DECREE. 

iS"*!*  Foreign   Judgment.      (46  iV.  Y.) 
Judgment.    (4  Lansing.) 

DEDICATION. 
See  Literary  Property.    (47  If.  Y.) 

DEED. 

1.  Permanent  and  visible  monnments  re- 
ferred to  in  a  deed,  will  control  courses, 
distances,  and  quantity  ;  but  when  the 
monument  called  for  is  not  found,  nor 
its  location  or  existence  proven,  the 
lands  must  be  located  by  the  other 
parts  of  the  description.  And  where 
the  grant  describes  the  premises  by 
definite  and  distinct  boundaries,  from 
which  tlie  lands  conveyed  may  be 
located,  no  extrinsic  facts  or  parol 
evidence  of  intent  can  be  resorted  to, 
to  control  or  vary  the  description. 
(Breiv  agt.  Swift  46  JW  Y,  201.) 

2.  In  a  deed  of  a  flouring  mill  and  pre- 
mises, was  contained  the  following 
grant:  "Together  with  the  privilege 
of  taking  from  the  mill  race  375  cubic 
inches  ot  water  under  thirteen  feet 
head,  when  there  shall  be  so  much 
water  in  said  race,"  etc.: 

Held,  the  deed  granted  the  privilege  ofl 
taking  from  the  race  375  inches  of 
water  and  no  more,  under  whatever 
head  the  grantee  might  take  it,  up  to 
thirteen  feet.  (Rapallo.  J.)  (Tor- 
rance agt.  Conger,  46  N.  Y.,  340.) 

3.  The  recital  in  a  deed  was  in  substanc*, 
that  it  was  made  in  pursuance  of  aeon 
tract  with  A.,  of  whom  the  grantee 
was  assignee,  and  as  such  entitled  to 
the  conveyance : 

Held,  that  the  legal  inference  from  the 
facts  stated  was  in  support  of  the  title, 
and  there  was  nothing  therein  impos- 
ing upon  a  bona  fide  mortgagee,  the 
duty  of  examining  the  contiaet  or  as- 
sigi'iment,  for  the  purpose  of  ascertain- 
ing if  there  were  latent  defects  in  the 
title,  or  latent  equities  in  favor  of  the 
assiirnor.  (Acer  agt.  Westcott,  46  N. 
Y.,2&i.) 

See  Equity.    (46  N.  Y.) 

Tenants  in  Commok.    (Id.) 
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4.  It  is  not  within  the  constitutional 
power  of  congress,  to  prescribe  for 
the  States  a  rule  for  tlje  transfer  of 
property  within  them.  A  deed,  there- 
fore, is  not  invalid  because  not  duly 
stanioed.  {Moore  agt.  Moore,  47  N.  Y., 
467.)' 
See  Evidences.    (47  iV.  r;) 

Tax  Sales.     (Id) 

ADVERS'i  Possession.  (60  Barb.) 

Ejectment,  {fd.) 

HUSBANI>    AND    WIFE.      (/if.) 

Limitations,  Statute  of.    (Id.) 
Eefoijmation  of  Deed.    (Id.) 
Defences.   (4  Laming.) 
Dower.  (Id.) 
Easement.  (Id.) 
Evidence.  (Id.) 

Mistake  of  Law  and  Fact.    (Id.) 
Tkusts  and  Trustees.  (Id.) 

DEFAULT. 
Bet  Appeal.  (4  Laming.) 

DEFENSES. 

1.  Plaintiff  delivered  certain  negotiable 
bonds  to  defendant  for  sale,  who, 
upon  discovering  they  were  stolen 
bonds,  refused  to  surrender  them,  hut 
notified  tlie  original  owner.  Tlie 
latter  brought  an  .iction  to  recover 
possession,  and  the  bonds  were  taken 
oy  the  sheriHf.  by  virtue  of  process 
therein.  After  this,  action  was  brought 
for  the  conversion  of  the  bonds  by 
defendant,  plaintiff  was  made  defend- 
ant in  the  replevin  suit. 

Htld,  that  latter  suit  was  no  defense  to 
this  action.  (  Welch  agt.  Saqe,  47  iVl 
F.,  143.)  =        "J/. 

2.  Ecjuitable  defenses  and  counter- 
claims to  actions  at  law  are  confined 
to  the  cases  in  which  a  court  of  equity, 
if  its- jurisdiction  were  invoked  by  ac- 
tion, would  restrain  or  limit  the  suit 
at  law,  and  grant  equitable  relief 
against  it.  (Cramer  agt.  Benton,  4 
Landing,  291). 

3.  Where  a  defendant  sets  up  and  seeks 
an  adjniiicaiion  in  his  favor  npon  an 
equiiable  defense,  or  counter  claim,  he 
is  pro  hue  vice,  in  a  court  of  e<iuiiy, 
and  mnsc  rely  upon  its  principles  io 
maintain  his  claims.  (Id.) 

4.  In  an  action  of  ejectment  the  plaintiff 
claimed  under  a  deed,  with  waii-anty 
from  the  defendant's  grantees.  The 
defendant  pleaded  in  defense  and, 
against  objection,  pioved  a  mutual 
mistake  between  himself  and  his  said 
grantees,  by  which  the  premises 
claimed  were  unintentionally  des- 
cribed in  his  deed  to  ihem  : 


Meld,  that  the  defense  was  in  effect,  a 
claim  to  have  the  deed  to  the  plain- 
tiff's grantors  reformed  ;  and  as  equity 
could  not  decree  reformation  of  that 
deed  in  an  action  to  which  the  grantees 
therein  were  not  parties,  it  could  not 
uphold  the  defense  in  the  action. 
(Hieks  agt.  Shepard,  4  Lansing,  335.) 

See  Bail.  (4  Laming.) 
Bridges.    (Id.) 
Contract.  (Id.) 
Donatio  Causa  Mortis.  (Id.) 
Executors  and  Admikistkatobs. 

ild.) 
Insolvency.  (Id.) 
Insurance.  (Id.) 
Order  of  Court.  (Id.) 
Statutk  of  Limitations.   (Id.) 
Usury.  (Id.) 

DEFINITE  AND  CERTAIN. 

2.  A  motion  to  make  more  definite  and 
certain,  under  section  160  of  the  Code, 
should  point  out  wherein  the  alleged 
defect  consists.  (Bathbun  agt.  Mark- 
ham,  ante,  271). 

DELIVERY. 

See  Contract.    (A  Lansing.) 

Donatio  Causa  Mortis.    (Id.) 
Sale  of  Chattels.    (Id.) 

DEMAND. 

See  FoBECLOSCRE.  (4  Laming.) 

DEMISE. 

<See  Lease.    (4  Lansing.) 

DEMURRER. 

See  Appeal.    (47  iV.  F.) 
Practice.     [Id.) 
Trial.     (Id.) 
Foreclosure.  (4  Lansing.) 

DEPOSITION. 

1.  Section  401  of  the  Code  does  not  au- 
thorize an  application  for  a  reference 
to  the  depositon  of  a  parti/  to  the  action 
under  that  section.  (Cocke]/  agt.  Ilurd, 
ante,  140.) 

2.  A  deposition  taken  nnder  a  commis- 
sion will  not  be  excluded  because  an 
answer  to  a  cross  interrogatory  is  not 
full.  If  such  answer  is  not  clearly 
evaKive.  a  party  de.sirons  of  eliciting 
further  facts  can  do  so  only  by  obtain- 
ing a  re-execution  of  the  commission. 
(liaker  ugt.  Spencer,  47  N.  Y.,  562.; 
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DKPO.SITOIL 
See  Basks  axd  B.vnkixo.     (46  3'.  F.) 

DESCRIITIO  PERSONS. 
See  Judgments.    (4  Lansing) 

DESCENT. 
See  Eqcitable  Cosvebsios.    (4  Lara-  \ 

DEVISE. 

1.  A  devise  to  an  nuincorporated  charita- 
ble associatiou  i.-t  void,  and  is  not  made 
valid  by  the  incorfxjnttiou  of  such  as- 
sociation after  the  death  of  the  testator. 
So.  also,  a  .iiib^eqiieut  .intendment  of  its 
charter.  impar;s  no  valiiiity  toadevis« 
to  a  Curt  oration,  not  authorized  t"  take 
at  th»  Tijie  of  ^lu•h  neatii.  (  Wk'.tt  et 
oL  Exri.  agt.  UoirardAd  N.  Y..  144.) 

2.  A  devi.se  to  a  corforation  organized 
under  tiiC  laws  of  aiiotiier  state,  is  void, 
unless  it  is  aa:hor:zed  so  to  take  by  a 
statute  of  this  stri-e,  although  by  its 
charter  it  has  tiiut  authority.     {Id.) 

3.  A  devi.se  of  lanis,  with  power  of 
absolute  disposal  for  the  use  of  the 
devisee,  wittiout  anything  lo  qualify 
the  words,  is  a  gift  in  fee  gimple. 
(r«n-yau't.   Wirjglm.  A~  N.  Y.,  itiil.) 

4.  The  word  "  estate  "  used  in  a  devise 
refers  to  tne  tes'ator'.s  title,  and  indi- 
cates an  intent  to  uive  all  the  estate 
or  interest  in  the  property  wiiich  the 
lesta'or  can  dis(>ose  of  by  wi!l.  unless 
by  express  terms  or  by  necessary 
impliiation  it  appear  that  it  was  used 
as  descripnve  of  or  referring  to  the 
corpus  of  the  property,  but  it  may  be 
controlled  bv  otlier  portions  ot  the 
will.     [Id.)  ' 

5.  By  a  clause  in  the  testator's  will  he 
devised  as  f'llowr  :  ••  I  give  and  devise 
to  my  sou  X.  the  K.  farm,  a.s  it  is  now 
occupied  by  him.  to  be  held  and  en- 
joyed i.-y  iiim"  f'-r  life;  "and  after  the 
death  of  luy  .laid  ^oii  X..  I  give  and 
devise  the  said  K.  farm  to  his  chil- 
dren.'' Bet'  're  tiie  date  of  the  will  tlie 
K.  farm  had  been  divided  by  a  sur- 
veyor's line,  the  son  occupied  that  por- 
tion of  the  farm  on  one  siiie  of  the  line  : 
and  wtiether  he  or  the  testator  oc>m- 
pied  the  other  portion  was  in  dispute: 

Held,  that  conceding  the  sod's  occupation 
to  have  been  only  of  one  portion  of  the 
farm,  liie  whole  passed  to  him  under 
the  f;evi.-e  {.Sfuiijj  agt.  Dinmick,  4 
Lartfiag,  496.) 

6.  A  testator  devised  his  real  aod  per- 


sonal estate  to  his  wife  for  her  use  and 
benebt  until  his  yonnk'est  ciiild  should 
be  l%ven'y-fine  ;  or,  in  case  such  chdd 
should  not  attain  that  age,  uniil  the 
age  of  his  next  yonnirest  ihiid  should 
reach  twenty -one  ;  when  he  directed  hia 
estiite  to  go  one  third  lo  iiis  widow 
and  the  remainder  among  his  cliildren. 
The  testator  had  three  cuiidren  : 

Held,  that  upon  the  testator's  decease 
the  widow  took  an  estate  of  inherit- 
anc«  in  one  third  of  the  estate,  and  for 
years  in  the  other  two  thiids;  and  tl;e 
children  a  vested  remainder  in  fee 
descendible,  devisable,  iiiid  alienable 
bv  them.  (Tracy  agu  Amti,  4  Laruiny, 
500  ) 

Su  Adveebe  PossesSIOXS.  (4  Larcsing.) 

DILIGENCE. 
Stf  Sale  of  Chattel.s.    (I  Laming.) 

DIRECTORY  STATUTE. 
See  LOAX  CoMMiSsioXEKS.  ( I  Lanriitg.) 

DISCHARGE. 
See  Baxkecpt  Act.     (46  .V.  Y.) 

DISCHARGE  OF  JUDGMENT. 
See  Jci>GMENTS.  (4  Laming  ) 

DISCHARGE  IN  INSOLVENCY. 

See  IxsoLVEXcr.    (4  Lantivtg.) 

DISCRETION. 

See  Appe.vl.     (46  .V.  Y.) 
Appeal.  (4  Lansing.) 

DISCONTINUANCE. 
Ste  Costs.    ;4  Lairing.) 

DISLOYALTY, 
See  CoXTEACT.   (4  Lanfing.) 

DISQUALIFICATION. 

Sne  Bastardy  Peoceedixg8.    (4  Xa»w 
ing.) 

DISTRIBUTION. 

See  Arrest.    (4  Laming.) 

DISTRICT  COURTS  OF  THE  CITY 
OF  NLW  YORK. 

See  Actiok.     (47  .V.  Y.) 
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DirCHES  AND  DRAINS. 
Sk  Surface  Water.  (4  Lansing. ) 

DIVORCE. 

1.  In  Rii  action  for  divorce  bronght  by  the 
bnebaiul  against  the  wife,  for  adnltery, 
tite  defendant  is  entitled  lo  an  allow- 
ance as  counsel  fees  to  enable  her  to  de- 
fend the  action,  where  she  inierposes  a 
defense  of  recrin)iniUory  clmrs^es  of 
adultery  against  the  plainiift',  includiDg 
an  act  of  adultery  lonml  against  the 
plaintiff  on  a  former  triil.  but  which 
was  sLowii  to  have  been  condoned  by 
the  wife.  (Miller  agt.  Miller,  ante, 
125.) 

2.  And  it  is  no  valid  objection  to  such 
allowance,  that  the  parlies  to  this  ac- 
tion, on  a  former  occasion,  voluntarily, 
with  the  assent  of  their  counsel,  en- 
tered into  an  agreement  for  a  separa- 
tion from  b^;d  and  board,  and  for  a 
gettlement  of  all  suits  between  them  ; 
and  that  the  husband  in  pursuance  of 
that  agieeuient  transferred  and  de- 
livered to  the  wife  some  $',2,000,  in 
property  which  she  agreed  to  receive 
ftnd  accept  in  lieu  of  dower,  and  of  all 
right  in  his  property  and  '•  in  lull  for 
all  future  charges  or  liabilities  for  her 
■upport."   (Id.) 

3.  A  decree  of  divorce  obtained  in 
another  state,  the  defendant  not  being 
Served  with  process,  and  both  parties 
at  the  cununeiicement  of  the  suit  and 
during  irs  pendency  being  residents  of 
this  stale,  is  invalid.  {Hoffman  agt. 
Hoffvu^H,  46  N.  r.,  30.) 

4.  A  decree  of  divorce,  granted  by  a 
court  in  Ohio,  where  neither  of  the 
parlies,  in  fact,  resided  at  the  time, 
without  any  appearance  by  the  defend- 
ant, or  notice  lo  iiini,  e.xcept  the  pub- 
lication of  a  notice  to  appear,  in  a 
new.apaper,  is  not  valid  and  binding 
here,  so  as  to  annul  a  marriage  sol- 
emnized in  this  state.  (Followinu  the 
decision  of  the  court  of  appeals,  in 
KervHiit.  Kerr,  41  N.  V.,  273.)  (PUelps 
agt.  Baler,  60  Barb.,  107.) 

5.  If  ench  a  decree  contains  a  direction 
for  the  payment  of  alimony,  it  is  void 
in  this  stale,  as  lo  the  alimony,  what- 
ever its  eH'ect  may  be  upon  the  mar- 
riage ;  and  will  furnish  no  foundation 
tor  an  aciioii  here  to  recover  the  al- 
imony awarded  by  it.    (Id.) 

6.  A  decree  of  divorce,  a  vinriilo  ma- 
trimonii, granted  in  Iowa,  for  cruel 
and  iiilinman  ireatment  a-.id  desertion, 
befT)re  the  nhiiniitf  has  obtained  a  res- 
idence in  inai  elate,  the   cause  occui- 


riiig  while  the  parties  were  domiciled 
here,  and  the  defendant  never  having 
resided  in  Iowa,  is  not  valid  for  any 
purpose  here.  (Holmes  dgt.  Holmes,  4 
Lansing,  388. ) 

7.  Service  of    the   process  of  an  Iowa 
court,  in  this  slate,  gives  no  jurisdic- 
ti  '11  to  such  court  to  decree  a  divorce. 
(Id.) 
See  Appeal.  (4  Lansing.) 
Evidence.  (Id.) 
Execution.    (Id.) 
Okueu  of  Court.  (Id.\ 

DOCKET  OF  JUDGMENT. 
S'ce  Judgments,  (i  Lansing.) 

DOMICIL. 

See  Assessments.   (4  Laming.) 
DiVOKCE.    (Jd.) 

EXECUTOKS  AND   ADMIXISTRATOB8. 
(Id.) 

•  DONATIO  CAUSA  MORTIS. 

1.  The  delivery  ot  a  negotiable  security, 
with  intent  to  give  the  same  mortit 
causa,  ve.-its  the  liile  in  the  donee,  sub- 
ject to  the  rights  of  the  doner's  per- 
sonal repiesentatives  lo  call  it  in  ques- 
tion, for  the  benefit  of  creditors,  to  the 
extent  of  their  cluiins.  (  House  agu 
Grant,  4  Laming,  i!96.) 

'J.  Claims  against  the  donor,  presented 
to  his  adminisirator,  but  not  otherwise 
esiablished,  do  not,  as  against  the 
donee,  show  the  existence  of  debts. 
(Id) 

3.  In  an  action  by  a  donee,  cattsa  mortit, 
of  a  promissory  note,  |)ayable  to 
bearer,  against  ihe  maker,  who  has 
paid  the  ssime  to  ihe  donor's^Httminio- 
trator,  wiihout  production  of  the  note, 
the  defendant  cannot  interpose  the 
claims  <rf  creditors  to  defeat  the  plain- 
tiff's right  to  rectiver.   (Id.) 

DONOR  AND  DONEE. 

See  Donatio  causa  mortis.    (A  Laatf 
ing.) 

DOWER. 

1.  A  wid<tK  who  elects  to  take  and  ao 
ceptsK  gross  sum  frciu  surplus  moneys 
paid  into  c»inrt  under  a  judgment  of 
foreclosure,  in  lien  of  her  dower  riuht^ 
is  entitled  lo  the  full  fnm  accepted,  tret 
from  aiiv  cosis  or  commissions  on  a 
reference  in  obinining  it.  (Campbell 
agt.  Ervitig,  ante,  268. 

Su  MORTGAGB.      {46  N.  T.) 
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2.  Where  the  wife  niiifes  with  lier  hns- 
baud  in  conveying  an  e^itate  in  whicli 
she  is  entitled  to  dower,  the  convey- 
ance openites  as  nn  exnn<.'uislinient  of 
her  right  not  only  with  respect  lo  the 
grantee  and  his  snceessors  in  interest, 
oat  also  as  to  the  third  parties.  {Elmen- 
dorfa-j^i.  LocLicood,  4  Laming,  333.) 

DRAFT. 

Sse  Bills  of  Exch.\kge.    (46  iV.  F.) 
See  AsSiGXMEST.  (4  Landing.) 

DRAIXAGE. 
See  Easement.    {47  -V.  T.) 

DRAMATIC  COMPOSITION. 
Bee  LiTERAP.T  Peoperty.     {47  N.  T.) 

DRAWER   AXD  DRAWEE. 
See  Assignment.  (4  TxiHsing.) 

E. 

EARNINGS. 

See  Parent  and  Child.  (4  Lanting.) 

EASEMENT. 

L  The  mle  of  law  wliich  creates  an  ease- 
ment in  f;ivor  of  one  or  two  teneinents 
or  heritages  belonging  to  a  single 
owner,  nixm  the  s;il'-  of  one  of  them,  is 
confined  to  cases  where  there  is  an  ap- 
parent sign  of  servitmie  on  the  part  of 
the  other,  wiiich  would  indicate  its  ex- 
istence to  a  person  reasomihly  familiar 
witii  the  siihject  upon  an  iii»|>ection  of 
the  ])rerai?es.  The  owner  of  two  ad- 
ioininsr  hou.-ies  and  lots  in  the  city  of 
jfew  York,  known  as  Nos.  83  and  8.5, 
bnilt  a  vanit  iialt  in  the  It>t  of  eath, 
extended  the  diTisiou  fence  over  the 
Center  of  the  vault,  itnd  then  erected 
an  out  house  for  eaeii  dwelling,  on 
either  side  of  the  fence,  over  the  vault. 
A  dram  Irum  tiie  vault  ran  thronirh 
the  lot  of  No.  85.  Defendatit  pur- 
chased No.  85  receiving  a  full  cove- 
nant deed  without  reservation.  Af:er 
that,  plaintiff  purchased  No.  83.  De- 
fendant closed  up  the  diain: 

Held,  the  servitude  was  not  apparent, 
and  no  easement  exi.-ted  in  favor  of 
No.  83.  (  BiUifrtcortli.  agt,  daic/ord, 
46  .V.  r.,  349.) 

i.  The  presuropiion  of  law  that  when 
the    owner    of    a    whole    tenemeut 


divides  the  same  and  convevs  a  por- 
tion, the  parties  contract  with  refer- 
ence to  the  visihle  physical  condition 
of  the  pi-operty  at  ihe  time,  may  be 
repelled  l>y  actual  kiiowleiige  ot'i  the 
part  of  the  coniraeling  pariies  of  facts, 
which  negative  any  liedaction  to  be 
drawn  from  tlie  aiparent  condition. 
Where  there  is  proof  of  sncii  knowl- 
edire.  they  are  piesnined  to  have  con- 
tracted not  solely  with  reference  to 
its  condition,  as  it  would  have  been 
presented  to  a  stranger,  iiut  a:<  it  was 
known  to  be  bv  liie  |>arties.  (Simnwnt 
agt.  Clooiian,  47  J\'.  ¥.,3) 

3.  The  owner  of  the  soil  npon  which 
surface  waters  stand  orthroMirii  which 
they  soak,  has  tiie  rii:lii  to  lead  them 
of!  in  such  direction  and  in  such 
quantity  as  be  sees  fit,  l:ikin>:  care 
only  tnat  he  does  not  injure  his  neigh- 
bor by  discharging'  them  iipoir  him  in 
an  unusna!  quantity  or  at  an  unusual 
place,  and  has  tiie  right,  at  his  (dea- 
siire,  to  change  the  diieciion  of  the 
diiii-.iage.  But  where  the  owner  of  a 
tract  of  land,  ui-oii  which  was  a  marsh, 
has  dug  a  ditch  therefrom  through 
other  portions  of  the  trac.  iiKikiiig  a 
permaneht  channel  in  which  the 
waters  gathered  in  the  niar.^ii  fJow  in 
a  continuous  stream,  nnrually  benefit- 
ing the  lands  drained  and  tiie  lands  to 
which  is  conveyeii  a  siiji]  ly  of  irood 
water,  and  siihseqnenily  ai.d  while 
these  reciprocal  heiiehis  and  burdens 
were  existing  and  apparent,  has 
divided  the  tract  into  p  ircels.  and  con- 
veyed the  parcels  to  different  grantees, 
who  contracted  with  refeience  to  such 
a  condition  of  the  lands,  the  respective 
grantees  have  no  right  to  ciiuiue  the 
relative  condition  of  one  parcel  to  the 
injurv  of  anothei.  ICurtis  agt.  Ai/r- 
auU,'A7  N.  Y.,  73.) 

4.  The  owner  of  an  assessment  by  re- 
servation has  no  greater  liui.ts  under 
it  than  he  would  have  if  aninii-ed  by 
grant,  and  is  limited  to  siuii  use  of  it 
lis  18  reasonably  necessary  to  its  en- 
joyment. {HuJtoTi  agt.  Ycang,  4  Latu- 
ing.  63.) 

5.  The  owner  of  a  brick  building,  con- 
veyed, without  reservation,  to  the 
owner  of  an  adjoining  lot.  the  land 
upon  which  the  iialf  of  one  of  the  side- 
walls  of  the  biiiling  stoo  i,  the  irrantee 
made  no  use  of  the  wall  for  ten  years, 
and  then  buiit  against  it.  ;iMd  the  wall 
was  nsed  by  him  and  by  tiie  irrantor, 
and  the  latter's  grantee  of  the  building, 
for  ten  years  more,  as  a  party  wail : 

Held,  that  such  gi-mtees  liaii  a  right  in 
the  wall  as  a  party  wall.  (Bnoki  agt 
Curtii,  4  Lanxing,  283.) 
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6.  An  easement  established  by  prescrip- 
tion, or  iuferred  from  user,  is  limited 
to  the  actual  user.  (Id.)  . 

?.  The  owner  of  an  easement,  by  pre- 
scription, for  support,  in  a  party  wall, 
may  not  add  to  the  wall  by  building 
on  It,  or  occupying  the  adjoining  prem- 
ises to  a  greater  extent  than  is  estab- 
lished by  the  user,  or  is  inferable  there- 
from as  a  necessary  legal  incident. 
(Id.) 

See  Private  Wat.    (Id.) 

ECCLESIASTICAL    CORPORA- 
TIONS. 

See  Contract.    (4  Lansing.) 

Religious  Corporations.   [Id.) 

ECCLESIASTICAL  TRIBUNALS. 

See  Contract.    (4  Lansing.) 

EJECTMENT. 

/SteeDEED.    (46  N.  T.) 

1.  In  an  action  to  recover  the  possession 
of  real  estate  in  the  occupancy  of 
tenants  of- one  claiming  title  adverse 
to  plaintiff,  the  landlord  is  a  necessary 
party,  and  the  presence  of  the  tenant 
18  not  essential  to  enable  him  to 
litigate  the  ti^le.  He  may,  therefore, 
■waive  the  defect  of  the  non-joinder  of 
the  tenant  as  a  party  defendant,  and 
the  not  taking  the  objection  by  demur- 
rer or  answer  is  such  a  waiver.  (Fin- 
negan  agt.  Carraher,  47  N.  Y.,  493.) 

2.  Defendant  (the  landlord),  at  the  time 
of  the  service  of  summons  and  com- 
plaint upon  him  in  such  an  action, 
told  plaintiff's  attorney,  by  whom 
they  were  served,  that  he  lived  in 
and  was  in  possession  of  the  house  in 
question,  and  upon  the  faith  of  that 
statement  the  attorney  served  the 
papers  upon  him. 

Beld,  that  the  defendant  was  estopped 
from  denying  that  he  was  in  the 
possession  of  the  nremises  at  the  time 
of  the  commencement  of  the  action,  by 
bis  declaration,  and  by  receiving  and 
retiiining  the  complaint,  without  ob- 
jection, that  he  was  not  the  proper 
party.     (Id.) 

8.  In  an  action  of  ejectment,  where  the 
defendant  sets  up  as  an  equitable  de- 
fense a  mistake  in  a  deed  executed  by 
him,  under  which  the  plaintiff  claims, 
a  court  of  equity  would  not  attempt  to 
make  a  decree  altering  the  legal  effect 
of  such  deed,  unless  the  other  parties 
to  that  conveyance,  as  well  as  subse- 


quent purchasers  for  value,  who  have 
conveyed  with  warranty,  were  before 
it.  ( C'ramei-  agt.  Benton,  60  Barb.,  -216.) 

4.  Though  in  an  action  of  ejectment,  the 
jury  may  only  be  required  to  answer 
specific  questions  of  fact  where  they 
render  a  general  verdict  (Code,  6  261), 
yet  by  consent  they  may  fincf  upon 
particular  questions  of  fact,  without 
finding  such  verdict,  and  in  such  case 
their  finding  is  in  the  nature  of  a  special 
verdict.    (Carr  agt.  Carr,  4  Laming, 

See  Action.  (A  Lansing.) 

Husband  and  Wife.  (Id.) 
Defenses.    (Id.) 

ELECTION  OP  REMEDIES. 

1.  Where  a  party  has  an  election  between 
two  inconsistent  remedies,  he  is  con- 
fined to  that  which  he  first  chooses. 
W.  and  defendant  were  joint  owners 
of  a  sloop.  Defendant  ignoring  W.'s 
rights,  sold  the  whole  vessel  to  M. 
W.,  after  the  sale,  took  and  retained 
possession.  M.  thereupon  libeled  the 
vessel,  as  owner,  in  the  United  States 
district  court  She  was  seized  by  tiie 
marshal,  and  M.,  having  obtained  judg- 
ment, by  default,  she  was  delivered  to 
him.  W.  assigned  his  interest,  and  also 
his  claim  against  defendant,  to  plain- 
tiff, who  sues  for  conversion  : 

Held,  that  W.,  having  elected  to  assert 
his  rights,  by  retaining  possession,  and 
refusing  to  recognize  the  sale,  he  and 
his  assignees  were  precluded  from 
maintaining  an  action  for  the  conver- 
sion. •  Rodermund  agt.  Clark,  46  N. 
Y.,  354.) 

See  Cause  of  Action.    (46  N.  Y.) 
EMINENT  DOMAIN. 

See  Statutes.    (46  N.  Y.) 

1.  Where  power  is  delegated  by  the 
legislature  to  the  common  council  of 
a  city,  to  auth(n-ize  the  laying  of  rail- 
road tracks  along  cu'  across  any  of  its 
streets,  subject  to  the  same  chums  and 
conipensation  for  damages  to  th« 
owners  or  lessees  of  adjoining  property 
•which  is  allowed  under  the  general 
railroad  laws,  the  common  council  has 
power  to  authorize  the  laying  of  a 
branch  track  from  a  private  elevator 
across  such  streets  to  the  track  of  a 
railroad,  to  be  run  by  the  railroad 
company    for    the    transportation    of 

fraiu,  &c.,  to  and. from  the  elevator, 
t  is  not  requisite  that  the  ordinance 
giving  the  authority  shoui.l  provide 
for  couipeusutiou,  as  that  is  provided 
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for  in  the  act.     {Clarke  agt.  Blachmar, 
47  iV.  Y.,  150.) 

See  Lien     (47  N.  T) 

Highways  anu  Streets.  (4  Lam- 
ing.) 

ENEMY. 

&«  Contract.    (4  Lansing.) 

ENLISTMENT. 

See  Towns.  (4  Jjan.ting,) 

Parent  anu  Child.   (Id.) 

ENTRIES. 

iS«  Judgments,  (i  La/uing.) 

EQUITABLE   COUNTER-CLAIM. 

See  Defenses.  (4  Lansing.) 

EQUITABLE  DEFENSE. 

See  Eject.ment.    (60  Barb.) 
Eqlitv     (Id.) 

Li.MiTATioNs,  Statute  of,  (Id.) 
■  Defenses    (4  Lansing.) 

EQUITABLE  ASSETS. 

See  Garrett  agt.  Scheffer  (mem. 
(47  iV.  r.,  656.1 

EQUITABLE  ASSIGNMENT. 
See  AssiGN.MENT.    (4  Lansing.) 

EQUITABLE  CONVERSIONS. 
See  Wills.    (46  N.  T.) 

1.  Mere  titfcretioiiaiv  power,  given  ex- 
ecutors, to  sell  ana  convey  real  estate, 
does  not,  operrtie  as  an  equitable  eon- 
version  iliereiif.  (McCarty  Aj^i.  Deming. 
4  Lansing,  4-10.1 

t.  Wliere  executors  weie  given  power. 
by  tlie  will,  to  t^ell  and  convey  real 
estate,  and  ilie  purpose  of  tlie  safe  was 
evideiiily  to  enable  them  to  satisfy  be- 
quests which  weie  void: 

Held,  that  ilieir  anthority  to  pell  was  not 
lo  1)6  con^trned  as  a  direction  to  con- 
vert the  real  into  personal  estate,  for 
distiibutiiii  anionir  the  testator's  next 
of  kin,  siiiie  of  \vli<>ni  were  aliens  ;  but 
that  the  rial  estate  descended,  as  sncli, 
to  iiis  heiu-at-law  entitled  to  take,  as 
citizens  of  the  United  Stales.     (Id.) 

EQUITABLE  ESTOPPEL. 
See  EsTOi'i'EL.    (4  Laming.) 


EQUITABLE  JURISDICTION. 

Sef  Defenses.  (4  Lansing.) 

ESTOl'I'EL.     (Id  ) 

Ne  Exeat,  (id.) 

EQUITABLE  LIENS. 

I.  An  equitable  claim  of  land,  which  ex- 
isted prior  to  the  recovery  of  a  judg- 
ment. 18  given  a  (ireterence  over  judg- 
nieiits  docketed  afierwards  ;  but  in  no 
case  is  that  preference  given  where 
the  eqMital)le  right  did  not  exist  prior 
to  the  recoverv  of  the  judgment.  (Cook 
agt.  Kraft,  60' Barb.,  409.) 

'2.  There  is  no  principle  of  equity  by 
which  a  purchaser  of  re.tl  estate,  or  of 
a  lease  wliicli,  at  the  time  of  the  pur- 
chase, i.s  subject  to  the  lien  of  a  judg- 
ment can  claim  that  iniproveuients sub- 
sequently made  by  hiiu,  a'though  with 
out  kiiowletige  of  ihe  jiidvineiit,  arfr 
exempt  from  the  lien.    (Id.) 

EQUITABLE  MORTGAGE. 

See  Equity.    (46  iV.  V.) 
Mortgagee.    (Id.) 
Mortgage    of  Real  Estate.    (4 

Lansing.) 

EQUITABLE  RELIEF. 

See  Corporation    (4  Bansing.) 
Defenses   (Td.) 
Ne  Exeat.  (W.) 
Notes  and  15ii.ls.    (Id.) 
Mistake  of  Law  and  Fact.   (Id. 

EQUITY. 

1.  While  equity  may  not  interfere  to 
secure  to  a  (larty  a  leiral  light  of  no 
value,  it  will  not  inleipose  to  restain 
liim  tVoui  enfoici.ig  siuli  a  riirht.  (Clin- 
ton agt.  Myers,  46  i\'.  Y..  511.) 

2.  The  rule  that  a  deed  absolute  upon  its 
face,  can  in  equity,  be  shown  by  parol 
or  other  extrinsic  evidence,  lo  liave 
been  intended  as  a  nioi  tgage  has  been, 
upon  the  tullest  consideiaiion,  deliber- 
ately established  in  this  Slate,  and  will 
not  lie  departed  from.  (Hum  ayt.  Ket' 
eltas,  46  2i.  Y.,  605.) 

.3.  The  rule.  "  that  he  who  asks  equity, 
must  dii  equiiy,"  will  he  applied  where 
an  adverse  equity  grows  out  of  the; 
controveisy  before  the  Cdurt,  or  out  of 
circumstances  which  the  recowl  siiows 
to  be  a  part  of  its  history,  or.  where  it 
is  so  connected  with  the  cause  as  to  be 
presented  in  tlie  pleadiiiL's,  and  proofs, 
with  full  opportunity  atf'oided  tlie  parly 
thus  recriminated, to  explainer  refui« 


NEW  YORK  PRACTICE  REPORTS. 


563 


Diifest. 


the  charges.     ( Comstock  agt.  Johnston, 
46  N.  Y.,  615.) 

4.  A  court  of  equity  cannot  grant  relief 
npoti  liie  Bule  ground  of  a  iiiieruke  of 
law.  (Jacobs  agt.  Moranye,  47  iV.  y., 
37.) 

5.  Defendant  obtained  judgment  against 
plaiuiitf  in  tlie  Marine  court  of  the 
citv  of  New  Yoik.  Piaintitf  carried 
it  for  review  to  the  court  of  coiiirnou 
pleas,  of  that  city,  wliere  judgment 
was  reverfed.  Subsequently  the 
court  of  appeals  deci<Jed  that  the 
the  common  pleas  had  no  jurisdiction 
of  a  case  froui  the  marine  court,  tiniil 
it  liad  been  first  heard  and  decided  l>y 
the  general  term  of  that  court.  The 
defendant  issued  an  execuciou  upon 
liis  judgment  in  the  marine  court. 
Plainiilf,  thereupon,  ineiiiuied  this 
action  ill  equity,  and  obtained  a  judg- 
ment graining  a  iterpeiual  stay  of 
defeiiaant's  proceednigs,  on  the  ground 
that  the  judgment  in  the  marine  court 
■was  erroneous,  and  that  the  parties 
had  acted  under  a  mutual  mistake  of 
law  in  the  review  of  ite  comtuou 
pleas. 

ffeld,  error.     (Id) 

EQUITY  OP  REDEMPTION. 
See  Chattel  Mortgage.    (47  If,  F.) 

Chattel  Moetoage.    (4  Laming. ) 
ERliOR. 

£m  Judge's  Charge.    (4  Li-ruing.) 
Public  Offickr.    (Id.) 
Question  of  Fact,    (id.) 

ESCAPE. 

See  Ne  Exeat.  (1  Lansing.) 
0ki>ee  of  Court.  (Id.) 

ESTATE. 
See  Landlord  and  Tenant.  (60  Barb.) 

ESTATES  AND  LANDS. 
Sec  Trusts  and  Trustee.  (4  Lanting.) 

ESTOPPEL. 

1.  One  party  to  a  contnu-t  is  not  estopped 
from  eiiforcins;  it.  by  the  execiiiion  of 
an  insM'Utrent  purporting  to  (-ancel  (he 
conlnict  for  a  consideralion,  wh»fre 
none  in  fact  is  received  liy  him,  and 
the  act,  IS  induced  l)y  the  false  repre- 
•eutaliona  of  the  agent  ot  the   other 


party,  although  the  latter  has  actfed 
upon  the  faith  of  the  declarations  con- 
tained in  said  instrument,  in  e^ettliiig 
the  accounts  of  the  ayenr.  (Holden  agt. 
Putnam  Fire  Ins.  Co  ,  46  iV.  Y.,  I.) 

2.  Where  the  owner  of  property  confers 
upon  another  an  appaient  title  to,  or 
power  of  disjKJsiiion  over  it,  he  is  estop-' 
ped  from  asserting  his  title  as  against 
an  innocent  third  party,  who  has  dealt 
with  the  apparent  t>wiier  in  referenca 
thereto,  without  knowledge  of  tha 
claims  of  the  true  owner.  The  riirhis 
of  such  third  party,  do  not  depend  upon- 
the  actual  title  or  authority  of  the  one' 
with  whom  he  dealt,  but  upon  the  act 
of  the  owner  which  precludes  him  from 
disputnig  tlie  title  or  authority  he  hait 
apparently  conferred.  (McAeil  agt, 
T/ce  Tenth  Nat.  Bank,  46  N.  Y.,  325.) 

See  Election  of  Remedies.  (46  N.T-l 
Ejectment.    (47  N.  Y.) 
Limitation  of  Actions.    (Id.) 

3.  Wliere  the  defendant  having  obtained, 
by  nser,  the  right  to  the  half  of  a  wall 
which  adjoined  his  premises,  as  a 
party  wall,  by  consent  of  the  piaintitf, 
the  owner  ot  such  half  placed  anciiora 
in  the  wall  lor  the  purpose  of  carrying- 
it  up.  and  also  built  up  the  whole  wall, 
and  added  additional  stories  to  hia 
house,  with  knowledge,  and  without 
objection  of  the  plainiit?': 

ffeld,  that  the  latter  was  equitably 
estopped  from  disputing  the  right  of 
the  former  io  use  and  maintain  tlie  ad- 
ditional wall  as  a  party  wall.  (Brookt 
agt.  Curtis,  4  Lmsing,  283.) 

Advek.se  Possession.  (4  Lansing.) 
•Divorce  (Id.) 
DoWJiR-   (Id.) 
Evidence.   (Id.) 
JOxiiCUTlON.   (Id.) 

Manufactuuino      Corporation, 

(Id.) 

EVICTION. 

See  Lease,    (46  N  Y.) 

Austin  ai,t.    Strong  ftnem.)     (47 
N.  Y.,  679.)  - 

EVIDENCE. 


1.  Although  the  rule  of  evidence  seenii 
to  be   s<'tile<i  that  if  testimony   for  a 

Itiaintitf  Iteing  uniin()eached,  is  to  be 
ifliev^d.  that  tesiiinoiiy  fortlio  defend- 
ant, which  does  not  contiici  with  thg 
plaiiiiiti^s  tesiiiiiony,  and  is  also  un- 
impeached,  iniiKt  be  equally  believed  i 
yet  where  there  appears  in  the  casflt 
anything  which  lends  to  the  impeach- 
ment of  the  'iiinesses' credibility, such 
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as  want  of  intelligence  or  of  memory — 
not  that  it  is  necessary  to  find  the  test- 
imony false — the  finding  of  the  rel'eree, 
court  OF  jury  will  not  be  disturbed  as 
to  the  fact,  any  more  than  a  finding  in 
regard  to  any  other  tact  in  the  case. 
[Stafford  Agt.  Leaviy,  ante,  40.) 

2.  Therefore  held,  that  if  in  the  testiinony 
of  the  defendant's  witnesses  in  this 
case,  there  were  anything  which  tends 
toimpeachnieutof  their  credibility,  the 
referee  must  be  supported  indisergard- 
ing  their  testimony.    (Id.) 

3.  The  referee  having  found  substantially 
that  the  allegations  of  the  complaint 
were  sustained  by  the  evidence  of  the 
plaintifTs  witnesses,  and  that  the  alle- 
gations of  the  answer  were  not  sus- 
tained by  the  defendant's  evidence — 
Judgment  lor  plaintitf  affirmed.    (Id  ) 

4.  In  an  action  for  alleged  false  and 
fraudulent  representations  in  the  pur- 
chase of  a  suit  of  clothes  by  the  de- 

•  fendant  of  the  plaintiff,  upon  a  credit 
given  upon  the  alleged  statement  by 
tne  defendant  that  he  was  a  law-partner 
of  one  M. : 

Eeld.  that  the  production  on  the  trial  of 
M.'s  law  register  (M.  being  dead)  to, 
show  that  defendant  was  not  a  law- 
partner  of  M.  at  the  time  of  the  pur- 
chase, was  of  itself  incompetent  to 
prove  the  falsity  of  such  alleged  rep- 
resentation. (Sullivan  agt.  Waii-en, 
184.) 

6.  Also  parol  evidence  that  M.  kept  a 
justice's  court  register  and  day  book, 
which  were  not  produced,  wheiein  it 
did  not  appear  that  defendant  was  a 
law-partner  of  M.  was  also  incompetent 
to  prove  the  falsity  of  the  alleged  rep- 
resentations.   Id, 

6.  Evidence  by  the  deputy  county  clerk 
that  during  the  time  that  delendant  was 
alleged  to  i)e  a  law  partner  of  M.  that 
M.  had  pigeon  holes  in  the  clerk's 
oflice  where  his  law  papers  were  kept 
when  filed,  and  that  such  papers  did 
not  show  that  defendant  was  a  law- 
partner  of  M.  was  incompetent toprove 
euch  alleged  false  representations.  (Id.) 

7.  Also  that  G.  a  lawyer,  had,  at  the 
time,  an  olfice  in  the  same  block  with 
M.  and  had  more  or  less  business  with 
him  ;  that  defendant  was  in  the  ottice 
Tvith  M.  but  that  the  witness  never  did 
any  business  with  them  as  partners, 
was  insufficient  toshow  that  defendant 
was  not  a  partner  of  M.  ild.) 

8.  Fraud  of  this  description,  is  a  crime, 
subjecting  the  party  guilty  of  it  to  in- 
dictment and  conviction  for  felony,  and 


the  party  who  claims  the  advantage  of 
it,  to  aid  him  in  the  collection  of  a  debt, 
must  see  to  it,  that  it  is  established  by 
some  clear  and  substauial  evidence. 
(Id.) 

9.  In  an  action  of  slander,  the  plaintiff,  as 
a  witness  on  his  own  behalf,  stated,  on 
cross-examination,  that  he  had  had 
litigation  with  the  defendant.  He  was 
then  asked  how  many  suits  he  iiad  had 
with  him,  and  for  what  causes  o/actiuii  f 

Meld,thAt  the  court  below  -properly  ex- 
cluded so  much  of  the  inquiry  as  re- 
lated to  the  causes  of  action.  It  was 
in  no  way  material  or  pertinent  to  the 
issue.  Its  materiality  consisted  solely 
in  its  bearing  upon  the  credit  due  to 
the  plaintiff  as  a  witness,  and  was 
therefore  collateral  in  its  natuie.  The 
end  of  such  an  inquiry  would  result 
to  in  an  unlimited  examination  of  the 
previous  litigation,  and  in  attempts  in- 
dicate the  different  positions  occupied 
by  the  parties  eiigaged  in  it.  (Boynton 
agt.  Boynton,  ante,  380.) 

10.  To  the  question,  whether  the  plain- 
tiff had  not  previously  sued  the  defend- 
ant for  slander  aua  recovered  only 
$10: 

Held,  that  this  was  included  in  that  por- 
tion of  the  previous  question  which  the 
court  rejecied  as  improper.  That  the 
remarks  on  that  exception  was  equally 
applicable  to  the  exception  taken  to  the 
exclusion  ot  this  inquiry.  (Id.) 

11.  Where  on  the  trial  there  is  a  variance 
between  the  evidence  and  the  com-' 
plaint  which  the  court  is  authorized  to 
disregard,  it  will  be  disregarded  uu 
less  the  defendant  proves  that  he  haa 
been  misled  to  his  prejudice.    (Id.) 

12.  Where  a  contract,  including  a  •settle- 
ment of  all  accounts,  is  reduced  to 
writing  and  signed  by  the  parties,  it 
merges  all  previous  contracts,  uuder- 
Btandings,  or  expectations  upon  the 
subject.  (Lee  agt.  Decker,  ante,  479). 

13.  And  where  the  testimony  of  one  of 
the  parties  to  such  contract  is  in  ac- 
cordance with  the  writing,  it  will  pre- 
vail over  the  contradicting  testimony 
of  the  other  party.  (Id.) 

14.  In  an  action  where  the  defense  is 
usury,  evidence  that  fflaintiff  had  loaned 
money  at  other  times,  prior  to  the 
transaction  in  questioji,  at  usurious 
rates  of  interest,  is  inadmissible.  (Kotn 
agt.  Ackei-mann,  46  N.  Y.,  210.) 

15.  In  an  action  for  breach  of  covenants 
in  a  deed  granting  a  water  power,  the 
receptiou  of  evidence  of  the  coiiipara- 
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tive  value  of  the  nse  of  the  mill  as  it 
■was,  and  aa  it  would  be,  with  a  given 
amount  of  power,  without  any  evi- 
dence that  such  amount  of  power  would 
have  been  obtained,  if  the  stipulated 
amount  of  water  had  been  furnished, 
is  error.  ITorrence  agt.  Conger,  46  iV. 
y,  340.) 

16.  In  an  action  against  a  common  carrier, 
a  letter  from  plaiutifPs  agent,  who 
made  the  contract  for  him,  directed  to 
and  received  by  defendant,  in  which 
letter  the  agent  stated  the  contmct,  as 
he  claimed  it  to  be,  was  oflFered  and 
received  in  eivdence : 

Meld,  the  evidence  was  competent  and 
properlv  received.  (Sturgess  agt.  Bis- 
tell,  46  iV^.  F.  462.) 

17.  The  declarations  and  admissions  of  a 

nto  a  record,  of  any  fact  material 
e  issue,  are  competent  evidence 
against  him,  although  they  are  incon- 
sistent with  and  tend  to  contradict  the 
testimony  of  other  witnesses  called  by 
the  adverse  partv.  {  Williams  agt. 
Sargeant,  46  N.  Y.,  481.) 

18.  Plaintiff  sought  to  recover  as  upon 
the  rescission  of  a  contract,  for  the  pur- 
chase of  an  undivided  share  or  interest 
in  certain  oil  property  m  Pennsylva- 
nia. The  assignment  entitled  plaintiff, 
to  receive  a  proportionate  number  of 
shares  of  the  stock  of  au  incorporated 
association,  when  it  was  fully  organ- 
ized. Defendant  offered  to  show  thai 
plaintiff  received  the  stock  in  accord- 
ance with  the  contract,  aiid  had  nevei 
returned  it,  or  canceled  it,  or  offered 
so  to  do.  This  evidence  was  ex- 
claded : 

Eeld,  error.  That  if  the  certificates  of 
stock  was  received  after  knowledge  of 
fraud,  it  was  an  election  to  abide  by 
the  contract,  if  before,  plaintiff,  upon  a 
rescission  whs  bound  to  transfer  or 
tender  it  to  defen  iants.  {Cobb  agt. 
Hatfield,  46  N.  Y.,  533.) 

19.  The  dissolution  of  a  copartnership 
may  be  proved  by  parol,  and  a  ceriiti 
cate  siu'iied  by  one  of  the  copartners  to 
the  effect,  that  he  has  purchased  the 
interest  of  t!ie  other  members'of  the 
ffrin,  ii  competent  evidence  upon  the 
question,  whether  such  an  agreement 
was  in  fact  made,  and  as  corroborative 
of  the  alleged  parol  contracts.  (Enter- 
ton  agt.  Parsons,  46  iV.  F.,  560.) 

20.  The  rule  that  a  deed  absolute  upon 
its  face,  can  in  equity,  be  shown  by 
parrti  or  other  extrinsic  eviiience,  to 
have  boeii  intended  as  a  mortgajre,  has 
been,  upon  the  fullest  consideratj.m. 
deliberately  establiehed   in  this   state. 


and  will  not  be  departed  from.     {Horn 
agt.  Keteltas,  46  N.  Y.,  605.) 

Sec  Deeds.     (46  iV.  F.) 

Foreign  Judgment.     (Id.) 
Husband  and  Wife.    (Id.) 
Partnebship.    (Id.) 
Trial.    (Id,) 

'21.  In  an  action  against  a  railroad  com- 
pany for  damages,  defendant's  counsel 
ottered,  in  evidence,  a  newspaper  ac- 
count of  the  transaction,  prepared 
from  accounts  received  on  the  da}'  and 
at  the  place  of  the  accident.  Thd 
autiior  was  examined  as  a  witness, 
and  testified  he  talked  with  plaintiff 
and  others  about  it,  and  supposed  he 
learned  from  them,  but  had  no  distinct 
recollection  of  what  was  said,  and 
could  not  tell  from  whom,  principally, 
he  received  his  information. 

Held,  the  article  was  properly  excluded. 
(Dmene  agt.  The  N.  Y.  C.  B.  B.  Co., 
47  N.  F.,83.) 

22.  The  defendant  having  given  evi- 
dence of  the  siatenieiits  and  declara- 
tions of  the  plaintiff',  in  respect  to  the 
circumstances  of  the  injury  done,  after 
the  occurrence,  the  plaintiff  was  per- 
mitted to  prove  by  another  witness 
his  own  declarations  relating  to  the 
same  subject ;  but  such  a  declaratioii 
did  not  ap|)ear  to  be  a  part  of  the  con- 
versiition  proved  by  the  defendant. 
The  admission  of  the  independent  de- 
clarations of  the  plaintiff',  although 
made  not  far  from  the  time  of  those 
already  in  evidence, 

Held,  to  be  erroneous.     (Id.) 

23.  Evidence  of  negotiations  with  the 
officers  of  defendant  for  a  settlement, 
held  competent  in  explanation  of  delay 
in  bringing  the  action.     (Id.) 

24.  .A  recital  in  a  conveyance  is  only 
evidence  against  the  parties  to  it,  and 
privies  in  blood,  or  in  estate.  It  doea 
not  bind  strangers  or  tiiose  claiming 
by  title  paramount,  and  as  against 
them  the  conveyance,  without  other 
evidence  of  title,  is  no  proof  of  title  in 
one  claiming  under  it.  (Hardenburgh 
agt.  Lakin,  47  N.-Y.,  109.J 

25.  In  an  action  against  a  physician  for 
malpractice  and  neglect : 

Held,  that  the  admission  of  proof  that 
defendant  had  not  presented  any  bill 
or  asked  any  pay  for  his  servicer 
was  error.  (Baird  agt.  GilUtt,  47  iv. 
F,  186.) 

26.  Where  %  contract  as  evidenced  by 
the  writings  between  the  parties  is 
not  entirely  intelligible,  evidence  oi 
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the  sitnation  and  relation  of  the  par- 
ties toward  each  oilier,  anil  of  ilie 
ciicuiu»tanceB  attending  tiie  r.egoii- 
aiiun,  is  competent  as  aids  in  the 
interpretation  of  the  written  instrti- 
ment.  {Field  agt.  Mutaoii,  47  JV.  F., 
221.) 

JW.  The  simple  proof  of  the  fact  that 
a  conversation  was  had  wiili  a  de- 
ceased person,  without  proof  of  the 
conveieaiion  itBelf,  is  not  obnoxions 
to  the  objection  that  it  is  proof  of  a 
transaction  or  communication  witliin 
the  meaning  of  section  3t>9  of  the 
Code,  unless  it  may  be  in  a  case 
where  where  the  mere  fact  of  a  con- 
versation is  the  material  thing  to  be 
proved.  {Bier  agt.  Grant,  47  N.  Y., 
267.) 

$8.  Where  a  complaint  alleges  the  death 
of  an  intestate,  and  tiie  due  and  legal 
appointment  of  (ilaintitf  as  adminis- 
trator of  the  estate,  and  the  answer 
coniains  only  a  iieiieral  denial,  the 
letters  of  administration,  in  due  form 
produced  in  evidence,  are  siittirient 
frima  facie  to  esialilish  plainiitfs  re- 
presentative capacity.  (Belden  agt. 
Meeker,  47  N.  Y.,  307.) 

*89.  Evidence  of  the  testimony  of  a  de- 
ceased person,  upon  a  former  trial,  is 
inadmissible  where,  if  living,  he  would 
not  be  a  competent  witness,  under 
section  399  of  tlie  Code.  {Eaton  agt. 
Alger,  47  iV.  Y.,  345.) 

30.  Defendant,  upon  settlement  of  ac- 
counts with  his  father,  was  found 
indebted  in  the  sum  of  $-126,  for  which 
he  gave  his  note.  In  an  action  upon 
the  note  brought  by  the  personal  re- 
presentatives of  the  father  after  his 
decease,  defendant  npon  the  trial  pro- 
duced the  note  canceled;  he  testified 
that  it  had  not  been  paid  or  satisfied  : 
it  appeared  he  had  mt  ana  of  access  to 
his  father's  papers. 

iSeld,  that  under  the  facts  in  the  case, 
po.-isession  of  the  note  was  not  evi- 
dence of  its  discharge.  The  law  does 
not  presume  a  gift.  {Grev  agt.  Grey, 
47  iV.  Y,  552.) 

^1.  Where  the  language  employed  in  a 
policy  to  specify  the  purposes  for 
which  the  building  insured  may  be 
nsed  '8  ambiguous,  kiiowledjre  by  the 
conmany  of  the  purpose  for  which  it 
is  nsed,  is  a  circumstance  pro()er  t  j  be 
consideied  in  determining  the  intent. 
(Rfiniotds  -A-il  Commerce  Fire  Lis.  Co.. 
47  X  Y.,  597.) 

SQ.  Under  the  provisions  of  section  17. 
J  li.  S  .  p.  759.  a  record  of  a  convey- 
ance   duly   recorded,   or    a   transcript 


thereof  duly  certified,  is  made  original 
and  primary  evidence,  and  may  be 
introduced  in  evidence  with  (he  same 
ett'ect  as  the  uiigiiial.  and  without 
proof  of  the  loss  or  deslriiclion  ot 
the  latter.  (Clark  agt,  Clark,  47  N. 
Y.,  664.; 

See  False  Pretences.    (47  N.  Y.) 
Fkaud.    (Id.) 

Insukaxce,  Accident.     (Id.) 
Insl'kance,  Life.     {Id.) 
Pleadings.     (Id.) 
PUACTICE.      {Id) 
Ta.\  Sale«.     (/(/.) 
Trial.    (Id.) 
Vendor  and  Vender.    (Id.) 

33.  Evidence  of  a  conversation  between 
the  parties  at  the  time  the  defeiidanta 
delivered  to  the  plaintitf  a  writing 
claimed  to  be  a  contract,  was  objetteS 
to.  on  the  ground  that  what  was  said, 
at  the  time,  was  merged  iu  the  written 
contract : 

Held,  that  as  the  plaintiff  was  proceed- 
ing on  ihe  theory  that  the  wriiiiig  was 
not  the  agreement,  and  that  the  con- 
versation proved  it  was  not.  the  evi- 
dence was  admissible  for  that  purpose, 
(Hogg  agt.  Owen,  60  Ba>b.,  34.) 

34.  In  an  action  against  husband  and 
wife,  brouglit  by  judgment  creditors 
of  the  husband,  to  8"t  aside  convey- 
ances made  by  the  defendants,  as  fraud- 
ulent, the  examination  of  the  husband, 
taken  in  su(iplemeiiiaiy  proceedings 
against  him,  insiiluted'  by  another 
creditor,  is  legitimate  evidence,  so  far 
as  it  affects  tlie  liusband.  (Lormore  agt. 
Campbell,  60  Barb.,  62.) 

33.  In  an  action  against  husband  and 
wife,  bioughi  by  judgment  creditors 
of  the  husband,  to  charge  the  separate 
estate  of  the  wife  with  the  judgment 
debt,  the  books  of  acconiu  of  one  B., 
(since  deceased.)  containing  an  account 
consisting  of  the  debt  and  credit,  be- 
tween '^.  and  the  husband,  were  of- 
fered for  the  purpose  of  proving  tliat 
the  latter  had  paid  B.  for  materials 
which  B.  had  furnished  for  a  house  the 
wife  had  built  upon  her  land  : 

Beld,  that  the  books  were  clearlv  incom- 
petent evidence  as  against  the  wife  ; 
the  account  therein  contained  being 
between  otlier  parties,  (hham  agt. 
Schaftr,  60  Barb.,2n.) 

36.  In  a  cause  where  it  can  be  claimed 
that  there  is  a  doubt  as  to  what  a 
word,  letter  or  figure,  contained  in  an 
instrument,  was  intended  to  be.  ex- 
trinsic evidence  is  admissible  upon  tiie 
question,  and  does  not  infringe  upon 
the  general  rule  that  parol  evidence  is 
not  admissible  to  change  or  explain  a 
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written  instrument ;  the  object  of  the 
inquiry  bein^  to  ascertHin  what  the 
language  ul'  the  instrument  in  fact  is, 
and  not  to  give  it  a  construciion. 
{Arthur  agu   HoberU,   60  Barb.,  b8Q.) 

Bee  Ans\ve2.   (60  Barb.) 

Assault  and  Battery.    (Id.) 
Seuuction.    (Id.) 
Venuok  and  Purchaseb.    (Id.) 
Wiix.  (Id.) 

87.  A  statement  contained  iu  a  bill  for 
towing,  receipted  by  the  tower,  and 
delivered  in  advance  to  the  owner  of 
the  vessel  towed,  that  the  lowing  is 
"attiie-risk  of  liie  owner  or  master 
of  tlie  vessel  towed,"  is  a  contract 
in  writing  wiihiii  the  rule,  which  ex- 
cludes unwrittt-n  evidence  to  add  to, 
vary,  explain  or  contradict  it.  (Milton 
agt.  Hudson  River  Steamboat  Co.,  4 
liansing,  76.) 

88.  When  an  officer,  or  party,  is  in  the 
attitude  of  asserting  rights,  founded  on 
official  acts,  ihe  due  performance  of 
which  is  essential  to  the  right,  such 
performance  will  not  be  presumed. 
{  Wood  agt.  Terry,  4  Lanting,  80.) 

89.  But  one  who  asserts  a  right,  based 
on  the  illegality,  or  irregularity  of  the 
proceedings  of  a  court  or  olhcer,  as- 
sumes the  onus  of  showing  the  alleged 
defects.  (Id.) 

40.  On  the  tiial  of  a  prisoner  charged,  as 
principal  in  the  second  degree,  with 
aiding  and  abetting  in  the  murder  of 
one  of  several  who  were  seeking  to 
obtain  entrance  at  niglit  into  the  dwel- 
ling of  one  U.  (the  [triucipal  iu  tlie 
first  deifree).  where  the  prisoner  was 
lawfully  entitled  to  aid  in  protecting 
the  premises,  the  theory  of  the  defense 
being  justilicaiiou : 

Hild,  that  he  was  entitled  to  the  benefit 
of  his  own  tesiinKniy  to  the  effect  that 
he  had  heard  that  [)erson8  iiad  been  at 
the  house  a  short  time  previoiia  to  the 
killing,  and  taken  U.  oni  in  the  night 
and  dune  liim  violence,  as  lending,  iu 
eonneciiou  wiih  other  lesiimony  of  a 
similar  purport,  to  show  the  intent 
with  wliich  he  had  aided  and  abetted 
in  the  killing.  (Temple  A^t.  Tlit  Peojjle, 
4  Lansing.  119.) 

41.  Where  the  event  of  an  action  be- 
tween adjoining  owners  of  land  de- 
pended upon  the  location  of  their 
Doundary  line,  and  the  plriintifi  proved 
declarations  in  his  favor  respecting  the 
line,  made  by  the  defendant's  giaiuors, 
while  owning  and  in  possexsion  of  the 
nudispulcd  premises  of  the  defendant, 
and  the  dctendani  was  allowed  to 
prove  declarations  to  the  contrary,  of 


the  same  parties,  during  the  same  time, 
it  seems  the  latter  declarations  were 
admissible,  as  tending  to  coniradict  the 
plaintiff's  evideine.  (Smitk  agt.  Mo- 
.  Namara.  Langing,  169.) 

42.  And  held,  that  the  declarations  in 
favor  of  tlie  defendant  weie  competent 
evidence  to  show  the  extent  of  the 
possession  claimed  by  his  grantors; 
and  that  this  was  so,  alihough  they 
might  not,  at  (he  time  of  the  declara- 
tion, have  been  iii  actual  occupation 
of  the  disputed  lerritory,  or  upon  or  iu 
view  of  the  disputed  line.  (Id.) 

43.  Upon  a  question  wheiher  representa- 
tions as  to  the  value  of  stock  were 
traudulently  made  wiih  the  design  to, 
and  did,  induce  a  purchase  ai  some  of 
it,  statements  concerning  the  value  of 
the  stock  and  soliciiaiions  to  purchase, 
made  by  the  alleged  traiiduleni  vendof 
to  third  parties,  not  in  presence  of  the 
vendee,  at  diti'ereiit  limes  and  places 
remote  from  the  place  of  representa- 
tions in  question,  none  of  them  cotem- 
poraneously  with,  and  tome  snbse- 
quently  to  them,  are  not  admissible 
evidence.  Nor  are  such  stutemenis 
and  solicitations  admissible  to  show 
that  the  party  niakiiitr  them  colluded 
with  the  vendor  in  fact,  to  procure  a 
sale  by  the  lalier  fortheir  joint  benefit. 
Nor  is  a  sale,  by  the  party  making  the 
representations,  of  the  slock.  |)rior  to 
the  alleged  fraudulent  sale,  evidence 
upoii  either  of  these  questions.  (Hub- 
bell  agt.  Alden,  4  Lansing,  1^14.) 

44.  Where  the  defendant's  intent  to  de- 
fraud is  an  issue  in  the  action,  his  own 
tesiiniony  .as  to  ihe  al>sence  of  sucb 
intent  is  admissible  on  his  own  behalf, 
and  also  on  behalf  of  co-defendants 
alleged  to  iiave  been  acting  in  concert 
with  him  in  the  fraud  ;  and  where  de- 
feudani's  evidence  in  such  an  action 
on  that  question  was  excluded  by  the 
referee,  upon  objection  thai  the  case 
was  closed,  the  case  being  important 
and  the  quesiion  vital,  m  here  the  trial 
hiid  extended  over  nunrerous  hearings 
with  a  libei~al  course  of  examination 
in  mattei-s  lelaiing  to  practice,  and  the 
previous  examination  of  the  witnesses 
had  not  related  To  such  intent,  and  the 
examination  could  not  have  been  un- 
derstood to  be  definitely  closed  : 

Held,  that  the  exclusion  was  error.  (Id.) 

45.  A  judgment  roll,  which  states  a  ver- 
dict for  the  defendaiil,  and  judgment 
thereon  for  him,  is  conclusive  as  to 
how  the  fact  was,  alihough  it  is  shown 
that  at  the  same  term  at  which  th^ 
trial  is  stated  lo  have  occurred,  an  or- 
der nonsuiiing  the  plaintitt'  and  giving 
the  deleudaut  judgoieut  ibereou,  was 
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entered  in  the  action.  (Frantz  agt.  Ire- 
land, 4  Lansing,  ii78.) 

46.  On  a  question  of  title  to  land,  a 
former  judgment  may  be  used  as  an 
estoppel,  although  no  laud  whatever 
be  described  in  llie  record,  on  its  being 
shown  by  parol  that  the  title  to  tlie 
same  laud  involved  in  the  existing  con- 

•  troversy  was  material,  and  in  fact  in- 
vestigated and  determined,  in  the 
former  action.    \Id.) 

47.  A  constable's  oral  evidence  of  the 
service  of  the  summons  is  admissible 
before  a  justice,  as  a  basiis  for  '•  pro- 
ceedings to  recover  possession  of  land" 
(■2  K.  §.,  514,  $  32) ;  and  this  is  so,  al- 
though he  may  have  made  a  written 
return  by  affidavit.  ( JVoiiJWWi agt.  Mc- 
Manus,  4  Lansing,  380.) 

48.  In  an  action  to  recover  damages  for 
forcible  entry  upon  the  premises  to 
which  tlie  defendant  proves  that  he 
had  the  legal  title  ai  the  time  of  the 
eutry,  under  a  deed  from  one  who  had 
contracted  to  sell  the  premises  to  the 
plaintill,  made  in  pursuance  of  an  as- 
signment of  the  contract  and  interest 
in  the  land  by  the  plaintiff  to  him  (de- 
fendant), the  plaintiff,  to  defeat  the 
jusiiticaiion,  may  show  that^he  assign- 
ment, though  absolute  in  form,  was,  in 
fact,  made  under  a  previous  oral  un- 
derstanding between  the  plaintiff  and 
defendant,  that  the  latter  should  take 
the  assignment  of  the  contract  and  a 
deed  under  it,  and  hold  for  the  benefit 
of  the  former  upon  the  terms  specified 
iu  the  contract.   (Id.) 

49.  The  testimony  of  a  son  as  to  rep- 
resentations made  to  him  by  his  parents, 
is  inadmissible  to  show  the  place  of  his 
birth.  (McCarty  agt.  Demiiig,  4  Lans- 
ing, 440.) 

50.  Upon  the  trial  of  a  question  as  to  the 
proper  allowance  for  all  money,  evi- 
dence of  an  oiler  on  behalf  of  an  un- 
named person,  with  tender  of  a  con- 
tract, in  blank,  agreeing  to  purchase 
real  property  at  a  price,  and  upon 
terms,  at  which  the  defendant  (the 
owner  from  whom  the  alimony  is  due), 
in  his  testimony  has  said  he  would 
sell,  does  not  show  the  value  of  the 
property  to  be  equal  to  the  amount 
ottered,  in  opposition  to  competent  test- 
imony to  tne  contrary.  {GaLlinger  »iQ% 
GalliKger,  4  Laming,  473.) 

See  Bridgks.  (4  Lansing.) 

Chattel  AIohtgage.  (Id.) 
Common  Cakkiek.  (Id.) 

CONTUACT.    (Id). 

Donatio  Causa  Mortis.    (Id.) 
Executors  akd  Administkatoks. 

(Id.) 


FORKCLOSDRE.     (Id.) 

Highways  and  Streets.  (Id.) 

Judgments.  (Id.) 

Penalty.    (Id.)  \ 

Practice.  (Id.) 

Railr()ad  Municipal  Bonds.  (Id.) 

Kevenue  St  AMI'S.    (Id.) 

EXCEPTIONS. 

See  Appeal.     (47  N.  T.) 
Trial.     (Id.) 

Criminal  Law.  (60  Barb.) 
Practice.  (4  Layising.) 

EXCUSE. 

1.  It  is  no  excuse  for  the  non-service  of 
copies  of  the  case,  as  required  by  rule 
7  of  this  court,  that  appellant  has  not 
caused  the  return  to  be  made  and  filed, 
as  required  bv  rule  2.  Sage  agU  Voir 
kening,  40  N.  'Y.,  448.) 

EXECUTION. 

1.  A  constable  need  not  consult  a  judg- 
ment debtor  as  to  what  part  of  hia 
property  is  exempt  from  execution  be- 
fore a  levy  thereon  ;  but  he  is  justified 
in  taking  and  selling  the  debtor's  prop- 
erty, though  exempt,  if  not  informed 
of  the  exemption,  and,  it  seems,  unless 
the  exemption  is  claimed  within  a 
reasonable  time  after  notice  of  the 
levy.  (Twiman  agt.  Swart,  4  Lansing, 
2C3.; 

2.  The  purchaser  of  property  exempt 
trom  execution,  at  an  execution  sale, 
is  not  liable  in  an  action  for  its  re- 
covery, brought  without  demand  by 
the  owner,  who,  being  present,  failed 
to  claim  the  exemption,  but  foibade 
the  sale  upon  grounds  having  no  foun- 
dation in  fact.   (Jd.) 

3.  Payment  of  costs  and  alimony  ordered 
to  be  paid  in  a  final  judgment,  dissolv- 
ing the  marriage  contract,  in  a  wife's 
suit  for  divorce,  may  be  enforced  by 
execution.  (Lansing  agt.  Latising,  4 
Lansing,  377.) 

4.  Proceedings  as  for  contempt  for  neglect 
to  make  the  payment  as  decreed,  are 
not  authorized  iu  such  case  by  section 
285,  of  the  Code.     (Id.) 

jSee  Foreclosure.  (A  Lansing.) 
Order  of  Court.   (Id.) 

EXECUTORS    AND    ADMINISTRA- 
TORS. 

17.  Where  the  decision  of  the  court,  filed 
in  the  action,  directs  judgment  in  favoi 
of  the  defendants  against  the  plaintiff, 
who    sues  as    aduiinistrator,  it  allows 
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the  costs  to  be  taxed,  and  charged 
upon,  and  collected  out  of  the  estate 
represented  by  the  administrator;  and, 
in  the  absence  of  a  special  order  made 
for  mismanagement  they  cannot  be 
collected  oat  of  the  administrator  per- 
sonally. (Ltndslay  agt,  Deafendorf 
ante,  90). 

2  Where  the  plaintiff  allowed  sixteen 
months  to  elapse  after  his  summons 
and  comnlaint  were  served  upon  one 
of  the  aefeudants  before  he  caused 
the  same  to  be  served  on  the  other  de- 
fendant, thus  rendering  it  necessary 
that  two  answers  should  be  prepared, 
though  they  contained  substantially 
the  same  defenses ;  for  that  reason, 
ecwh  defendant  allowed  the  costs  before 
notice  of  trial,  and  disbursements  prior 
to  issue  beiiiff. joined  by  service  of  the 
answer  of  the  defendant  last  served. 
(Id.) 

3.  A  contract  made  by  executors  in  form 
as  such,  in  consideration  of  services 
to  be  rendered  in  vindicating  and 
asserting  their  claims  to  property  in 
their  representative  capacity,  ana  for 
the  benefit  of  the  estate  they  repre- 
sent, does  not  bind  the  estate  or  create 
a  charge  upon  the  assets  in  the  hands 
of  the  executors.  [Amtin  agt.  Munro, 
47  N.  r.,  360.) 

4.  In  an  action  brought  against  defend- 
ants as  executors,  and  where  the  form 
of  the  complaint,  the  substantial  aver- 
ments therein,  and  the  relief  de- 
manded, characterize  the  action  as 
against  defendants  in  their  represen- 
tative capacity,  upon  demurrer  the 
action  cannot  be  converted  into  one 
against  defendants  individually.    (Id.) 

See  Costs.    (47  If.  T.) 

Limitations  of  Actions.    (Id.) 

5.  In  every  case,  when  a  complaint  is 
made  to  a  surrogate,  under  the  pro- 
visions of  the  Kevised  Statutes,  that 
the  circumstances  of  a  person  ap- 
pointed executor  are  so  "  precarious" 
as  not  to  att'oid  adequate  security  for 
his  due  administration  of  the  estate,  (2 
U.S.,  72,  $  18,1  it  must  depend  upon 
its  own  peculiar  features  and  circum- 
stances ;  of  which  the  surrogate  is  the 
appropriate  judge.  (Shields agt.  Shields, 
60  Barb.,  56.) 

See  Account.   (60  Barb.) 

6.  A  special  administrator  has  no  an- 
tiioriiy  to  make  investments.  (Baskin 
agt.  Baskin,  A  Lansing,  40.) 

7  It  is  his  duty  to  deposit  the  funds  of 
the  estate  witii  a  solvent  bank,  or 
Other  iuBtitatioa  which  receives  de- 


posits, subject  to  demand,  and  he  may 
receive  interest  thereon  from  the  depos- 
itary. (Id.) 

8.  Executors,  who  receive  as  assets  from- 
special  administrator,  certificates  of 
deposit  of  moneys  of  the  estate  with 
an  unauthorized  depositary,  made  pay- 
able to  such  administrator,  individa* 
ally,  upon  time,  assume  the  risks  of 
the  latter  to  the  estate  in  respect  there- 
of, and  are  liable,  as  he  would  be,  for 
loss  nappening  from  the  failure  of  the 
depositary.  (Id.) 

9.  The  surrogate  has  no  power  to  compel 
an  executor  to  account  for  property 
■received  by  his  testator,  as  executor, 
unless  it  has  come  into  the  last  ex- 
ecutor's possession.  (Montrose  agt. 
Wheeler,  4  Lansing,  99.) 

10.  The  authority  of  an  administrator, 
appointed  in  this  state,  upon  the  goods, 
&.C.,  of  a  deceasod  nonresident,  to  re- 
ceive and  satisfy  the  debts  due  here,  is 
exclusive  of  that  of  any  foreign  ex- 
ecutor or  administrator.  (Stone  agt. 
Scripture,  4  Lansing,  186.) 

iSee  Donatio  Causa  Moktis.  (4  Lan»- 
ing.) 
Equitable  Conveksion.  (Id.) 
PKA(j;ricE.    (Id.) 

EXEMPTION  PEOM  EXECUTION. 

See  Execution.    (4  Lansing.) 

FORECLOSUKE.     (Id.) 

EXEMPTION    FROM    JURY   SEE- 
VICE. 

5ee  Juror,    (i  Lansirig.) 

EXPRESS  COMPANIES. 

See  Consignor  and  Consioneb.     (60 
Barb.) 

EXTINGUISHMENT. 
See  Dower.   (4  Lansing.) 


-F. 

FALSE  AND  FRAUDULENT  REP- 
RESENTATIONS. 

1.  In  an  action  for  alleged  false  and 
fraudulent  representation*  in  the  pur- 
chase of  a  suit  of  clothes  by  the  de- 
fendant of  the  plaintiff,  upon  a  credit 
given  upon  the  alleged  statement  by 
the  defendant  that  he  was  a  law-partner 
of  cue  M. : 


670 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


Seld.  thnt  the  production  on  the  trial  of 
M.'s  law  register  (M.  lieiiig  dead)  to, 
show  thai  (li-leiuiaiiC  w«8  not  a  law- 
partuiT  of  M.  Ht  the  time  of  the  pnr- 
ciiatic,  was  of  itself  incompetent  to 
prove  the  falsity  of  such  al  leered  rep- 
reseiitiitiou.  (Sullivan  aijt.  Warren, 
184.) 

2.  Also  parol  evidence  tliat  M.  kept  a 
justice's  court  register  and  day  book, 
which  were  not  produced,  wheiein  it 
did  not  appear  tliat  defendant  was  a 
law-partner  of  M.  was  also  incompetent 
to  prove  the  fal.siiy  of  the  alleged  rep- 
resentations.   Jd. 

8.  Evidence  by  the  deputy  county  clerk 
that  diiriiigthe  time  that  defendant  ■w;a8 
alleged  to  he  a  law  partner  of  M.  that 
M.  had  ]>igeon  holes  in  the  clerk's 
office  where  his  law  papers  were  kept 
when  Hied,  and  that  such  papers  did 
not  show  iliat  defendant  was  a  law- 
partner  of  M.  was  incompetent  to  prove 
such  alleged  false  representations.  {Id.) 

4.  Also  that  G.  a  lawyer,  had,  at  the 
time,  an  otfice  in  the  same  block  wi'Ji 
M-  and  had  more  or  less  basiiiess  with 
him  ;  that  defendant  was  in  the  office 
with  M.  but  tiiat  the  witness  never  did 
any  business  with  tiieui  as  partuers, 
was  insufficietit  to  show  tiiat  defendant 
was  not  a  partner  of  M.  IJd.) 

5.  Fraud  of  this  description,  is  a  crime, 
subjecting  the  party  guilty  of  it  to  in- 
dictment and  conviction  for  felony,  and 
the  party  who  claims  the  advantage  of 
it,  to  aiJ  hiin  in  the  collection  of  a  debt, 
must  see  to  it,  that  it  is  established  by 
some  clear  and  substanial  evidence. 
{Jd.) 

See  Evidence.  (4  Lansing.) 
Pkactice.    (Id.) 


FALSE   IMPRISONMENT. 

See  Arrest.  (4  Lanshig) 

Bastardy  Proceedings.    [Id.) 


FALSE  PRETENCES. 

1.  The  design  of  the  statute  against  ob- 
taining money,  etc.,  under  false  pre 
tences,  is  to  protect  those,  who  for  an 
honest  purpose,  are  induced  by  false 
and  frauiiuleut  representations  to  give 
credit  or  part  with  their  property,  and 
not  to  protect  tho.se,  wiio  do  this  lor 
nnworihy  or  ille<:al  purposes.  When, 
therefore,  the  indictment  ciiarged  that 
the  prisoner  falsely  or  fraudulently 
represented  he  had  a  warrant  against 
M.,  and  thereby  induced  him  to  deliver 


up  to  prisoner  a  watch  and  diamoud 
ring : 

Held,  that  the  property  must  have  been 
parted  with  iis  an  inducement  to  a  sup- 
posed officer  to  violate  the  laws  and 
nis  duties,  and  the  iiidictineiu  could  not 
be  sustained.  (Pi;ckiiam,  J.,  dissent- 
in  u'.)  (McCord  agl.  Peo«/e,  46  N. 
F.,47L) 

2.  An  indictment  for  obtaining  n^ooda 
by  false  pretences  charged,  that  plain- 
tiff in  error,  with  intiMit  felotiiously 
to  cheat  atid  defraud,  repic-iented  that 
a  bank  check  delivered  by  him  in 
payment  of  goods  |mrclia?ed,  purport- 
ing to  have  been  drawn  liy  one  Peter 
Smith  upon  the  Ocean  Bank  of  New 
York,  for  the  sum  of  $140,  was  a  good 
and  genuine  check  :  that  he  (plaintiflF 
in  error)  had  inoiiey  on  deposit  in  sjiid 
band  and  it  would  be  paid  on  presen- 
tation. 

Held,  sufficient.  'P.  W.  Smith  agt.  Tlie 
People,  47  N.  Y.,  303.) 

3.  The  production  of  the  books  of  the 
bank  having  been  waived  by  counsel 
for  prisoner  on  the  trial, 

Held,  that  the  testimony  of  the  book- 
keeper of  the  bank,  that  the  name  of 
the  prisoner  did  not  tippear  upon  the 
books,  and  there  was  no  credit  to  that 
name,  was  competent  and  sufficient  to 
show,  if  true,  lii.it  there  was  no  funds 
in  the  bi.nk  to  pay  the  check,  and  that 
it  was  worthless.     (Id.) 

4.  The  counsel  for  prisoner  requested 
the  court  to  charge,  tiiat  the  jiretence 
must  appear  upon  the  indictment  to  be 
such  as  could  not  be  guarded  against 
by  an  exercise  of  coininon  sagacity 
and  prudence. 

Held,  that  the  refusal  so  to  charge  was 
not  error,  as  the  sufficiency  of  the 
indictment  was  a  question  of  law  to 
be  determined  by  the  court,  with 
which  the  jury  had  nothing  to  do. 
(Id.) 

FALSE    STAMPS    OR    TRADE 
MARKS. 

1.  Under  the  provisiiuis  of  section  4,  of 
chapter  306,  Laws  of  1862.  entitled 
"  Au  act  to  pievtnit  and  punish  the 
use  of  false  stamps,  labels,  or  trade 
marks,"  as  amended  by  section  2,  of 
chapter  209,  Laws  of  1863,  to  render 
a  person  liable  to  the  penalty  therein 
prescribed,  the  act  complained  of  must 
nave  been  done  with  intent  to  de- 
fraud some  person  or  persons,  or  some 
body  corporate.  (Low  agt.  Hall,  47 
N.  y.,  1 04. J 
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FAST  DRIVING, 
See  Neoliognce.    (60  Barb.) 

FEDERAL  COURTS. 

1.  It  seems  that  by  the  act  of  congress  of 
March  3d,  1851,  (9  U.  S.,  Statutes  at 
Large, '  635,  636,)  tlie  common  law 
reiuedy  for  damages  against  the  owner 
«f  a  vessel  not  used  in  river  or  in  in- 
land navigation,  ha()pening  without 
liis  privity  or  knowledge,  is  converted 
into  a  proceeding  i»,  rem,  and  that  in 
Buch  cases  tiie  jurisdiction  of  the  fed- 
eral courts  is  exclusive,  under  section  9 
of  ilie  judiciary  act  of  congress  ot  1789. 
(Baird  agt  Daly,  4  Laiisoig,  426.) 

2.  It  seems  that  vessels  navigating  the 
St.  Lawrence  River  are  not  withni  tlie 
meaning  of  ihe  act  used  '•  iu  livejn  or 
inland  uavigatiou."  (Id ) 

FENCES. 

I.  The  general  rule  that  where  a  party  is 
the  owner  of  personal  property  which 
is  upon  Uie  laiid  of  another,  the  former 
cannot  coiumil  a  trespass  by  eniering 
and  taking  it  away,  does  not  apply  to 
that  entry  of  a  party  which  is  necessary 
to  enable  him  to  make  a  partition  fence 
between  him  and  an  adjoining  owner. 
{C'arj}enler  HgU  HaUey,  HOJiarb.,  45.) 

FIDUCIARY  CAPACITY. 
See  Arrest.  (4  Lansing.) 

FINDINGS  OP  FACT    AND    CON- 
CLUSIONS OP  LAW. 

1.  The  right  of  a  party  in  a  case  tried  by 
a  referee,  to  have  separate  tiudiugs  of 
fact  and  conclusions  of  law,  is  a  sul) 
etantial  one.  (  Van  Slyke  agt.  Hyatt, 
46  A'.  Y..  259.) 

2.  The  findings  of  a  referee  are  to  receive 
the  most  favorable  construction  of 
•which  they  are  capable,  for  the  pur- 
pose of  upholdin^the  jndL'ment.  (Hill 
agt.  Grant,  46  iV^.  P.,  496.) 

3.  Where,  in  an  action  tried  by  a  referee, 
the  case  does  not  contain  any  of  the 
evidence.  Out  simply  the  leferee's  find- 
ings of  fact  and  conclusions  of  law,  the 
presumption  is  that  there  was  no  evi- 
dence fi-om  which  any  other  facts  could 
be  found,  and  where  the  conclusions  of 
law  are  excepted  to,  the  question  is, 
whether  sncn  conclusions  are  war- 
ranted bv  the  facts  found.  {Stoddard 
agt.  Whiting,  46  N.  Y.,  627.) 


4.  A  party  must  be  held  to  have  believed 
eacli  witness  called  by  him  creditable, 
and  to  have  so  presented  him  to  the 
court.  A  referee  has  a  liglit  to  find  a 
witi'css  mistaken ;  and  if  there  is  a 
contradiction  between  him  and  another, 
to  aecide  the  question  of  fact  contrary 
to  his  statemetrt.  lint  he  cannot  judi- 
cially deem  an  uncontradicted  witness, 
testifying  against  the  party  calling  him, 
false  and  perjured,  and  so  holding  to 
infer  the  tiuth  of  the  matter  to  be  the 
reverse  of  what  was  lestilied.  (Ford- 
ham  agt.  Smith,  46  iV^.  Y.,  68.3.) 

5.  The  c(mtinnance  in  possession  of  a 
grantor  of  real  estate  after  the  convey- 
ance; while  it  majr  be  a  circumstance 
proper  to  be  considered  m  connection 
with  other  evidence  lending  to  show  a 
deslKii  to  defraud  creditors,  does  not  of 
itself,  warrant  a  finding  of  a  leiral  con- 
clraion,  that  the  deed  wa.*  fraudulent, 
(CUiU  agt.  Newkirk,  46  N.  F.,  684.) 

S«e    Appeal.    (46  i\^.  Y.) 

Husband  and  Wife.    (Td.) 
Submission      of      Controvebst. 

(id.) 
Ejectment.  (A  Laming.) 
Practice.  (Id.) 

FORECLOSURE. 
See  Surplus  Moneys.    (46  N.  T,) 

' .  In  an  action  brought  \iy  the  assignee 
of  a  morttrage  to  foreclose  the  same, 
the  mortgagor  has  the  riirht  to  set  up 
and  prove  a  mif<take  in  the  drawing 
of  the  instrument,  and  i.ave  the  same 
reformed.  (Andrews  agt,  Gillespil,  47 
N.  Y.,  487.) 

2.  When  the  mistake  is  in  the  terms  of 
payment,  delay  in  moving  to  correct 
the  mistake,  and  payment  by  the 
mortgagor,  of  an  installment,  or  a  pro- 
mise to  pay  as  specified  in  the  mort- 
gage, under  protest  asserting  the  mis- 
take, furnish  no  ground  for  a  denial 
of  the  relief  to  which  he  is  entitled 
nor  will  the  absence  of  the  assignee 
as  a  party  bar  him  from  such  relief. 
(Id.) 

3.  The  assignor  is  not  a  necessary  party 
to  the  action",  as  upon  the  coining  in 
of  the  answer,  ana  notice  thereby  of 
defendant's  claim,  plaintiff  may  give 
notice  of  such  claim  to  the  assignor, 
and  offer  to  him  the  future  manage- 
ment of  the  suit,  which  would  make 
the  judgment  binding  upon  him  in 
respect  to  the  fact  of  ilie  mistake. 
(Id.) 

4.  A  mortgagee  who,  upon  foreclosure 
of  his  mortgage  by  advertisement  and 
Bale  under  the  statute,   receives  only 
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the  aniomit  due  and  expenses  from  the 
purcliat'er  of  the  mortgaged  premises, 
18  not  liiibie  as  trustee,  to  lienors  sub- 
eequent  to  liis  morlguge,  for  the  sur- 
plus. (RuMell  Hgt.  Diijloii,  4  Lansing, 
399.) 

5.  A  mortgagee  who  has  received  a 
surplus  from  the  purcliaser,  upon  a 
statute  foreclosure  sale  of  a  prior 
mortgage,  is  liable  to  a  subsequent 
judgment  creditor  foi  the  balance  of 
surplus,  iifter  deducting  the  amount 
of  the  second  mortgage  ;  but  interest 
on  such  balance  runs  only  from  the 
time  of  notice  or  demand  of  ttie  claim. 
(Id.) 

6.  The  statute  (lawe,  18.38,  chapter  5j97,  fi 
5)  which  declares  that  plats  of  ground 
in  Greenwood  cemetery,  when  con- 
veyed to  individuals,  shall  not  be 
liable  to  sale  ou  execution,  or  to  be  ap- 
plied to  payment  of  debts  by  assi^^n- 
ment  under  insolvent  laws,  is  intended 
to   prevent  sale  for-  payment   of   the 

.  owner's  debts,  against  his  will,  by  pro- 
cess of  law,  &.C.  A  foreclosure  sale, 
under  a  mortgage  executed  by  the 
owner  of  a  plat  of  ground,  is  not  with- 
in the  meaning  of  the  act.  (Lautz  agt. 
Buckingham,  4  Lansing,  484.) 

7.  Accordingly,  where  the  defendant 
conveyed  a  plat  of  ground  in  the  cem- 
etery to  the  plaintiff,  with  a  privilege 
of  interment  therein,  and  the  plaintiff 
executed  to  the  defendant  an  instru- 
ment reciting  the  conveyance,  and 
agreeing  to  reconvey  on  repayment  of 
the  consideration,  with  interest,  in  one 

■  year,  and  ou  default  the  nlaiutiff 
brought  au  action  for  sale  of  the  prop- 
erty: 

Held,  that  a  sale  under  judgment  of 
foreclosure  was  not  jirohibited  by  the 
act ;  and,  if  otherwise,  the  plaintiff 
was  at  least  entitled  to  a  strict  fore- 
closure, and  his  complaint  was  not 
demurrable  for  not  stating  a  cause  of 
action.  (Id.) 

8.  Affidavits  of  proceedings  on  statute 
foreclosure  and  sale,  are  evidence  of 
the  title  purchased  at  such  foreclosure 
sale,  altliough  unrecorded.  The  dic- 
tum in  TaikiU  agt.  Tracy.  (31  iV.  F., 
157.)  to  the  contrary,  disapproved. 
Howard  agt.  Hatch.  (29  Bark,  297,) 
upon  this  point,  reaffirmed.  (Friiik  agt. 
Thompson,  4  Lansing,  489.) 

&«  Chattel  Mortgage,    {i  Lansing.) 
Dower.  (Id.) 
Executors  and  Admikistkators. 

(Jd.) 
Loan  Commissioners.    (Id.) 
Kevesue  Stamps.    (Id.) 
UacRY.  (Id.) 


FORECLOSURE  SUIT. 

1.  According  to  the  settled  rule  of  equity, 
a  mortgagee  cainiot,  in  an  action  to 
foreclose  his  mortgage,  call  in  as  par- 
ties, persons  claiming  in  hostility  to 
the  title  of  the  mortgagor,  and  have 
tiie  legal  title  adjuding  in  the  equitable 
action.  The  question  of  legal  title  is  a 
question  of  law,  and  to  be  determined 
in  an  action  of  ejectment  at  law. 
(Brundage  agt.  The  Domestic  and  For- 
eign Missionary  Society,  CO  Barb.,  204.) 

2.  The  plaintiff,  on  being  applied  to  by 
W.  to  purchase  a  bond  ana  mortgage 
given  to  VV.  by  the  defendant,  declined 
purchasing,  but  agreed  to  take  the 
sa.Tie  to  sell,  as  a  broker  for  the  mort- 
gagee, for  a  compensation  agreed  upon. 
The  securities  were  thereupon  assigned 
to  him,  by  W.,  to  enable  him  to  nego- 
tiate and  transfer  a  title  to  a  purchaser, 
and  for  no  other  purpose,  except  that 
out  of  the  avails  of  the  sale  he  should 
retain  enongh  to  pay  and  satisfy  a 
judgment  he  held  against  W.,  and  re- 

'  lease  a  levy.  But  after  having  ob- 
tained the  assignment,  he  refused  to 
sell  and  assign  the  bond  and  mortgage, 
but  claimed  to  retain  the  same  as  his 
own  property,  without  paying  W.  any- 
thing, and  refused  even  to  satisfy  the 
judgment,  or  to  release  the  levy  : 

Held,  Ist.  Jhat  the  plaintiff  had  obtained 
no  title  to  the  securities  which  ne  could 
enforce  against  the  mortgagor ;  and 
that  in  an  action  of- foreclosure  brought 
by  him,  the  mortgagor  could  set  up  as 
a  defense  that  he  had  paid  the  mort- 
gage debt  to  the  mortgagee,  and  taken 
a  discharge  from  him. 

2d.  That  the  plaintiff  had  acquired 
no  right  to,  or  equity  in,  the  bond  and 
mortgage,  even  to  the  extent  of  his 
judgment,  which  must  be  deemed  to 
be  satisfied  by  the  levy,  while  the  levy 
remained,  (Hall  agu  Hdwin,  60  Barb., 
S49.) 

See  Infants.    (CO  Barh.) 
Practice.    (Id. ) 

FOREIGN  CORPORATIONa 

See  Wills.     (46  N.  T.) 

Creditors'  Smx.    (60  Barb.) 
Corporation.    (4  Lansing.) 

FOREIGN  COURT. 

iS"**  Divorce.    (4  Lansing.) 

FOREIGN  EXECUTORS  AND  AD- 
MINISTRATORS. 

Su  Executors  and  Administratobb. 

(4  Lansing.) 
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FOREIGN   JUDGMENT. 

I.  A  decree  of  divorce  obtained  in 
another  state,  the  defendant  not  being 
served  with  process,  and  both  parties 
at  the  commencement  of  the  snit  and 
daring  its  pendency  being  residents  of 
this  stale,  is  invalid.  An  attempt  by- 
defendant  in  sucii  suit,  made  in  a  court 
in  the  state  where  decree  was  granted, 
to  set  it  aside,  which  was  defeated 
npon  technical  grounds  solely,  does 
uot  affect  the  ^uesi ion.  The  record  of 
Huch  decree  is  not  conclusive  as  to 
jurisdiction,  but  the  facts  therein  stated 
giving  the  court  jurisdiction  may  be 
disputed.  This  rule  is  not  in  coaflict 
•with  sec.  1,  art.  4,  of  Constitution  of 
the  United  States.  (Hoffman  agt.  Hoff- 
«»an,  46iV;  Z:,  30.) 

FORFEITURE. 
See  Landlord  and  Tenant.  (60  Barh.) 

FORFEITURE  OF  CHARTER. 
See  Action.    (4  Lansing. ) 

FORGED  SIGNATURE. 
See  Bills  of  Exchange.    4l6i\r.   Y.) 

FORMER  ACTION. 
0ie  Evidence.    (4  Lansing/.) 

FORMER  ADJUDICATION, 

1.  Defendant  took  the  horse  of  plaintiff 
to  board,  with  instructions  not  to  use 
him;  he  did  use  him  and  ttie  horse  was 
foundered.  Plaintiff  abandoned  the 
horse  and  brought  suit  for  conversion. 
Defendant  brought  suit  in  justice's 
court  for  the  board  of  the  horse  ;  in 
that  action  the  plaintiff  herein  in  his 
answer  set  up  the  conversion.  This 
was  demurred  to,  and  the  justice  sus- 
tained the-  demurrer,  holding  that  it 
■  was  no  defense,  and  a  recovery  was 
had  for  the  amount  of  .the  claim.  De- 
fendant, by  supplementary  answer, 
pleaded  this  former  adjuclicaiion  in 
bar: 

Held,  that  the  remedy  for  the  erroneous 
decision  of  the  justice,  should  be  sought 
in  that  suit ;  "that  the  recovery  therein 
necessarily  adjudged  a  performance  of 
the  contract  by  the  defendant,  and  that 
there  was  no  conversion.  The  judg- 
ment, therefore,  was  a  bar.  {Collitu 
agt.  BcwuU,  46  N.  JT.,  490.) 


FRAUD. 

1.  One  M.  held  a  judgment  against  plain- 
tiff" for  over  $:;i.OOO.  He  proposed  to 
plaintiff"  to  discharge  it  for  $500.'  This 
offer  was  not  accepted.  R.,  a  stranger 
to  plaintiff",  by  falsely  representing 
that  he  was  a  friend  of,  and  came  from 
plaintiff,  induced  M.  to  assign  the  judg- 
meet  to  him  for  $500 : 

Held,  that  the  only  one  injnred  by,  or 
who  could  complain  of  the  fraud,  wan 
M.,  and  that  plaintiff"  was  not  entitled 
to  the  benefit  of  the  purcease.  (Ra- 
PALLO  and  Peckham.  JJ.,  dissenting.) 
(Ganey  AguJarvis,  46  Df.  Y.  310.) 

Su    HCSBAND  AND  WiFE.        (A&  N.    Y.) 

Submission     of      Contkoveest. 
(Id.) 

2.  Plaintiff  makes  advances  upon  stolen 
coupon  bonds  of  the  M.  and  St.  P.  R. 
R.  Co.,  which  originally  were  ac- 
companied by,  or  had  attached  to 
them,  certificates,  stating  in  substance 
that,  upon  the  surrender  of  the  certi- 
ficate and  bond,  the  holder  was  en- 
titled to  full  paid  preferred  stock. 
These  certificates  were  referred  to  in 
the  body  of  the  bond.  when  the 
bonds  were  transferred  to  plaintiff  the 
certificates  were  not  with  them. 

Held,  that  while  the  absence  of  the  cer- 
tificates might  be  a  circumstance  ot 
some  weight  in  determining  the  ques- 
tion, yet,  of  itself,  it  did  not  prove 
fraud  or  bad  faith.  (  Welch  agt.  Saqe, 
47  N.  Y,  143.) 

3.  Defendanta  represented  a  voluntary 
association  which  owned  a  cheese  fac- 
tory ;  this  they  leaseU  to  C.  He  con- 
tracted to  manufacture  cheese  for 
them  at  a  specified  sum  per  hundred 
pounds.  No  right  of  supervision  was 
reserved.  Defendants  carried  on  the 
business  by  furnishing  the  materials, 
taking  the  products  and  selling  them 
in  the  market,  as  an  article  manufac- 
tured by  them. 

Held,  thaf  as  to  the  public  they  assumed 
the  character,  ot  principals,  and 
adopted  the  lesponsibility  oif  tlie 
manulacture,  and  were  liable  for  the 
frauds  of  C.,  or  his  subordinates,  in 
the  manufacture  of  cheese.  {Durst 
agt.  Burton,  47  iV.  Y,  167.) 

4.  In  an  action  of  fraud  in  the  sale  of 
the  cheese,  which,  by  the  terms  ot  the 
contract,  was  nurciiased  to  be  for- 
warded and  sold  in  New  York,  after 
nlaintitf"  had  proven  its  value  in  the 
New  York  market,  defendants  ofl'ered 
to  prove  that  the  cheese  was  shipped 
and  sold   by   plaintiff  in  the  Loudou 
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miirkei  ;il  .h  ciriiiiii  price,  aiirl  that  the 
cheese  iiiiuKei  in  New  York  )8  regn- 
liited  Hiiii  coiiTi-  llt-d  tiiaiiily  liv  the 
price  of  cheese  in  Loudon  and  Liver- 
pool. ■ 

Held,  tluit  tlie  market  price  in  New 
York  wiiK  within  ihe  coiiteniplatioii  ot 
the  p.ii'iieti.  :iiid  Wiis  propeily  proven; 
and 'liral  liu-  Viihie  ai  anoiiier  phtce 
and  Jinoher  lime  whs  not  material, 
when  I  here  was  clear  and  explicit 
proof  iif  lis  value  in  the  market 
designated;  and.  that,  therefore,  the 
proof  ('tiered  was  properly  excluded. 
This  class  ol  evidence  is,  to  some  ex- 
tent, wiiliin  the  di^^cretiou  of  the  court. 
(Id.) 

5.  A  party  defrauded  in  a  contract   is 

not   barie<i    from    his   right   ot    action 
for  tlie  fraud,  hv  the  fact  of  his  having 
coniproini>e.l    ihe    claim    against    liim 
upon    the  CDiiiiact,    unless    it  appears 
that  he  had    ai  ihe  time  of  such  com- 
promise, knowiedife  of  the  facts,  con- 
Stitutin.!.' liie  fraud.     A  hare  suspicion, 
not  fomnied   upon   facts,  or  upon   any 
invesiiiraiion,  is  not  sufficient.    [Baker 
agt.  Silencer,  47  X.  F.,  56:2.) 
See  Husband  and  Wife.    (47  N.  T.) 
Man  iKACTUiiiNG     Coupokations. 
(Id.) 

6.  Fraud  avoi.is  all  contracts,  and  trans 
fers  of  liile,  iino  whicli  it  enters,  at  tlie 
eleclioM  <it  tin-  pariy  defendant.  (Hall 
agi.  Edioiu,  tiO  Barb..  3,9.) 

See  AciiKicMiiNT    (()9  Barb.) 
Foiii;ci.()SL'i!K  Suit.    (Id.) 
Maxims      (Id.) 

VeNDOI!   and   PuitCIIASEU.     (Id.) 

EviDiCNCi:.  (4  Lansiuff.) 
PijAcrici:.     (Jd) 

FRAUDULENT    CONVEYANCES. 

See  Findings  of  Fact   and   Conclu- 
sions OF  Law.    (4(;  i\'.  Y., 
Husi;aM)  and  Wife.     (Id) 
IlusuAND  AND  Wife.     (47  A'.  Y.) 
Limitation  of  Actions.    (Id.) 
Tkusts.    (/d.) 

1.  A  finding  of  fact,  by  a  referee,  that 
conveyances  weie  made  with  intent  to 
hinder,  dtjiay  and  defraud  the  future 
crediioiK  id'  the  grantor,  when  the 
whole  case  sliows  that  there  were  then 
no  cre(iiu)is  lo  be  defiauded,  is,  in  law, 
Bimply  abfUitl.  or  raihei,  a  legal  im- 
possiliilii V.  (Larmore  »gt.  Campbell, 
60  .BaW/.,' 62.) 

See  Husband    and   Wife.    (60  Barb.) 

FUAUDS    STATUTE   OF. 
Sec  Aguee.ment.  (CO  Barb.) 


G. 

GENERAL    ISSUE. 

1.  Want  of  consideration  could  alwayB 
be  shown,  under  the  geiier.tl  issue. 
Anvthiiig  which  tended  to  show  that  a 
pariy  lo  an  insirument  never  had  a 
cause  of  action  against  the  other  party 
toil,  was  always  competent  under  a 
general  denial  of  the  cause  of  action 
alletied,  and  is   so   siill.     (Evans  agt. 

Williams,  60  Barb..  346.) 

'2.  But  this  rule  doea  not  apply  to  the 
h(dder  of  lu-frotialde  paper,  who  takes 
it  in  gootl  faith  before  il  becomes  due, 
iu  the  usual  course  of  trade.     (Id.) 

GENERAL  RAILROAD  ACT. 
See  Railuoad  Company.    (4  Laritivg.) 

GENERAL    TERM 

See  Appeal.     (46  iV.  F.) 
Appeal.     (M  N.  T.) 
New  Trial.  (Id.) 
Appeal.    (4  Laiising.) 

GIFT. 

\.  It  is  essential  to  the  parol  (/tft  of  per- 
sonal pioperty,  in  order  to  pass  the 
title,  thatl  it  he  delivered.  A  mere  inten- 
tion, or  naked  promise  to  give,  withouC 
some  act  to  pass  I  lie  property,  is  not  a 
gift.  The  donor  must  not  only  )>art 
with  the  possession,  hut  with  the  dom- 
inion of  the  property.  And  the  gift  is 
onelv  perfect  and  irrevocable  by  deliv- 
ery and  acceptance.  (Brink  &^\.  Gould, 
ante.  289.) 

2.  In  this  case,  there  was  no  such  de- 
livery of  the  property  (a  heifer)  to  the 

plaintitf  by  her  motlier,  as  the  law  re 
quires  to  establish  a  lawful  gilt.    (Id.( 

3.  A  debt  cannot  be  transformed  into 
a  gift  by  a  mere  pand  declaration 
subsequent  to  iis  creation  ;  but  where 
money  is  delivered  hy  a  father  to  a 
son,  under  circumstances  rendering  it 
uncertain  as  to  whether  it  was  in- 
tended as  a  Toan  or  gift,  a  distinct 
dedaratioii  made  afterwards  by  flie 
father  to  the  son,  may  have  the  effect 
of  deteruiining  whicii  it  was.  (Doty 
agt.  Wilson,  47  N.  Y.,  580.) 

4.  A  promise  made  hy  a  donee  to  pay  a 
sum  of  money,  or  do  any  act.  not  con- 
stituting a  condition  of  delivery  or 
title,  does  not  invalidate  the  gift. 
(Id.) 

See  Evidence.     (47  JV.  F.) 
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GIFT  IN   PROSPECT  OF   DEATH. 

8te  Donatio      Causa      Mortis.      (4 
Jjanting. ) 

GOLD  COIN. 
See  Judgment.    (46  N.  T.) 

GOOD- WILL. 
Bee  Partnership.    (60  Barb.) 

GRANTOR  AND   GRANTEE. 

1.  The  irratitor  of  land  may  claim  to  hold 
adversely  h>,mmi8(  his  v'l'antee.  (Cra- 
mer agt.  Benton,  4  Lansing,  291.) 

See  Defkxses.    (4  Lansing.) 
DowEii.    ( fd.) 
Easement.     (LI.) 
Mistake  ok  Law  and  Pact    <Id.) 
Trusts  and  Trustees.      (Id.) 

GREENWOOD  CEMETERY. 

Bee  Foreclosure.    (4  Lansing.) 

GUARANTY. 

1.  Defendapt  fjiiaraiiteed,  that  B.  &  S. 
Hhouiii  receive  ami  pay  for  a  steam  en- 
gine and  two  Ixiilei's,  of  a  given  capa- 
city and  power,  particularly  described, 
at  an  agi-eed  piice.  By  an  agreement 
of  tlie  priiici|)al.'',  withodt  the  assent 
of  the  surety,  an  engine  with  three 
boilers,  and  of  a  ifreater  capacity  and 
power,  at  an  additional  price,  was  sub- 
stituted: 

Held,  that  the  change  in  the  contract  was 
a  material  one,  imposing  entirely  new 
bbiigaliiiiis  upon  the  contracting  par- 
ties, and  discharged  the  surety  from 
aiiv   liabilitv.     (Grant  agt.  Smith,  46 

.     i^.'F..  93)' 

'  GUARDIAN  AD  LITEM. 

(See  Partition.     (&d  Barb.) 

GUARDIAN  AND  WARD. 

1.  Where  an  infant  plaintiff  procured  the 
appointment  of  a  (/itarrfia/t,  and  the  suit 
preceeded  to  issue  and  was  on  the  cal- 
endar for  trial.  On  a  motion  by  the 
defendant  to  dismiss  the  complaint  and 
action,  on  the  ground  that  the  giiardiai) 
was,  at  tiie  liaie  of  his  appoiutmeut, 
and  still  is  an  injant. 

Held,  that  the  defendant,  not  knowing  of 
the  ilitancy  of  lin;  uiiaidian  niiiil  alter 
service  of  his  answer,  the  irregularity 
iu  tho  appoiiituieut  of  guardian  wusiiut 


■waived  by  him  in  answering  upon  the 
merits.      ( IVol/ord  agt.    Oaklet/,  ante, 

Held  also,  that  the  plaintifT,  havinj^  shown 
8atii>fiU;t.')rily  that  the  guardian  acted 
nnder  a  misapprehension  as  to  liis  hav- 
ing attained  his  majoritv  and  having 
lately  ascertained  his  mistake,  was 
allowed  upon  teims  to  appoint  a  new 
and  proper  guardian  to  proceed  in  the 
action  nunc  pro  tunc.  (Id.) 

4.  A  guardian  in  socage  tnay  lease  the 
lands  of  his  ward  for  a  term  as  long  as 
he  contiimes  guardian,  or  for  any  num- 
ber of  years  wiihin  the  niinoriiy  of  the 
ward.  The  lease,  however,  is  subject 
to  its  being  defeated  by  the  appoint- 
ment of  another  gnaniian,  pursu.mt  to 
the  statute,  and  his  elecii</n  to  avoii^it. 
(Emerson  agt.  Spicer,  46  N.  Y.,  594.1 

See  SuBiviissioN  of  CoNTRorERsr.    (4 

Lansing.) 


H. 

HABEAS  CORPUS. 

Set  Criminal  Law.    (60  Barb.) 

HIGHWAY. 

4.  The  owner  of  land  over  which  a  street 
or  higliway  passes,  has  a  right  to  ex- 
cavaie  the  soil  under  the  surface,  and 
to  Ut^fc  the  space,  so  long  as  he  does  not 
interfere  with  the  pulilic  i  itrht  of  way. 
(McCartii  agt.  Cilii  of  Siiracme,  46  JV, 

y..  194.)         ■^  -^  -^ 

2.  Where  the  owner  of  land  in  a  villace 
lays  out  streets  through  ihe  same,  di- 
vides the  residue  inio  village  lots, 
causes  a  map  of  the  same  to  be  re- 
corded in  the  county  clerk's  office,  and 
conveys  the  lots  bounded  on  such 
streets,  if  the  same  are  not  accepted  by 
the  proper  authorities,  or  worked  and 
used  as  public  hiifliways,  they  do  not 
become  such.  (  Wuhler  agt.  The  B.and 
L.  S.  It.  B.  Co.^  46  iV.  r.,  686.) 

See  Constitutional  Law.    (46  N.  T.) 

3.  Highway  commissioners  are  not  aa- 
thorized  to  make  any  order  for  the  re- 
moval of  encroachments,  except  in  the 
case  of  A  highway  laid  out  according 
to  the  statute.  (Ckristy  agt.  Nerctoli, 
60  Barb..  332.) 

4.  WIere  an  order,  purporting  to  be 
made  by  commissioners  of  higlrvays, 
was  signed  by  two  of  them  only,  and 
it  did  not  ap|)ear  from  ii  that  the  oiher 
commibsiuuer  was  nuiilied  to  attend,  or 
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had  any  knowledge  of  the  proceeding ; 
nor  wiia  there  anything  to  show  that 
any  pielimiuary  steps,  such  as  the  stat- 
ute requires,  bad  been  taken  :. 

Held,  that  the  order  was  a  nullity.    (Id.) 

5.  A  highway,  opened  and  worked  for  a 
short  part  of  the  distance,  only,  and 
not  opened  or  worked,  as  described  in 
the  survey,  or  in  any  manner,  on  a  par- 
ticular portion  thereof,  unul  after  the 
lapse  of  nearly  fourteen  years,  from 
the  time  of  its  being  laid  out,  ceases  to 
be  a  highway  for  any  purpose,  at  the 
place  where  it  is  not  opened  or  worked. 
(Id.) 

6.  In  an  action  for  wrongfully  diverting 
a  water-course  on  the  plaintiff's  laud, 
where  the  defendant  iustities  as  over- 
seer of  highways.it  is  erroneous  for 
the  judge  to  instruci  the  jury  that  such 
diversion  was  unlawful,  and  that  the 

.  plaintiff  is  entitled  to  recover  the  dam- 
ages he  has  sustained  by  reason  there- 
of; it  being  an  instruction  to  the  jury 
that  the  plaintiff  is  entitled  to  recover, 
and  not  a  mere  intimation  of  an  opin- 
ion on  a  question  of  fact.  ( Moran  agt. 
McCUarrui,  60  Barb.,  388.) 

7.  It  is  also  error  for  the  court  to  instruct 
the  jury  that  if  they  should  come  to 
the  conclusion  that  the  defendant  acted 
maliciousl}/  in  diverting  the  water,  to 
injure  the  plaintiff,  then  the  latter  is 
entitled  to  recover  all  the  damajjes  he 
has  sustained  ;  whether  the  defendant 
had  a  right  to  turn  the  water  or  not ; 
this  amounting  to  an  instruction  to  the 
jury  that  notwithstanding  a  public  offi- 
cer may  be  fullv  warranted  and  duly 
authorized,  in  law,  to  do  the  act  com- 
plained of,  yet  his  motives  are  the  sub- 
ject of  inquiry  by  the  jury,  and  that  if 
they  come  to  the  conclusion  that  his 
motives  were  selfish  and  sinister,  then 
the  act  becomes  unlawful.     (Id.) 

See  Constitutional  Law.    (60  Barb.) 
LocKPORT  (City  of.)    (Id.) 
.   Municipal  Cokpo rations.     (Id.) 

8.  The  trustees  of  the  village  of  Lancas- 
ter have  authority,  under  its  charter, 
to  impose  penalties  for  the  destruction 
of  shade  trees  on  the  village  streets, 
but  not  for  any  act  for  which  a  penalty 
is  imposed  by  law.  (See  laws  1859, 
chap.  320,  sec.  47,  subd.  25,  sec.  48, 
subd.  12.)  It  seems  they  may  exercise 
the  authority,  although  the  destruction 
of  ornamental  tree.s,  &c.,  is  made  a 
misdemeanor  bj-  statute  (laws  1853, 
chap.  573),  and  punishable  by  fine  or 
imprisonment,  or  both,  and  liability  to 
the  party  injured  for  five  times  the 
amount  of  his  damages.     (  Village  of 


Lancaster  agt.  Richardion,  4  Laming 
136.) 

9.  It  seems  that  shade  trees  are  orna- 
mental trees,  within  the  statute.  (Laws 
1853,  chap.  573.)     (Id.) 

10.  Trees  standing  on  streets  and  high- 
ways, of  which  liie  soil  belongs  to 
adjacent  owners,  are  the  property  of 
such  owners,  who  may  remove  tliem 
at  pleasure.     (Id.) 

11.  Tjaws  passed  for  the  protection  of 
such  trees,  apply  only  to  other  persona 
than  the  owners  ;  nor  can  the  legisla- 
ture authorize  the  infliction  of  a  pen- 
alty upon  the  owner  of  the  trees  for 
removing  them,  unless  the  public  have 
acquired  title  by  purchase,  or  exercise 
of  the  right  of  eminent  domain.      (Id.) 

12.  Owners  of  land  in  a  village  made 
and  filed  a  map  thereof,  laying  out  lots 
and  a  street  thereon,  and  sold  lots  upon 
and  with  reference  to  the  street;  the 
village  authorities  afterward  declared 
the  street  open,  and  it  was  worked, 
and  built  on,  as  a  street : 

Held,  that  there  was  a  dedication  and  ac- 
ceptance of  the  street  throughout  its 
entire  extent,  although  a  small  portion 
(which  was  left  open  to  the  public,  and 
on  which  lots  had  been  soldj,  had 
never  been  worked  by  highway  labor, 
and  that  trespass  would  not  lie  in  favor 
of  the  owner  of  the  soil,  against  an 
officer  acting  under  direction  of 
authorities  of  the  village  having  power 
over  its  highways,  for  cutting  trees  and 
clearing  away  obstructions  on  the  por- 
tion so  un worked.  (Niagara  Falls 
Siispension  Bridge  Co.  agt.  Bachvian, 
4  Lansing,  523.) 

See  Overseers    op     Highways.      {4 
Lansing.) 

HOTEL    KEEPER. 
See  Innkeeper.    (46  N.  T.) 

HUSBAND   AND  WIFE. 

1.  Where  the  real  estate  of  a  wife  is 
mortgaged  to  secure  the  debt  of  her 
husband,  she  occupies  the  position  of  a 
surety,  and  she,  and  those  claiming 
under  her,  are  entitled  to  the  benefit  of 
the  rules,  prohibitiiiir  the  dealing  of  the 
creditor  witii  the  principal  debtor,  to 
the  prejudice  of  the  surety.  An  exten- 
sion of  the  time  of  payment,  witiiOut 
her  assent,  is  such  a  dealing,  and  dis- 
charges the  niortgasje.  [Bank  of  Al 
bion  agt.  Burns,  46  JV.  T..  170.) 

2.  The  agency  of  the  husband  to  bind  the 
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wife,  to  be  inferred  from  the  posses- 
sion  of  the  mortgaire,  has  respect  to, 
aud  is  limited  by,  the  terms  of  that  in- 
strament.     (Id.) 

3.  The  defendant,  a  married  woman,  has 
been  in  partnership  with  H.,  owuinif 
half  the  stock  in  trade,  and  half  the 
real  estate  occupied  for  the  purposes  of 
the  business,  which  was  carried  oo  in 
the  name  of  H.  and  herself,  her  hus- 
band acting  as  her  agent.  Defendant 
bought  out  her  partner,  and  with  her 
knowledge,  the  business  was  sabse- 
qnenrly  ciirried  on  by  the  husband  in 
Ids  '  Au  name,  without  an V  control  or 
interteience  by  her  ;  he  taking  posses- 
sion of  the  assets  of  the  firm,  and  using 
tliem  in  the  business  for  his  own  bene- 
fit, mitii  he  failed,  when  he  assigned 
the  personal  property  for  the  benefit 
of  creditors,  without  any  claim  thereto 
on  the  part  of  defendant : 

Held,  that  the  dissolution  of  the  partner- 
ship was  a  revocation  of  the  husband's 
agency,  and  her  knowledj,'eof  the  man- 
ner of  conducting  the  business  there- 
tUter  imjilied  her  assent,  and  would 
preclude  her  from  deriving  any  benefit 
therefrom  ;  and  that  a  finding  of  the 
referee,  thai,  the  business  was  defend- 
ant's, conducted  by  the  husband  as  her 
agent,  couM  not  be  snstanied,  either  as 
a  finding  of  fact  or  conclusion  of  law. 
Also,  Held,  that  necessary  expeuditnrea 
upon  the  real  estate,  not  exceeding  the 
amount  of  personal  property  received 
from  the  wife,  were  properly  made, 
and  for  any  excess,  if  claimed  the  pro- 
per remedy  was  by  creditor's  bill  for  an 
accounting.  {Hamilton  et  al.  agt.  Doug- 
last,  46  lY.  Y,2i8.) 

4.  Where  a  husband,  with  a  fraudulent 
intent,  obtained  from  his  wife  a  po^ver 
©t  attorney,  authorizing  him  to  do  busi- 
ness in  her  name  and  as  her  agent,  and 
afler  having  by  false  and  fraudulent 
statements  established  a  fictitions 
credit,  by  means  whereof  he  obtained, 
upon  credit,  large  amounts  of  goods,  a 
portion  of  which  he  sold  in  the  origi- 
nal packages  at  less  than  cost,  and 
then  induced  his  wife  to  make  an  as- 
signment, the  wife  having  no  knowl- 
edge of  tlie  fraudulent  intent : 

Held,  that  the  wife  is  chargeable  with 
knowledge  of  the  fraudulent  scheme  of 
her  agent  the  hnsband,  and  the  assign- 
ment i«  void.  ( Warner  agt.  Wa'nen, 
46  N.  r.,  i!-28.; 

&  An  acceptance,  by  a  wife  from  her 
husband  of  a  policy  of  insurance  upon 
bi»  life,  procured  by  him  for  her. bene- 
fit, without  previous  authority  from 
her,  is  a  suflicient  adoption  of  his  a«t, 
and  coubiitutes  a  valid  contract  be- 


tween her  and  the  companiy  issuing 
the  policy,  i  Thompson  h^u  The  A.  T. 
L.  and  S.  Ins.  Co.,  46  N,  ¥.,  674.; 

<See, Mortgage.    (46  N.  T.) 

6.  In  an  action  brought  by  a  hnsband 
against  the  wife,  to  have  the  mar- 
riage declared  void  by  reason  of  her 
former  marriage,  upon  the  final  hear- 
ing and  a  decision  in  favor  of  the 
wife,  the  court  has  power  to  award 
her  extra  expen.ses  and  counsel  fees 
beyond  tne  taxable  costs.  (GriMn  agt. 
Gnffln,  47  N.  T.,  134.) 

7.  Where  a  husband  in  good  faith,  and 
without  fraudulent  intent,  pays  the 
purchase  price  of  a  parcel  of  land,  and 
causes  the  same  to  be  deeded  to  his 
wife,  be  at  the  tmie  being  out  of 
debt,  her  title  is  valid  as  against  his 
subsequent  creditors.  (Curtis  agt. 
Fox,  (47  N.  T.,  399,) 

8.  Where  an  action  in  the  nature  of 
a  creditor's  bill  is  brought  against  a 
hnsband  and  wife  by  a  judgment 
creditor  of  the  former,  to  reach  real 
estate  claimed  to  have  been  fraudu- 
lently conveyed  to  the  latter,  and 
where  after  issue  is  joined  the  wife 
dies,  the  plaintiff  failing  to  show 
fraud  cannot  have  judgnieiit  for  the 
interest  of  the  husband  in  the  land 
acquired  upon  the  death  ot  the  wife. 
(Id.) 

9.  At  common  law  the  hnsband  had 
the  right  of  administration,  aud 
thronsh  administration  he  acquired 
the  title  to  the  personal  property  of 
his  deceased  wife  not  reduced  to  pos- 
session during  coverture,  subject  only 
to  the  payment  of  her  debts.  These 
rights  were  preserved  bv  the  Revised 
Statutes  (2  K.  S.,  p.  75",  $  29:  p.  96, 
$  79),  and  have  not  been  etlected  by 
the  statutes  of  1848  and  1849  in  re- 
lation to  married  women.  Those 
stiitntes  give  the  wife  control  of  her 
separate  estate,  with  power  of  testa- 
mentary disposition,  during  her  life; 
but,  if  she  dies  intestate,  the  rights  of 
her  husband,  as  her  succes'.or.  are  not 
affected,  and  he  is  not  prevented  from 
administration  and" consequent  enjoy- 
ment of  the  property.  (IJunies  agU 
Underwood,  47  N.  T.',  361.) 

10.  The  amendment  of  fhe  79tli  section 
if  the  statutes  of  distrilmtions,  in 
1867.  did  not  affect  the  light  of  the 
husband  to  administration  and  enjoy- 
ment of  his  deceased  wife's  personal 
estate,  except  in  the  case  therein 
specified  of  her  dying,  leaving  de- 
scendants.   Id.l 

11.  A  wife  owning  real  estate,  as  tenant 
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in  common  with  her  liiisbnnd,  can 
maintain  action  for  partition  airainst 
liiin.     (Moore   agt.   Moore,   47   JV.    V., 

2.  In  action  ajjainet  a  married  woman 
for  frand  in  a  contract  for  the  sale  of 
her  real  estate,  made  by  lier  linsband 
as  her  a>;ciit,  it  is  not  necessary  to 
join  the  husband.  It  is  a  nnuter 
"having  relation"  to  her  sole  and 
eejiarate  ]iroperty,  and  under  tlie  pro- 
visions of  the  statute  of  1860,  as 
amended  in  1863.  (chap.  172,  Laws 
of  1862),  she  may  be  sued  the  same 
as  if  she  were  a /e)«e  .»o/e.  (Bnum  agt. 
Mullen,  47  N.  Y.,  577.) 

13.  These  statutes  have  not  altered  the 
common-law  liability  of  the  husbanii 
for  the  personal  torts  of  his  wife,  but 
when  sncli  toi'is  are  committed  in  tiie 
manairement  and  control  of  her  sepa 
rate  proneriy  ihe  rule  is  changed,  and 
eiie  only  is  liable. 

See  Trusts.     (47  N.   Y.) 

14.  Where  a  wife  has  an  equitable  inter- 
est in  land  oonveved  to  her  husband, 
by  reason  of  her  iiaving  paid  a  part  of 
the  purchase  money,  such  interest  will 
be  prolecied,  as  against  her  husbands 
xHhfeqnent  creditors.  (Lurmure  agt. 
Campbell,  60  Barb.,  62.) 

15.  Where  a  husband  had  a  vested  inter- 
est in  the  personal  estate  which  his 
wife  owned  at  the  time  of  the  mar- 
riage : 

Meld,  that  the  subsequent  reduction  of 
it  to  his  possession,  even  thi)ngh  a  part 
of  it  came  into  his  hands  after  the  tak- 
ing ert'ect  of  the  act  of  the  legislature 
of  J848,  "  for  the  more  eftectual  protec- 
tion of  the  property  of  married  women," 
did  not  change  his  title  to  it.  (Drigtjs 
agt  MUckell,  60  Barb.,  288.) 

16.  If  the  legal  title  to  property  is  shown 
to  have  been  in  the  husband,  the  omis 
is  upon  the  wife,  claiming  it  as  her 
separate  estate,  to  prove  that  it  is  such. 
This  she  cannot  do,  as  against  his  credi- 
tors, by  showing  a  conveyance  to  her, 
from  the  husband,  without  considera- 
tion.    vJd.) 

17.  A  post  nuptial  settlement,  although  it 
would  be  upheld  in  equity,  as  between 
the  husband  and  wife,  would  be  pre- 
Bumpiively  void  as  against  antecedent 
creditors  of  her  husband.    [Id.) 

18.  A  married  woman,  having  a  separate 
estate,  may  employ  her  husband,  as 
her  ajrent,  to  transact  any  or  all  of  her 
liiisiness  ;  and  hence  she  may  contract 
with  him  to  do  all  her  work,  or  any 
pun  of  it,  by  the  job,  for  a  stipulated 


price.     (Fairbanks  agt.  Morthersell,  60 
Batb.,  406.) 

See  Criminal  Law.     (60  Barb.) 
DnHTou  AND  Ckkditou.    (Id.) 
Evidence.    (Jd.] 

19.  In  an  action  against  husband  and 
wife,  affect ing  the  husband's  real  prop- 
erty only  he  isanlhorized  and  required 
to  have  an  appearance  entered  for  his 
wite,  upon  service  of  summons  on  him 
alone,  and  without  authority  from  her. 
(LaUirop  agt.  Heacock,  4  Lansing,  1.) 

20.  It  is  otherwise,  where  the  action 
affects  the  wife's  separate  estate    (Id.) 

21.  A  married  woman  may  maintain  an 
action  ag;iinst  her  husband  to  recover 
possession  of  lier  real  e.slaie  from  which 
she  is  e.vclndcd  by  him.  ( J/inier  agU 
Minier,  4  Lansing.  421.) 

22.  Where  a  husband  receives  money 
from  his  wife  to  purchase  real  estate 
in  ihe  hitter's  iiatne,  and  expends  for 
the  purpose  no  more  than  the  sum  re- 
ceived, the  property  is  the  wife's, 
althongh  the  payment  is  not  made  with 
the  precise  funds  received.     (Id.) 

23.  Hurband  and  wife,  when  respectively 
plaintiff  and  defendant  in  an  action, 
may.  under  laws  1867,  chap  387,  testify 
in  his  or  her  own  behalf.     (Id.) 

iS'e«  Dower.     (\  Lamdng.) 
Marhied  Women.    (Id.) 
Separate    Estate   of   Married 
Women.    (Id.) 


I. 

IMPRISONMENr, 
See  Motions  and  Orders,  (47  N.  T.) 

INCORPORATIONS. 
See  Corporations.  (4  Lansing.) 

INCUMBRANCERS.! 

See  Foreclosure.    (4  Lansing.) 

INDICTMENT. 

See  False  Pretences.     (46  iV.  IT) 
False  Pretences.     (47  N.  Y.) 

1.  Whether  a  conviction,  upon  an  indict- 
ment charging  the  prisoner  with  aiding 
and  abetting  in  the  crime,  can  be  had 
of  a  principal  in  the  second  degree, 
where  the  principal  in  tlie  first  degree 
cannot  be  convicted,  quere.  (TempU 
agt.    The  People,     4  Lansing,  119.) 
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2.  It  seems,  in  such  case,  the  indictment 
bhoiild  properly  charge  the  prisoner  as 
priucipiil.     {id.J 

3.  An  indictment  for  perjury,  which 
cliargea  the  ott'eiise  to  have  been  com- 
mitted in  an  action  pending  in  the 
supreme  court  of  the  ciiy  of  New  York  ; 
and  that  ilie  referee  wlio  administered 
tlie  outli  was  appointed  by  the  supreme 
court  of  tiie  city  and  county  of  New- 
York  is  faiihy  in  isubstauce.  {Gesto)i 
agt.  T/te  Peoj}'le,  4  LaTising,  487.) 

4.  So  also  is  an  iiuiictment  for  perjnry 
found  iu  New  York  county,  which 
does  not  charge  the  offense  as  having 
been  cominiiied  iu  that  county.       Kid.) 

5.  It  sh  oil  hi  appear  upon  the  face  of  an 
indictment  for  perjury,  that  the  alleged 
falf<e  lestiiiiony  was  material  to  the 
detertniiiaiion  of  the  question  upon 
■which  it  was  given.     (Id.) 

INDORSEMENT. 

Bee  Notes  and  Bills.  (4  Lansing.) 

INDORSER  AND  INDORSEE. 

See  Notes  and  Bills.    (4  Lanting.) 

INDIGENT  PERSONS. 

1.  In  proceedings  nnder  title  i,  chapter 
20,  part  1  ot  the  Revised  Statutes  (I 
R.  S.,  fil4),  for  the  relief  and  support 
of  indigent  persons,  the  court  of  ses- 
sions is  aiitlioiized  by  section  4,  in 
case  one  of  two  persons  equally  liable 
is  nnable  to  contribute  his  entire  pro- 
uoriion  of  such  support,  to  require 
tiim  to  coiiiribiite  according  to  his 
ability,  and  to  require  the  other  to 
pav  the  residue,  [Stone  agt.  Burgess, 
47 'iV.  r.,521.) 

2.  An  order  reciting  that  the  two  are  of 
suftici(Mit  aliility,  and  directing  the 
proportion  each  one  is  to  pay,  if  the 
proportion  is  unequal,  is  in  effect  a 
deienuination  that  the  one  required 
to  pay  the  less  sum  is  nnable  to 
pay  his  full  proportion,  but  is  able  to 
pay  the  sum  fixed,  and  such  order  is 
valid.     (Id.) 

INFANTS. 

1.  In  an  action  bronght  to  obtain 
judicial  construction  of  a  will,  it  was 
aiijiiiiged  that  the  title  to  a  ijreaier 
portion  of  the  real  esijite  of  which  the 
testatrix  died  seized,  vested  in  her 
heirs  upon  her  lieath,  subject  to  the 
execution  of  a  power  of  sale  by  the 
executors,  and  said  executors  were 
directed  to  sell  and  convey  said  real 


estate  in  pursuance  of  a  contract  made 
by  them.  This  was  accordingly  done, 
and  the  proceeds  paid  over  to  the 
county  treasurer.  Subsequently  one 
of  the  heirs,  an  infant  over  eighteen 
years  of  age,  died,  leaving  a  will 
whereby  she  devised  and  bequeathed 
all  of  her  property  to  her  husband, 
who  petitioned  to  have  the  share  of 
liis  wife  iu  the  funds  paid  over  t-> 
him. 

Held,  that  the  proceeds  of  the  sale  were 
to  be  regarded  as  personal  property,- 
and  that  the  portion  of  the  infant, 
heir  could  be  disposed  of  by,  and 
passed  under,  her  will.  Horton  agt. 
McCoy,  47  JV.  JT.,  21.) 

2.  Where  real  estate  owned  by  tenants 
in  common,  of  whom  an  infant,  is  one, 
is  sold  under  and  in  pursuance  of  a 
judgment  in  a  partition  suit,  instituted 
by  others  of  the  tenants  in  common, 
the  portion  of  the  proceeds  belonging 
to  the  infant  remains  impressed  with 
the  character  of  real  estate,  and,  aa 
snch,  does  not  pass  uuaer  the  infant's 
will.     (Id.) 

See  Negligence.    (47  If.  Y.) 
Pauext  and  Child.    (Id.) 

3.  An  infant  defendant  cannot,  while  aii' 
infant,  waive  the  defect  that  he  did  not 
appear  bv  guardian.  (McMurry  agt. 
McMwrry,  60  Barb.,  11) 

4.  It  is  not  a  mere  irregularity  to  take  a 
judgment  against  an  infant  defendant, 
without  the  appointment  of  a  guardian 
ad  litem  for  him.  It  is  error  in  fact. 
(Id.) 

See  Partition.    (60  Barh.) 

Pakent  and  Child.     (4  Lansing.) 
Submission  of  Controveksy.  (iS.) 

INJUNCTION. 

1.  Where  an  order  of  restoration  at  spe- 
cial term  is  made,  afier  setting  aside 
judgment  of  dispossession  ol>tained  \)y 
the  plaintiff — tiie  plaintiff  being  in  law- 
ful possession  of  the  premises,  it  is  ir- 
regular to  include.in  euch  order  of  res- 
toration granted  to  the  defendant,  ail 
injunction  cla^ise  restraining  the  plain- 
tiff from  entering  into  or  interfering^ 
with  the  pos^'cssion  of  the  premises  and 
restraining  him  from  culnvating  or 
otherwise  using  the  premises.  Whftn 
restored  to  possession,  the  remedy  of 
the  defendant  would  probably  be  \)y 
action  for  any  illegal  entry  or  injury 
done  the  premises  by  the  pfaintitf.  (Set 
S.  C ,  ante,  17.)  (DawUy  agt.  Brotwi, 
anU,  22.) 

2.  An  injunntion  order  only  affects  prop- 
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Vty  rjeceivet},  ejirned  or  dne  the  judg- 
■Oent  debtor  be/on  ilie  making  of  liie 
order.  (,Atkiiuon  agu  SUttme,  aate^  84.) 

3i  Whore  the  judgment  debtor  borrowed 
$100,  to  pay  his  rent,  after  the  iiijuiic- 
liou  oTiier  in  siipplemeiwary  proceed- 
ings was  iDHde,  but  did  not  pay  hiti 
rent  nntil  after  it  waa  served  upon  liim : 

Held,  that  he  was  not  in  contempt  for 
disobeying  the  order.  (Id.) 

4.  A  motion  to  dissolve  an  injttnctio)i,  may 
be  made  before  aiistcer  put  in  ( Town  of 
Middktowii  agt.  The  Rondout  S  Os- 
fttgo  K.R.  Co.,  ante,  144). 

6.  A  county  judge  has  no  power  or  juris- 
diction, ou  granting  an  injunction  ex 
parte,  to  grant  an  oitier  to  show  cause, 
i^rurnable  &«/())«  kimsflf  wliy  audi  in- 
junction slioiild  not  be  continued.  (Id  ) 

Q,  A  county  judge  cannot  hear  a  contested 
motion  as  to  an  injunction  ;  I>ecau8e  it 
requiies  the  motion  on  notice  to  vacate 
6ball  be  made  before  the  court ;  and  to 
ehow  cause  why  the  injunction  should 
not  be  coiitinued,  being  equivalent  to 
a  notice  of  motion  for  that  purpose,  he 
has  no  jurisdiction.  (Id.) 

7a,  Where  a  county  judge  grants  an  ad 
interim  order  of  injunction,  with  an 
order  to  show  cause  returnable. before 
him  on  a  certain  day,  why  8uc!\  in- 
junction sliould  not  lie  continued,  by  a 
lion-appearance  of  the  parties  before 
hitn  to  allow  cause  on  the  day  specified, 
tlie  injunction  ceases,  and  there  is  none 
to  be  vacated.  (Id.) 

8.  The  business  which  corporations  were 
created  to  airry  on  is  not  to  be  sus- 
pended, nor  are  their  directors  to  be 
riestrained  from  the  discliarge  of  their 
different  duties,  except,  by  the  court 
and  upon  noticfi^  (Id-h 

9  A  county  bond  issued  to  obligee  or 
bearer  posBesees  all  the  elements  of 
commercial  paper,  and  is  subject  to  all 
the  rules  which  pertain  to  commercial 
paper,  and  a  purchaser  and  holder 
thereof,  is  entitled  to  all  the  rights 
which  attach  to  negotiable  instruments. 
{Ziindsley  sij;l.  Diefendorf  ant^  3J6.; 

16.  A  purchaser  of  such  a,  bond,  in  good 
faith, forfall  value,  and  witliout  notice, 
possesses  a  perfect  title  thereto  by  de- 
livery.     {Id.} 

14.  An  action  «nd  an  injunctton.  order 
restraining  the  party  in  posses.-'ion  of 
l^uch  bond  from  negotiating  or  dispos- 
ing of  it,  is  not  iiotice  to  a  subsequent 
bona  fide  purchaser  for  value,  in  the 
nature  of  lis  pendens  at  common  law, 
as  such  notiqe  does .  not.  apply  to  coiu- 


mercial  paper,  the  title  to  which  pasees 
from  hand  to  hand  by  delivery.   [Id.) 

12.  A  county  judge  has  no  power  or  juris- 
diction, ou  granting  an  injunction  ex 
parte,  to  grant  an  order  to  s/iow  caui-e, 
returiniLle  before  hiw.telj',  why  such  in- 

■  junction  should  not  be  ainlinued.  (Af- 
Jirtutng  S.  C,  at  special  term.  ante.l44,j 
PahKKU,  J.,  dissenting.  (Town  of  Mid- 
dletown  agt.  liondoat  di  Oswego  K.R. 
Co.,  ante,  481.) 

13.  Where  au  application  for  an  injunc- 
tion is  (ienied  upon  two  legal  proposi- 
tions  stated  by  the  judge,  (winch  are 
erroneous,)  when  it  should  have  been 
denied  upon  the  facts,  instead  of  the 
law,  the  order  of  denial  will  not  be  re- 
versed ou  appeal,  as  the  judge  below 
arrived  attlie  correct  conchision,  though 
for  the  wrong  reason    (Id.) 

14.  Where  separate  attorneys  appear  on 
a  motion,  for  ditferent  parties,  in  the 
same  action,  the  costs  of  but  one  motion, 
$10,  can  be  allowed.     (Id.) 

See  EQTjtTY.     (46  If.  V.) 
AfPEAL.     (47  i\'.  Y.) 

15.  Under  the  acts  of  the  ieg'slatnre  re- 
quiring a  license  to  be  obtained,  for 
theatrical  or  dramatic  performances, 
&e.  in  the  city  of  New  York  [lairs  of 
1839,  p.  1\  ;  laws  of  18G0.  p.  999;  laics 
of  ISti'J,  p.  47.i,)  an  injunction  will  lie, 
to  restrain  impi-omptu  performances, 
consisting  of  solos,  duets  and  other 
songs,  in  a  public  place,  or  "  garten," 
upon  a  raited  stage  or  platform,  by 
actois  dressed  in  costumes  adapted  to 
the  characters  of  the  piece;  for  admis- 
sion to  which  a  price  is  charged.  (The 
Society  for  the  Refovmation  of  Juvenile 
Delinquents  agt.  Diers,  60  Barb.,  \b'l.) 

16.  Where,  upon  a  motion  to  dissolve  an 
injunction,  the  defendant,  in  his  affida- 
vits, sets  up  new  matter,  explanatory, 
or  in  the  nature  of  a  confession  and 
avoidance,  the  plaintiff  may  read  fiew 
affidavits,  in  reply  thereto.     (Id.) 

See  Partnership.    (60  Barb.) 
FsTOPi'KR.     (4  Lansing.) 
Surface  Water.    (Id.) 


INNKEEPER. 

1.  Plaintiff,  a  guest  in  defendant's  hotel, 
offered  to  the  book-keeper  a  large  pack- 
age containing  jewelry,  and  without 
elating  its  contents,  requested  him  to 
deposit  it  in  the  safe.  The  book  keeper 
replied  that  it  was  not  necessary,  and 
requested  plaintiff  to  take  it  to  his 
room,  Siiyiiig,  it  would  be  just  as  safe 
there.     When    plaiutitf  was  ready  to 
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leave,  he  packed  bis  trnnlc,  in  -which 
the  pacliage  then  was,  delivered  up  the 
key  of  his  room  to  the  hotel  cierk,  and 
requested  the  trunk  to  be  brought 
down  immediately.  This  was  uot 
doue  ;  and  upon  the  plainiiflTs  calling 
for  it  shortly  after,  it  was  found  broken 
open  and  the  package  stolen : 

Beld,  that  defendant  conld  not  be  held 
responsible  for  a  refusal  to  receive  ; 
but  that  there  was  a  "  neglect  to  de- 
posit" within  the  meaning  of  the  inn- 
ieeper's  act  of  1855.  (Laws  of  1855. 
'chap.  421.)     (Bendetson  agt.  IVench,  46 

'2.  That  said  act,  however,  only  relieves 
the  hotel  proprietor  from  losses  occa- 
sioned by  such  neglect ;  and  that,  as 
in  this  case,  the  loss  happened  at  a 
time  when  the  package,  if  it  had  been 
deposited,  would  have  been  returned 
to  the  guest  to  be  packed  prior  to  de- 
parture, defendant  was  liable.    {Id.) 

See  Bailment.    (60  Barb.) 

INLAND  NAVIGATION. 
See  Federal  Couktb.    (4  Lansing.) 

INSANITY. 
Cu  Insurance.    (4  Lansing.) 

INSOLVENCY. 

1.  A  debtor's  discharge  under  the  Massa- 
chutiets  insolvent  laws  operates  to  le 
lieve  him  from  liability  for  a  debt, 
nlthough  the  creditor  was  not  men- 
tioned in  the  schedule  of  insolvency 
proceedings,  or  notified  of  the  proceed- 
ings, or  the  debt  contained  in  the  sched- 
ule of  debts,  wliere  the  omission  is  by 
mistake,  inaccuracy  or  ignorance,  atid 
not  willful  or  fi'iiudnleiil.  (Hall  agt. 
Molbi)is,  4  Lansing,  462.) 

INSOLVENT  DEBTOR. 

I.  An  order  of  diRcharu:e,  issued  under 
the  act  providing  for  trie  discharge  of  a 
debtor  imprisoned  on  execution  (art.  6, 
title  1.  chap.  5.  part  2,  reviced  statutes), 
will  not,  per  se  protect  a  sheriff  acting 
under  it,  unless  it  contain  recitals  of 
ail  the  facts  necessary  to  give  jurisdic- 
tion to  the  court  granting  it.  It  is  not 
«ufficient  that  it  shows  general  juris- 
diction of  tlje  subject-matter  ;  but  that 
jurisdiction  of  the  person  and  of  the 
especial  case,  was  acquired  by  the  tak- 
ing of  the  necessary  steps  prescribed 
by  the  statute  to  tliat  end.  {Bully- 
more  agt.  Cooper,  46  A'.  Y..  236.) 


2.  The  omission  of  an  account  of  real  and 
personal  estate,  as  it  existed  at  tho 
time  of  the  debtor's  arrest,  as  required 
by  see.  4,  is  not  supplied  by  allegations 
in  the  petition,  that  prior  to  the  rendi- 
tion of  the  judgment,  in  execution  of 
which  the  debtor  was  arrested,  he  filed 
his  petition  in  bankruptcy,  was  ad- 
judged a  bankrupt,  and  an  assignment 
of  all  his  property  was  appointed. 
(Id.) 

See  iNSOLVENcr.     (4  Lansing,) 

INSURANCE  ACCIDENT. 

1.  Defendant  issued  an  accident  policj^ 
of  insurance  upon  the  life  of  M.,  who, 
prior  to  procuring  the  policy,  had  been 
a  canvasser  for  applications  for  in- 
surance with  defendant.  The  pre- 
sident had  directed  him  to  be  cautious, 
as  the  company  did  not  wish  to  insure 
insane  persons.  &c.  Some  time  prior 
to  the  issuing  the  policy,  M.  had  been 
insane  ;  had  been  sent  to  an  asylum,  : 
and  discharged  cured,  and  from  thai 
time  forward  had  been  sane.  He  did 
not  disclose  the  fact  of  his  former 
insanity  upon  application  for  a  policy, 
but  stated  there  were  no  circumstances 
rendeintig  him  peculiarly  liable  to  iio- 
cideuL 

Field,  that  the  conversation  with  th© . 
president  hid  no  tendency  to  show  a 
IVaudiilent  concealment  of  materia) 
facts,  and  that  it  was  not  error  in  the 
court  to  charge,  that  the  conversatiou 
had  no  bearing  uuon  the  application. 
(Mallory  agt.  The  T.  Ins.  Co.,  47  H. 
F.,  52.) 

2.  Also  held,  that  the  court  was  correct 
in  charging  that  if  the  deceased  did 
not  conceal  any  facts  which  in  hi» 
own  mind  were  material,  in  making 
the  ap)<lication,  this  policy  was  not 
void.     (Id.) 

3.  By  the  terras  of  the  policy  the  sum 
insured  was  to  be  paid  it  the  insured 
"  shall  have  sustained  personal  injury 
caused  by  any  accident,  *  »  • 
and  such  injuries  shall  occasion  death," 

&C. 

Ileld,  that  if  a  wonnd  received  by  de- 
ceased, being  produced  by  an  accident, 
did  not  cause  aeath,  but  did  cause  him 
to  fall  into  the  water,  where  he  was 
drowned,  then  the  death  was  acci> 
dental  and  defendant  liable.     {Id.\ 

4.  Where,  from  the  facts  of  the  case, 
it  appears  that  a  violent  death  was 
either  the  result  of  accidental  inju- 
ries or  of  a  suicidal  act  of  deceased, 
the  jiresumption  of  law  is  against  the 
latter.     (Id.) 
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,        INSURANCE  COMPANIES. 

I.  "Wliere  the  charter  of  an  insurance 
coinpany  authorized  tlie  company  to 
receive  notes  for  premiums,  in  ad 
vance.  and  declared  that  such  notes 
should  be  deemed  the  absolute  prop- 
erty of  tiie  company,  and   mitrht  "be 

:  used  for  ilie  payment  of  losses  and  lia- 
bilities, and  for  any  other  purpose  con- 
uecti  d  with  the  business  of  the  com- 
pany; and  when  negotiated  and  in  tlie 
hands  of  third  persons,  shall  not  be 
subject  to  any  equitable  claim  or  otl- 
set:" 

Meld,  that  this  authorized  a  transfer  by 
the  comoany  of  a  premium  note  in 
absolute  payment,  or  as  security  for 
the  payment,  of  a  valid  debt  of  the 
compauv.  {The  Great  Western,  Ins, 
Co.  a^t.' T/MT/er,  60  Barb.,  633,) 

INSURANCE,   FIRE. 

1.  Where  a  polio/  of  insurance  on  real 
property  coniained  a  clause  that   "  if 

;    the  property  be  sold  or  transferred,  or 

.  any  change  takes  place  in  title  or  pos- 
session, wliether   by    legal    process  or 

,  judicial  decree,  or  voluntary  transfer 
or  conveyance,"  then  the  policy  shall  be 
void: 

Meld,  that  a  sale  of  the  property  by  the 
,    assured  to  a  vendee  in  possession  un- 
,    der  a  lease,  with  a  simultaneous  mort- 
gage  back   for  part  of   tlie   purchase 
money,  did  not  deprive  the  assured  of 
an  insurable   interest  in  the  property 
and    consequent    did     not  avoid    the 
policv.    (Following  the  case  of  nUchcock 
agt.  North  Western  Ins.  Co.',  26  N.    Y.. 
•    68).       Savage  agt.  JLong  Islarid  Ji.  H. 
Co,  ante,  46:;!. 

2.  Where  a  policy  of  insurance  is  issued 
"  to  the  heirs  and  representatives  of  A. 
K.  deceased,  M.  K.,  the  executrix  and 
trustee  of  tlie  estate  of  A.  K.,  took  the 

•  title  and  might  be  considered  as  de- 
scribed by  the  words  '"heirs  and  repre- 
eentalives"  and  therefore  the  assured 
had  an  interest  in  the  property  insured. 
(id.) 

8.  Plaintiff  being  the  owner  of  a  woolen 
factory  and  machinery  therein,  con- 
tracted to  sell  the  same  to  C  the  deed 
to  be  executed  when  the  whole  pur- 
chase-price was  paid,  C.  to  pay  for  in- 
Burauce.  Plaintiff  insured  with  defend- 
ant, C.  paying  the  premium.  The 
policy  contained  conditions  precedent, 
in  case  the  same  was  held  as  collateral 
Becurity,  and  also  restrictions  upon  the 
nse  of  iiiflauiuiable  liquids  used  as  h 
light.  Kerosene  oil  was  used  for 
lighting  purposes : 


Held,  Ist.  Plaintiff  had  an  insurable  in- 
terest in  the  property  itself.  2d.  The 
policy  was  in  fact  tiilien  for  C.'s  bene- 
fit upon  the  property,  and  nut  upon  tha 
debt  against  him,  and  was  not  held  aa 
collateral  security  within  the  nie;ining 
of  the  condition.  3d.  That  inasmiicn 
as  the  legislature  has  declared  ceitaia 
grades  and  qualities  of  keio.<ene  piojier 
and  safe  to  use,  the  light  to  take  judi- 
cial notice  could  not  be  invoked,  to 
establish  its  infiaiiimability  (t.  e..  explo- 
sive>  qualities;  but  it  vvas  incumbent 
upon  drfendani  to  show,  that  the  kero- 
sene used  was  in  fact  "  inHamtnable." 
(  Wood  agt.  The  Northwestern  In*.  C#., 
46  iV.  K.  421.) 

4.  Defendant  issued  a  policy  ot  insurance 
to  L.  J.  S.  upon  his  dwelling-house. 
The  policy  contained  a  clause,  that  if 
the  property  was  sold  or  transferred, 
or  any  change  took  pU-.ce  in  title  or 
possession,  without  the  consent  of  the 
company,  it  would  he  void  The  prop- 
erty was  transferred  to  plaintiff  March 
4th.  The  policy  w-as  renewed  March 
21st,  and  was  trar.sf'eried  to  }ilaintifF 
April  I5th,  on  the  same  day  defend- 
ant's agent  consented  to  the  transfer  of 
the  policy.  L.  J.  S.  remained  in  pos- 
session. During  a  temporary  absence 
he  left  the  house  in  charge  of  Vi.,  and 
it  was  destroyed  by  fire : 

Held,  that  the  renewal  revived  the  origi- 
nal policy,  and  continued  it  with  all 
the  virtue  which  it  would  have  had 
for  any  purpose,  if  it  had  not  expired. 
That  the  consent  to  the  assignment 
was  equivalent  to  an  agreement,  to  be 
liable  to  the  assignee  upon  the  policy 
as  a  subsisting  operative  contract,  for 
which  agreement  the  retention  of  the 
premium  received  on  the  renew-'l  was 
a  good  consideration.  That  there  was 
no  change  of  possession  within  the 
meaning  of  the  contract,  and  that  the 
company  was  liable.  {SJiearvian  agt. 
T/ie  Union  Fire  Insurance  Co.,  46  iV", 
Y.,  5v!6.) 

8.  Under  the  provisions  of  the  act  of 
18.53,  to  provide  for  the  incorporation 
of  fire  insurance  companies  (chap.  466, 
laws  cf  1853.),  a  personal  demand  of 
the  maker  of  a  preminni  note,  given  to 
a  mutual  fire  insurance  company,  is 
only  made  necessarv,  where  it  ta 
sought  to  recover  a  pidgment  for  the 
entire  note,  as  a  penalty  for  netrlecting 
to  pay  a,  partial  assessment  thereon. 
Assessments  upon  notes  given  prior  to 
the  passage  of  the  act  were  unaffected 
by  it,  and  could  be  recovered  without 
such  demand.  Where,  therefore,  a 
premium  note  given  prior  to  1853  was 
regularly  assessed  to  its  full  ainouiil, 
the  time  of  payment  fixed,  and  notice 
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of  the  assessment  duly  published,  aa 
required  by  llie  charter  aud  by  the  laws 
of  said  coinpanv,  the  whole  note  be- 
came due  and  payable  upon  the  day 
fixed  for  its  payment,  and  after  the 
lapse  of  six  years  therefrom,  an  action 
npou  it  is  barred  by  the  statute  of  limi- 
tations. [Handi  agt.  lAlienthal,  46 
N.  Y.,  541.; 

6.  In  an  action  npon  a  policy  of  fire  in- 
Burauce  covering  a  swcii  of  goods, 
wliich  policy  expressly  declares  tliat 
Oiil/  goods  "'not  hazardous,"  au-1 
•'  hazardous,"  were  insured,  and  that 
the  keeping  of  "'  extra  hazardous,"  or 
"  specially  hazardous "  goods  ou  the 
premises  shall  avoid  the  policy. 

Eeld,  that  evidence  showing  the  appli- 
cation was  for  a  policy  upon  a  stock 
such  ati  is  usually  kept  in  a  country 
store,  and  that  in  response  to  sucu 
application  this  policy  was  sent,  was 

-  inadmissible,  either  as  an  admission 
by  defendant  tiiat  the  policy  was  in- 
teudea  to  conlorui  to  the  application, 
or  as  notice  to  the  company  that  the 
insured  kept  in  his  store  such  mer- 
chandize as  is  usually  kept  in  country 
stores,  including  goods  coming  within 
the  prohiiiited  classes.  (Pindar  agt. 
Toe  B.  Fere  Lis.  Co.,  47  JV.  Y.,  114.) 

7.  The  fact  that  the  insured  oi-dered  a 
different  policy,  and  did  not  discover 
ant il  after  the  tiie  that  the  one  issued 
•was  not  in  accordance  with  his  order, 
is  immaterial.  The  failure  of  the  in- 
sured to  read  his  policy  will  not  enlarge 
the  liability  it  imposes.     {Id  ) 

8.  A  policy  of  fire  insurance  contained 
the  following  clauses  in  writing : — 
"The  above  preuiises  are  privileged 
to  be  occupied  as  hide,  fat  melting, 
elaughier  and  packing  houses,  and 
stores  and  dwellings,  and  for  other 
extra  kazardotu  purposes."  In  aclassi- 
ficaiioii  of  hazards  annexed  to  the 
policv  the  occupations  specifically 
privileged  were  not  embraced  in  the 
'•extra  hazardous"  class,  but  came 
within  a  general  clause  under  the  head 
of  "specially  hazardous." 

Held,  that  the  words  "  or  other  extra 
hazardous  purposes"  must  be  taken  to 
mean  purposes  of  the  same  class  as 
those  before  specitied,  and  that  the 
assured  had  tlie  right  to  use  the  pre- 
mises for  any  specially  hazardous  pin- 
poses.  (Rttyn/tlds  agt.  Commercial  IHre 
Jtu.  Co.,  47  ^\  Y,  597.J 

},  Insurance  companies  are  not  restricted 
in  the  right  to  insert  such  terms  and 
conditions  in  their  policies  as  they  see 
fit;  but  where  equivocal  language  is 
oaed,  especially  such  as  is  calculated 


to  mislead,  it  is  to  be  construed  most 
strongly  against  the  company  using  it. 
(Id.)  ^ 

10.  Where  the  language  employed  in  a 
policy  to  specify  the  purposes  for 
which  the  building  insured  may  be 
used  is  ambiguous,  knowledge  by  the 
company  of  the  purpose  for  which  it 
is  Used  is  a  circumstance  proper  to  be 
considered  in  determining  the  iuteut. 
(Id.) 

11.  Where  a  policy  of  insurance  against 
fire  referred  to  the  ajjplicalum  •'  for  a 
more  full  and  particular  description, 
and  forming  a  part  of  this  policy;" 
and  declaring  that  the  policy  was  made 
and  accej)ted  in  reference  to  the  terms 
and  conditions  therein  contained  and 
thereto  annexed,  which  were  declared 
to  be  a  part  of  the  contract : 

Held,  that  by  force  of  such  reference,  the 
application  was  made  a  part  of  the 
contract.  (Skoemaker  agt  Ihe  Glern 
Falls  Ins.  Co.,  60  Barb.,  83.) 

12.  Whatever  is  expressly  embraced  in  a 
policy,  or  in  any  condition  or  collateral 
instrninent  annexed  thereto  and  made 
expressly  a  part  of  the  contract,  is  a 
v-arranty  in  respect  to  the  facts  speci- 
fied therein,  or  clearly  referred  to. 
(Id.) 

13.  When  one  foUowii-g  the  business  of 
an  insurance  agent  has  authority  from 
an  insurance  company  to  solicit  and 
act  on  proposals  for  insurance,  and  to 
receive  the  premiums  theret'or  on  its 
behalf,  the  public  may  assume  that 
he  is  authorized  to  make  insurance  for 
it  in  the  ordinary  way;  and  this  is  so, 
notwiihstaiiding  the  company  have 
placed  special  restrictions  upon  his 
powers;  «._(/.,  where  he  is  restricted  to 
making  insurance  by  policies  counter- 
sisrned  t)y  himself,  he  has,  presump- 
tively, auihoriiy  to  make  insniances 
verbally.  (Ellis  agt.  Alljuny  City  Fire 
Ins.  Co.,  4  Lansing,  AZ'.i.) 

14.  A  power  of  attorney  from  an  insurance 
company  giving  one  authority  as  agent, 
to  receive  proposals  for,  and  make  in- 
surances by  policies  countesigned  by 
himself,  also  to  renew  the  insurances, 
assent  to  assignments  and  transfers, 
and  do  all  lawful  acts  and  business, 
pertaining  to  his  agency,  which  may, 
fioni  time  to  lime,  be  given  him  m 
charge  by  the  company,  does  not  con- 
stitute him  ageueral  agent  for  the  com* 
pany.     (Id.) 

15.  When  the  charter  of  an  insurance 
company  provided  that  the  company 
might  receive,  as  additional  security  to 
its  dealers,  notes  for  premiums  in  ad- 
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▼ance,  under  a  ret,'nlatjon  and  affree- 
B)<;nt  that  they  should  '"  be  deemed  the 
absolute  pri»pertv  ol"  the  coiupiiny,  and 
mi>.'ht  be  used  ftr  ihe  payment  of  loss 
and  liabilities,  ana  for  any  other  pur- 
pose connected  with  the  business  of  the 
company,  and  when  nej,'otiated  and  in 
the  hands  of  third  persons,  shall  not  be 
subject  to  any  equitable  claim  or  off- 
set." 

Held,  that  the  notes  so  given  mght  be 
transfei red  as  collateral  for  debts  due 
from  the  company,  or  in  absolute  pay- 
ment, without  being  in  the  hands  of 
the  transferee  'Uibject  to  an  equitable 
defense,  by  the  maker,  of  want  of  con- 
sideration. &c.  {Great  Western  Ins. 
Co.  agt.  Thayer,  4  Lansing,  459.) 

Hee  IssuKANCE.    (4  Laiising.) 

INSURANCE  — LIFE. 

1.  An  acceptance  by  a  wife  from  her  hus- 
band of  a  policy  of  insurance  upon  his 
life,  procured  by  him  for  her  benefit, 
without  previous  authority  from  her. 
is  a  sufficient  adoption  of  his  act,  and 
constitutes  a  valid  contract  between 
her  and  the  company  issuing  the  policy. 
{Thompson  agt.  A.  T.  L.  <fc  S.  his.  Co., 

46  iv:  r:,  674.) 

2.  Where,  by  a  policy  of  life  insurance, 
the  sum  insured  is  made  payable  to 
the  •'  assured,  his  executors,  adminis- 
trators and  assigns,"  for  the  benefit  of 
a  third  per.ion,  an  action  thereon  is 
properly  brought  in  the  name  of  the 
personal  representative  of  the  assured, 
who,  by  the  policy,  is  constituted  trus- 
tee of  an  express  trust,  within  the 
meaning  of  section  113  of  the  Code. 
{Greenfield  atjt.  Mass.  Mat.  Life  Int. 
Co.,  47  If.  T.,AZQ.) 

3.  Where,  in  such  action,  upon  motion 
of  the  insurance  company,  the  bene- 
ficiaries named  in  the  policy  are 
ordered  to  be  and  are  niade  parties, 
the  company  is  precluded  from  object- 
ing that  they  are  not  properly  joined 
with  it  as  defendants.     (Id.) 

4.  In  an  action  brought  against  a  Massa- 
chussetts  life  in.surance  company,  the 
complaint  admitted  the  non-payment 
of  premiums  due,  but  alleged  that 
there  was  due  upon  said  policy  a 
certain  sum,  under  a  statute  of  said 
State  ("the  nonforfeiture  act."  passed 
April  10,  18G1),  which  provides  that 
no  life  policy,  issned  by  a  company 
chariered  by  the  commonwealth,  shall 
be  forfeitecf  for  non-payment  of  pre- 
liiiiuu.  iiuiil  the  expiration  of  a  term 
i.f  tfuiporary  ins'iiiaiice  therein  pro- 
vided for,  and  also  alleged   notice  and 


proof  of  death,  and  a  promise  of  the 
company  to  pay  the  sum  claimed  to  be 
due.  The  answer  deiiieii  that  there 
was  anything  due  upon  the  policy, 
under  the  provisions  of  the  statute  re- 
ferred to  in  the  complaint. 

Held,  that  the  action  was  based  upon 
the  policy,  and  not  upon  an  amount 
stated  ;  that  the  answer  put  in  issue 
the  alleged  indebtedness  of  the  policy, 
and  the  question  was  whether  the 
temporary  policy  provided  lor  by  said 
statute  was  in  life  at  the  time  of  the 
death  of  the  assured  ;  and  upon  this 
issue  the  te.-itimoiiy  of  an  experienced 
actuary,  that  he  had  made  the 
computation  in  accordance  with  the 
statute,  and  that  the  temporary  policy 
created  thereby  had  expired  prior 
to  the  death  of  the  assured,  was 
competent,  and  the  rejection  thereof 
error.     {Id.) 

5.  Also  held,  that  plaintiff  had  no  right 
to  substitute  upon  the  trial,  for  the 
cause  of  action  set  out  in  the  com- 
plaint, one  founded  upon  an  account 
stated,  and  thereby  exclude  this  de- 
fense for  the  reason  that  the  answer 
did  not  set  up  affirmatively  an  eiror  or 
fraud  in  the  statement  of  the  account. 
(Id.) 

6.  An  insurance  company  has  the  right 
to  waive  any  of  the  conditions  of  the 
policy  as  to  proof,  presentation  of 
claim,  &c.,  and  a  promise  to  pay,  with 
knowledge  of  the  facts,  is  such  waiver. 
{Id.) 

2.  In  an  action  upon  a  life  policy,  con- 
taining a  clause  which  rendered  it  null 
and  void  in  case  the  assured  should  die 
by  his  own  hand,  the  defendant  pleaded 
that  the  insured  had  caused  his  own 
death  and  annulled  the  policy  ;  and  it 
appeared  that  he  had  died  by  suicide 
from  a  pistol  shot,  there  M'ere  indica- 
tions in  the  room  he  occupied  that  he 
had  also  taken  poison,  and  a  letter  from 
him  was  found  there,  telling  his  brother 
that  he  had  suffered  from  the  fear  of 
becoming  insane  from  maladies  which 
he  di.-<paired  of  curing,  and  bad  con- 
cluded to  end  his  sufferings,  that  night, 
by  poison,  which  he  had  carried  for 
several  days  ;  it  also  appeared  that  he 
was  afflicted  with  a  disease,  o:  which 
the  tendency  was  to  produce  a  morbid 
mental  state  ;  that  he  was  a  spiritual- 
ist: that  for  some  days  immediately 
preceding  his  death  lie  appeared  a  little 
excited,  was  absent-minded  and  not  ae 
cheerful  or  talkative  as  ordinarily. 
The  court  refused  to  submit  liie  ques- 
tion of  insanity  to  the  jury,  and  also 
the  quesiion  whether  the  suiciue  sv.,a 
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involuntary  or  voluntary,  and  directed 
a  verdict  for  tiie  defendant : 

Held,  that  there  was  no  error.  [Fowler 
agt.  Mutual  Life  his.  Co.,  4  Lxnting, 
202.) 

INTEREST. 

1.  Interest  on  the  value  of  goods  at  the 
time  of  the  conversion  is  no  more  in 
the  discretion  of  the  jury  than  the 
value  ;  it  is  as  necessary  a  part  of  com- 
plete iiidemnitv  as  the  value  itself. 
(  Wehle  agt.  Butler,  ante,  5.) 

See  Costs.    (47  N.  T.) 

See  FoBECLOSUKE.     (4  Lansing.) 

INTERNAL  REVENUE  ACT. 

1.  The  power  of  summary  seizure  and 
forfeiture  conferred  by  the  74th  sec.  of 
the  act  of  congress  known  as  the  Inter- 
nal Revenue  Act,  upon  the  reveune 
officials,  to  be  exercised  at  their  dis- 
cretion, is  an  extraordinary  power,  in 
derogation  of  common  right.  And  if 
it  can  be  maintained,  consistently  with 
that  clause  of  the  constitution  which 
provides  that  no  person  shall  be  de- 
prived of  his  property  without  due  pro- 
cess of  law,  or  consistently  with  that 
other  provision  which  declares  that  the 
right  of  the  people  to  be  secure  in  their 
effects  against  unreasonable  seizures, 
«hall  not  be  violated,  the  etaiute  con- 
ferring it  must  be  most  strictly  inter- 
preted, and  cannot  be  extended,  as 
against  the  citizen,  beyond  what  the 
language  of  tiie  act  imperatively  re- 
quires. {Crosby  agt.  Brown,  60  Barb., 
648.) 

2.  It  is  only  in  case  of  contumacy  in 
refusing  to  produce  and  exhibit  the 
receipt' for  the  license  tax  which  the 
person  of  whom  its  production  is  de- 
manded has,  that  the  seizure  mentioned 
in  sec.  74  of  the  act,  is  authorized. 
And  the  power  conferred,  to  seize, 
asumes  that  there  is  a  receipt  which 
may  be  produced.     [Id.) 

INVESTMENTS. 

See  Executors  and  Admiki8tiu.toh8. 
(4  liansiug.) 

IRREGULARITY. 
Urn  Okdeb  of  Court.    (4  Lanting.) 


J. 

JOINDER    OF    CAUSES    OP    AC- 
TION. 

8te  Pbactick.    (4  Lammg.) 


JOINDER  OP  PARTIES. 

See  Practice.    (4  Lanm.g.) 
Surface  Watek.    {Id.) 


JOINT  AND  SEVERAL  LIABLLITY. 
See  Biui>QS8     (4  Lansing.) 

JOINT  TENANTS  OR  OWNERS. 
Sa  Tbnaktb  in  Common.    f47  N.  T.) 

JUDGE. 

(See  Bastardy  Pkoceedings.    (4  Lan- 
ting.) 

JUDGE'S  CHARGE. 

See  Highways.      (60  Barb.) 

Physicians  and  Surgeoits.    (Id.) 
Railroad  Companies.    {Id.) 
Seduction     (Id.) 
Use  and  Occupation.    {Id.) 

1.  Where  in  an  action  of  trespass,  for  di- 
verting waters  on  to  the  planititt  'e  land, 
the  defandant  justified  as  overseer  of 
public  highways,  and  whether  the  di- 
version was  wrongful,  deltended  upon 
facts  which  were,  and  fairly  might  be, 
controverted  upon  the  evidence,  and 
the  court  charged  as  follows,  viz  :  "  1 
think,  therefore,  that  the  diversion  of 
these  waters  upon  the  plainiiti's  land 
was  wrongful,  and  the  plaintiff  is  en- 
titled to  recover."' 

Held,  that  the  charge  was  an  instruction 
to  the  jury  that  the  plaintiff  was  enti- 
tled to  recover,  and  not  a  mere  intima- 
tion of  opinion  upon  a  question  of  fact, 
and  was  error.  (Moran  agt.  Mo- 
C learns,  4  Lansing,  'i88.) 

See  Common    Carriers.     (4  LoMiaig.) 
Damages.    (Id.) 
Question  of  Fact.    {Id.) 

JUDGMENT. 

I.  The  recovery  in  all  actions  shoold  be 
for  what  is  lost,  whether  by  breach  of 
contract  express  ar  implied,  or  by  tort. 
Gold  coin  is  not  merchandise,  but  one 
kind  of  money;  and  in  an  action  of 
ton  to  recover  for  its  loss,  the  judg- 
ment should  be  for  gold,  and  not  for 
its  valiM!  in  cnrrency.  {Kellogg  agU 
Stceeny.  46  If.  Y.,  291.) 

See    Appeal.    (46  iV.  T.) 

Motioks  and  Orders.    (J(2.) 
Pemaltiks.    {Id.) 
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Lies.     (47  X.  Y.) 

JlonOXS   AND   OUDEKS.      {Id.) 

Tkial.     {Id.) 

2.  A  judgment  rendered  by  a  court  that 
hiis  not  obtained  juritidiction  of  the  sub- 
ject matter  to  wliicli  it  relates,  and  of 
tlie  persons  to  be  bound  tliereby,  is 
uTterlv  void.  {Phelps  agt.  Baker,  60 
Barb'.,  107.) 

3.  If  there  is  any  exception  to  the  rule, 
it  is  to  he  found  in  ciises  in  which  liie 
jiroceedings  iire  in  rem,  and  wliere, 
from  ihi!  necessity  of  the  case,  it  is  ex- 
ceedingl}'  difficult,  if  not.  inijiossible,  to 
discover  the  parties  owniiis;  or  inter- 
ested in.  the  propertyj  and  wheu  de 
lay  for  the  pur[>ose  of  Urm^'iiiK  ihem 
into  court,  wouhi  result  in  rlie  desrruc- 
liou  of  the  property,  or  in  a  lolal  fail- 
ure of  justice,     (id.) 

4.  It  has  been  repeate<Hy  held  that,  when 
a  suit  is  commenced  by  the  attachment 
of  pioperty,  tlie  judgment  recovered 
therein  is  valid,  so  far  as  the  title  to 
the  property  attacliod  is  concerned,  but 
inoperative  for  any  other  purpose,  as 
to  the  defendant  who  has  not  appeared, 
or  been  personally  served  with  process. 
(Id) 

5.  This  court  has  power  to  set  aside  a 
judgment,  or  motion,  where  it  clearly 
appears  that  the  plaintiff  had  no  legal 
cause  of  action.     (Id.) 

6.  If  a  creditor  give  his  debtor  in  execu- 
tion peiinission  to  go  at  large  beyonJ 
the  jail,  or  its  liberties,  the  jurtgmenr 
is  absolutely  discharged.  (lionesteel 
agt.  Gurliiif/hoiise,  HO  Barb.,  388.) 

See  FouKCLOsuuE  Suit.    (60  Barb.) 
Infants.     [Id.) 
Tenants  in  Common.    (Id.) 

7.  A  satisfaction  piece  given  to  the  debt- 
or by  the  ostensible  owner  of  a  judg- 
ment is,  it  seems,  equivalent  to  a  re- 
ceipt for  the  money,  and  evidence 
against  tlie  latter,  in  an  action  by  the 
real  owner,  for  money  had  and  re- 
ceived. {Booth  agt.  Farmers'  and 
Mechanics'  Nat.  Bk.,  4  Lansing,  301.) 

8.  But  where  the  president  of  a  bank, 
assuming  to  act  as  such,  exeouted  and 
delivered  to  the  judgment  debtor  a 
satisfaecion  piece  of  a  judgment  re- 
covered in  fa-vor  of  tlie  bank,  but  as 
signed  to  a  third  person,  and  the 
assignee  not  standinu'  in  the  position 
of  one  who  had  advanced  money,  or 
paid  value  bona  fide  on  the  strength 
of  the  satisfaction,  sued  the  bank  for 
money  had  and  received,  it  seems  that 
no  presumption  of  authority  in  the 
president  from  the  bank  could  arise  in 


the  assignee's  favor,  and  that  a  receipt 
of  the  money  bv  its  president,  did  not 
establish  the  liability  of  the  bank 
therefor.      (Id.) 

See  Act ws.    [4  Latisinff.) 
ArPKAi-.     (Id.) 
DivoucE.     (Id.) 
Evidence.     (Id.) 
KXECUTION.      (Id.) 
Makiuei)  Woman.   (Id.) 
Notes  and  Uills.     (Id.) 
Okdek  of  Couht.    (Id.) 

SUPERVISOKS.      (Id.) 

JUDGMENT  CREDITOR. 

See  F()Ui;cL()Si;UE.     (4   J^nn.tivg.) 
JUDGMEisT  DEBlOIi. 

1.  A  ci-editor  at  large,  with  a  jui'gment 
wliich  is  a  geneial  lien  upon  ail  his 
debtor's  real  estaie,  cannot  maintjiin 
an  action  in  equiiy  lo  set  aside  me 
fraudulent  conveyances  of  his  jadg- 
ment  debtor,  which  olisiructs  the  col- 
lection of  his  juiigmeiu  out  of  such  real 
estate,  without  tiie  issuiKg  of  an  execik- 
tion,  and  ascertainiiiL;  that  it  (-aiinot  be 
collected  of  the  personal  property  of 
his  debtor.     (The  autlwrUies  upon  this 

?ite.ttion  examined  and  considered). 
Payne  agt.  Sheldon,  ante,  1.) 

2.  Where  an  execution  has  been  duly 
issued  by  a  judgment  cri^litor  to  the 
sheriff  of  county,  and  by  him  returned 
unsatisfied,  a  complaint  by  the  judg- 
ment creditor,  in  e(iniiy,  to  reach  the 
property  of  the  judgment  debtor  is 
defective  if  it  does  not  allege  that  the 
execution  was  issued  to  the  sheriff  of 
the  county  wlieie  the  jtuhjment  debtor 
resided  at  the  time  of  its  issue  and  of 
the  recovery  of  the  judgment.   {Id.) 

See  Execution.    (4  Lansing. ) 

JUDGMENT  ROLL. 

See  Evidence.     (4  Laming.) 
Judgment.     j/cZ.) 

JUDICIAL  NOTICE. 

1.  Plaintiff  being  owner  of  a  woolen 
factory  and  machinery  therein,  con- 
tracted to  sell  the  same  to  C,  the  deed 
to  be  executed  wheji  the  whole  pur- 
chase price  was  paid.  C.  to  pay  for  in- 
surance. Plaintiff  insured  with  defend- 
ant, C  paying  the  premium.  The 
policy  contained  resti'ictioiis  upon  the 
use  of  inffainmal)le  liquids  as  a  light. 
Kerosene  v\'as  used  for  Iii.'htin>jr  pur- 
peses.  ( Wood  aun.  The  N.  W.  Ins. 
Co.,  46  li.  Y.,  423.) 
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2.  Tliat  inasmuch  as  tiie  lejrislature  has 
declared  certain  grades  and  qualiiies 
of  keroi^ene  proper  and  safe  to  use,  the 
riglit,  to  take  judicial  notice  could  not 
be  invoked,  to  establish  its  inflamma- 
ble (i.  «.,  explosive)  qualities  ;  but  it 
was  incumbent  upon  defendant  to  show 
that  the  kerosene  used  was  in  fact 
"  inflammable. "     (Id.) 

JUDICIARY. 

See  Constitution.    (47  iV".  T.) 

JUDICIARY  ACT  OF   CONGRESS. 

JSee  Federal  Coukt.     (4  Lansing.) 

JURISDICTION. 

1.  The  plaintiff  is  not  entitled  to  costs 
under  tlie  Revised  Statuies  because  in 
his  complaint  he  claimed  f  1080  dam- 
atres.  an  amount  exceeding  the  juris- 
diction of  a  justice  of  the  peace.  (Tarner 
agt.  Van  Riper,  ante,  33. 

2.  A  justice  <>f  the  peace  has  jurisdiction 
of  an  action  on  a  note  or  other  con- 
tract, and  iu  an  action  of  tresjuiss, 
although  the  damages  claimed  may 
exceed  $200,  but  because  of  the  amount 
of  the  claim,  he  cannot  try  it.  This 
description  of  actions  is  not  that  to 
which  sub.  3  of  $  304,  is  intended  to 
apply.  The  court  has  jurisdiction  of 
such  actions,  but  not  of  the  particular 
cases.  (Id.) 

3.  It  would  seem  that  the  courts  have 
heretofore  sanctioned  this  iujustir.e, 
as  to  the  claim  for  the  amount  of  dam- 
ages destroying  the  jurisdiction  of  a 
justice  in  the  action,  and  the  inquiry 
is  whether  that  rule  of  law  is  still  in 
force.  (Id.) 

A.  The  court  does  not  acquire  jurisdic- 
tion to  issue  the  order,  unless  at  the 
time  of  the  presentation  of  the  petition 
there  is  indorsed  thereon  an  aflidavit 
in  the  form  prescribed  by  section  5, 
Bworn  to  by  the  applicant.  (Bully- 
more  agt.  Crojjei;  46  N.  Y.,  236.) 

5.  This  court  has  no  authority  to  correct 
any  supposed  errors  of  a  jury  in  tlie 
asses.-nient  of  damages.  (  WilllavM 
agt.  Sargeant,  46  N.  Y.,  481.) 

See  Appeals.    (46  N.  Y.) 

Foreign   JunoMENTg.    (Id.) 
Surplus  Moneys.    (Id.) 
Wills.     (Id.) 

6.  Under  the  provisions  of  sections  352 
of  the  Code,  the  general  term  of  the 
common  pleas  of  the  city  of  New 
York  has  uo  jurisdiction   to  review, 


upon  appeal,  a  judgment  of  affirmance 
by  default  of  the  general  term  of  the 
marine  court.  The  appeal  iu  that 
section  prescribed  is  only  from  an 
"  actual  determination."  A  judgment 
of  attirmance  by  default  is  not  an 
actual  determination.  Jurisdiction 
cannot  be  conferred  upon  an  appel- 
late court  by  consent  or  stipulation 
of  the  parties.  When  an  inferior 
court  has  rendered  judgment  without 
jurisdiction,  the  appellate  court  may 
so  far  act  as  to  reverse  the  judgment 
for  the  want  of  jurisdiction.  (McMahofA 
agt.  Bauhr,  47  N.  Y.,  67.) 

2.  A  state  court  has  jurisdiction  of  an 
action  founded  upon  a  contract,  al- 
though the  validity  of  a  patent  may  be 
involved  therein.  (Middlehrook  agt. 
Broadbent,  47  iV^.  Y.,  443.) 

See  Assessment  and  Taxation.     (47 
N.  Y.) 
Motions  and  Orders.    (Id.) 
Trial,    (Id.) 

8.  Posting  citations  in  public  places 
within  the  jurisdiction  of  the  court  in 
which  proceeding's  are  instituted,  can- 
not confer  any  legitimate  jurisdiction 
over  defendants  who  are  non-resi- 
dents, and  do  not  appear  to  answer, 
whether  they  have  notice  of  the  suit 
or  not.  The  effects  of  such  proceed- 
ings are  purely  local,  and  elsewhere 
thev  will  be  held  to  be  mere  nullities. 
(  Phtlps  agt  Baker,  60  Barb,    107. 

See  Bastardy  Proceedings.    (4  JDa»- 
sinff. ) 
Contracts.    (Id.) 
Defenses.    (Id.) 

Divorce.    (Id.)  i 

Federal  Courts.    (Id.)  \ 

JUDG.MENTS.      (Id).  ] 

Order  of  Court.     (Id.) 
Religious  Corporations.  (Id.) 

JUROR. 

1.  A  person  employed  in  an  establish- 
ment where  castings,  farming  imple- 
ments and  machinery  are  made  from 
melted  pig  and  old  iron,  is  not  exempt 
from  jury  service  within  the  statute  (2 
R.  S.,  41o,  sec.  33),  as  a  person  "  in 
actual  employment  of  any  glass,  cot- 
ton, linen,  woolen  or  iron  manufactur- 
ing company  by  the  year,  month,  or 
season."  (People  ex  rel.  Blake  agt, 
Holdridge,  4  Lansing,  51 1.) 

2.  A  partner  in  an  iron  manufacturing 
company,  having  an  interest  in  its 
profits,  who  is  in  the  actual  employ- 
ment of  the  company,  and  does  its 
work  and  business  liy  tlie  year,  is 
within  the  meaning  of  the  act,      (Id.) 
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JURY. 

1.  A  special jttry  will  not  be  ordered  to 
try  tiie  question  oj'  liiie,  in  the  nature 
of  ipto  wairanto.  the  office  of  justice 
of  a  district  court  in  the  ciiy  ot  New 
lork,  there  bein>r  noihinir  in  the  cii- 
cunistHiices  to  make  it  euch  an  extrevie 
cate  as  would  wai  rant,  a  speciiil  jury. 
(Tke  People  agt.  JfcGuire,  aiiic,  67.) 

TiUAL.     (47  jyr.  r.) 

JURY  TRIAL. 

Set  EsECTMENT.     (4  Lansing.) 

Landlord  and  Tenant.     {Id.) 
Question  of  Fact.    {Id.) 

JUSTICES  COURTS. 

1.  Section  371  of  the  Code  provides  for 
a  m-odificatloii  of  the  judgment  appealed 
from — not  a  reversal  of  the  judgment 
in  (ieterniiinntr  the  question  of  costs. 
(Moran  agt,  McClearns,  ante.  77). 

iL  Where  the  appellant  specified  in  his 
notice  of  appeal  the  grounds  of  the  ap- 
peal as  follows:  1.  The  judgment  is 
against  the  weight  of  evidence.  2.  It 
is  not  supported  hy  the  evidence.  3. 
On  the  evidence  the  plaintiff  vcas  not 
entitled  to  recover.  4.  The  judgment 
ia  contrary  to  law  upon  the  evidence  : 

Held,  that  these  grounds  contained  no 
F"ecification  in  which  the  judgment 
should  have  been  more  favorable  to 
tne  appellant,  unless  they  be  con- 
strued as  claiming  that  it  should  have 
been  in  his  favor,  instead  of  being 
against  him,  which  is  equivalent  to 
claiming  a  reversal,  which  is  not  con- 
templated by  this  section.  It  was  a 
•wholly  useless  proceeding.     (Id.) 

3.  Where  judgment  was  rendered  be- 
fore the  justice  for  the  defendant  for 
costs,  and  the  plaintiff  appealed  to  the 
county  court  and  recovered  judgment 
for  $60  and  costs ;  and  in  his  notice 
of  appeal  alleged  that  the  judgment 
■should  have  been  in  his  favor  and 
against  the  defendant,  and  thei"e  was 
no  evidence  to  warrant  the  judgment: 

Beld,  that  this  specification  of  the  par- 
ticulars in  which  the  judgment  should 
have  been  more  favorable  to  the  ap- 
pellant, did  not  call  upon  the  defend- 
ant to  make  an  offer  to  modify  the 
iudgraent,  as  such  specification  in- 
dicated only  ft  wish  to  have  the  judg- 
ment vacated,  and  another  entered  in 
his  favor,  which  was  not  authorized 
by  J  371  of  the  Code  (See  Moran  agt. 
McClearns.  ante,  77.)  {C'olvert  agt.  Hall, 
ante,  80). 


4.  But  the  plaintiff,  being  the  prevail- 
ing party  in  the  county  couit,  was 
entitled  to  coats.  (Id.) 

5.  The  defendant,  in  his  notice  of  ap- 
peal to  the  count V  court,  alleged  that 
the  judgment  of  the  justice  for  $169  t25 
damages  and  $8  05  costs  against  him, 
should  have  been  more  favorable  to 
him  in  the  Ibllowing  lespects  : 

1.  It  should  have  been  in  his  favor 
and  against  the  planiilffs,  for  $200. 

2.  It  should  have  been  in  his  favor, 
and  against  the  plaintiffs,  for  damage* 
and  co«ts. 

3.  It  should  have  been  for  a  lese 
sum,  to  wit,  for  only  $50  against  ap- 
pellant. 

4.  It  should  have  been  tor  a  less 
sum.  to  wit,  for  only  $75.  (  Wadley  agt. 
Davis,  ante,  82). 

6.  On  the  trial  before  a  referee  in  the 
county  court,  the  plaintiffs  recovered 
judgment  for  $155  27  damages,  or 
$13  98  less  than  the  recovery  before 
the  justice. 

Held,  that  the  plaintiffs  were  entitled  to 
costs.  (Id.) 

7.  This  coart  has  decided  at  the  pres- 
ent term,  in  the  case  of  Moran  agt. 
McClearns  (ante,  p.  77),  and  in  Calvert 
agt.  Hall  (ante,  p  80),  that  a  specifica- 
ation  that  the  judgment  should  have 
been  for  the  appellant  instead  of  the 
respondent,  was  not  adrai.ssible  under 
section  371  of  the  Code.  (Id.) 

8.  This  court  has  also  decided,  in  Putnam 
agt.  Heath  {44  How.,  262),  that  a  spe- 
cification in  the  notice  of  appeal  that 
the  judgment  should  have  been  more 
favorable  in  two  sums  of  ditlerent 
amounts,  was  not  a  compliance  with 
that  section.  {Id.) 

9.  The  defendant  appealed  from  a  judg- 
ment ot  a  justice  of  the  peace,  rendered 
against  him  for  $95  damages  and  $5 
costs,  to  the  county  court,  and  he  in 
his  notice  of  appeal  stated  that  "the 
judgment  should  have  been  more 
favorable  to  him  in  this  particular,  to 
wit:  That  said  judgment  should  not 
have  been  for  more  than  $25,  damages 
besides  costs."  The  plaintiff  did  not 
serve  any  order  to  modify  the  judg- 
ment of  the  justice.  (  Younghans  agt. 
Fingar,  ante,  159). 

10.  The  plaintiff  obtained  a  verdict  in  the 
county  court  for  $49  damages.  The 
county  court  held  and  ordered  that  the 
plaintiff  should  recover  costs  in  such 
court.  The  defendant  appealed'  to  this 
court,  from  such  order  of  the  county 
court,  and  thk  court  affirmed  the  order, 
{Id.) 
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11.  The  defendant  thereupon  appealed 
from  ihe  last  mentioned  order,  to  the 
court  of  appeal*:  That  court  held  vn- 
animously  (by  a  written  opinion)  that 
the  order  was  erroneous,  and  that  the 
defendant  was  entitled  to  costs  in  the 
county  court;  for  the  reason  that  the 
plaintitf  did  not  serve  an  offer  to  mod- 
ify tiie  jndjfment  of  the  justice.  But 
dismissed  the  appeal  on  the  ground 
that  such  order  was  not  appealable. 
(Id.) 

12.  On  a  motion  thereafter  by  the  de^ 
fendant,  p.t  general  term  of  this  court, 
for  a  reargtimeiit  therein,  whether  the 
plaintiff  or  the  defendant  was  entitled 
10  costs,  in  the  county  court: 

Hied,  that  it  would  be  disrespeetful  to 
the  court  of  appeals  to  disregard  the 
opinion  of  that  court,  on  the  ground 
that  such  opinion  is  not  absolutely  con- 
trolling, because  that  court  dismissed 
the  defendani's  appeal  there.  It  was 
tindoubtt'dly  delivered  with  a  view  of 
putting  at  rest  the  question  as  to  which 
party  should  recover  costs  in  the 
county  court  in  cases  like  this,  as  the 
decisions  of  this  court  have  been  con- 
flicting in  ditiereut  districts  on  the 
question : 

H*ld.  also,  that  in  accordance  with  the 
opinion  of  the  court  of  appeals,  a  re- 
argument  of  the  question,  be  granted, 
and  that  th«>  defendant  is  entitled  to 
costs  in  the  county  court,  and  that  the 
order  of  the  county  court  allowing 
costs  to  the  plaintiff,  be  reversed,  and 
that  the  defendant  have  a  judgment 
for  costs  in  that  court,  doc.  (Id.) 

8«t  Appeal.    (47  N.  Y.) 
Costs.    \Id.) 
JcsTiCE  OF  THE  Peacb.    (4  Lan- 

ting.) 
Costs.     (Id.) 

JUSTICE'S  COURT   IN  THE   CITY 
OF  IJUOOKLYN. 

See  Statctks.    (47  N.  T.) 

JUSTICES  OF  THE  PEACE. 

1.  The  refusal  of  an  adjournment  by  a 
justice  of  the  peace,  upon  application 
ander  2  R.  S.,  '239,  sec.  75,  for  absence 
of  a  witnes.s,  on  the  defendani's  afli<la- 
vit,  which  contains  no  allegation  that 
he  cannot  safely  proceed  to  trial  with- 
out the  witness,  the  materiality  of 
■whose  testimony  is  asserted  upon  the 
deponents  belief,  on  ail  vice  of  his  coun- 
»el,  there  being  no  proof  that  the  coun- 
sel had  knowledge  of  tlie  testimony 
desired,  and  it  appearing  that  the  du- 
feuduiit  had  no  knowledge  of  the  tes 


timony,  will  not  be  disturbed  on  ap- 
peal. Burgett  agt.  Edwards,  4  Zran- 
iing,  193.) 

2.  Nor  is  it  error  if  the  jnstice  refuse  au 
attachment  on  such  an  affidavit,  al- 
though service  of  a  subpoena  is  dulj 
shown.     (Id.) 

See  Bastardy  Prockedings.    (4  Lan- 
sing.) 
Costs.    (Id.) 

JUSTICES   OP  THE  SUPREME 
COURT. 

See  Constitution.    (47  N.  T.) 

See  BsNiivoLENX  Societies,  (  60  Jiarb.) 


L. 

LABORER  AND  LABOR. 

See  Statutes.     (46  If.  Y.) 

See  Railroad  Company.    (4  Lansing.) 

LACHES. 

I.  Laches  in  making  an  application  for 
leave  to  plead  a  discharge  in  bank- 
ruptcy, is  a  sufficient  ground  for  deny- 
ing it.  (Medbury  agt.  Swan,  46  H.  Y"., 
200.) 

See  Foreclosure.    '47  iV.  F.) 
See  Contract.     (4  Lansing.) 
Principal  Surety.     (Id.) 

LANCASTER,  VILLAGE  OP. 

See  Highways  and  Streets.    (4  Lan- 
sing.) 

LANDLORD'  AND  TENANT. 

1.  The  mere  agreement  of  a  landlord  to 
repair,  has  reference  only  to  the  con- 
dition of  the  building  or  piemises  de- 
mised for  the  purpose  of  iheir  profit- 
able use,  and  the  pecuniary  benefit  to 
be  derived  from  iheii- enjnyineiuor  loss 
from  being  deprived  of  ilieii'  use  in  such 
slate  of  repair  as  llie  auieeinent  in- 
tended. (Flyiin'tigt,  llatton,  ante,  333.) 

2.  Such  a  simple  agreement  or  covenant, 
in  no  way  contemplates  any  destruc- 
tion of  life  or  casiialities  ti)  the  person 
or  property  of  any  one,  which  might  ac- 
cidentally resiili  from  an  oinission  to 
fulfil  the  agreement  iu  every  respect. 
(Id.) 

3.  For  the  proposition  that  a  landlord 
under  contract  (generally)  to  k3ep  the 
premises  in  repair  is  for  a  breach  there- 
of, also  furttier  liable  to  his  tenant,  at 


590 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


tTi  tori,  iof  wilful  rcfiisiil  or  iiejiflect  to 
perfoiiu  Ills  oMigalioii.  no  wiiiraiit  is  to 
be  JuuikI  ill  piiiuiple  or  iimhority.  (Id.) 

4.  llii  siihscqiieiit  piirol  promise,  iifier 
beiiiir  notilied  of  nel'ects,  to  nuiiie 
lieceeisaiy  ii'pairs.  unless  fomuied  on  a 
new  coii»iiitiali>)ii,  superadds  iiotiiing 

,  to  his  original  ol>ii,y;aliiiii.  and  tiiniishes 
no  ground  for  awarding  addilioiial 
diiuiagi-s,  except  so  far  as  tlie  teiiaiir  is 
by  Kiieli  pioinise  delayefi  aiid  limited 
in  iiiaKing  liieui  ('primarily)  at  his  own 
expense,    (id.) 

5.  A  claim  cannot  exist  on  the  part  and 
behalf  of  suH'<-rers  from  defects  to  a 
piazza  appurienaut  to  a  tenement  house, 
occurring  Iron;  naluial  causes — from 
natural  wear  and  tear,  in  an  action /or 
a  tort  (ir  itecjiujunce  against  the  land 
lord,  wiiose  only  obligation  exists  in 
contract  wiili  the  tenant  in  possession, 
and  one  can  only  be  lounded  on  sume 
othe^'  negligence,  trespass  or  wilinl 
breach  of  a  uirec  public  or  private  duty 
to  the  party  injured.  (Id.) 

6.  In  this  case,  held,  that  the  negligence 
of  the  parents,  in  suffering  the  plaintiff', 
a  child  alioiit  tiiree  years  of  age,  to 
wander  upon  this  (iilap.idated  piazza  or 
balcony,  and  exposing  it  to  danger  and 
the  injuries  it  received  was  so  gross  and 
unamhigious  as  to  constitute  contribu- 
tive  negligence  and  should  prevent  a 
recovery  by  the  plaiiuitf  lor  damages 
for  such  injuries.    (Id.) 

7.  A  covenant  for  quiet  enjoyment  in  a 
lease  means  only  tnat  the  tenant  shall 
not  be  evicted  by  a  paramount  title.  It 
relates  only  to  tlie  title,  and  not  to  the 
actual  possession  or  undisturbed  enjoy- 
ment, wiiere  tliere  is  no  eviction  from 
the  premises  demised.  (Johnson  agt. 
Oppeiilielm,  ante,  433.) 

8.  So  long  as  the  tenant  remains  in  pos- 
session and  use  of  a  part  of  the  build- 
ing, it  IS  conclusive  evidence  against 
him  that  it  has  not  been  destroyed  and 
that  it  is  not  nnieuantable  within  the 
meaning  of  the  act  of  i860.  (Id.) 

9.  It  must  be  faken  to  have  been  the  true 
intention  of  the  legislature  in  the  pas- 
satre  of  the  act  of  1860,  to  absolve  the 
lessee,  intheciises  contemjilated  by  the 
Btaiute,  from  the  (layment  of  rent,  pro- 
vided he  avails  himself  of  the  priv- 
ilege given  to  quit  and  suivender  pos- 
session of  the  leasehold  premises  and  of 
the  land  so  leased  or  occupied.    (Id.) 

10.  It  is  no  surrender  in  law  or  in  fact, 
of  leasehold  pieiuises  by  a  tenant  in 
possession  claiming  that  the  premises 
have  become  uuienantable,  and  his 
right  to  abandon  under  the  act  of  1860, 


where  he  moves  out  on  a  previoun 
notice  to  the  landlord,  and  delivers  to 
him  the  key  of  tliem:iiii  building,  (which 
is  refused)  hut  leaves  a  sub-tenant  of  the 
lessee  of  a  poriion  of  the  building,  in 
undisturbeci  possession  of  his  portion 
wiihakey  to  another  outer  door  of  the 
same,  also  in  his  possession.  The  pos- 
session of  the  subtenant  is  that  of  the 
tenant  as  res[iects  the  rights  of  the 
landlord  under  the  statute.   (Id.) 

See  Lease.    (46  iV.  T.) 

11.  When  a  tenant  is  in  possession  under 
a  parol  agreement  void  by  the  statute 
of  frauds,  and  has  occupied  for  a  year, 
paying  the  rent  imuithly,  this  creates 
a  tenancy  from  month  to  month,  which 
can  only  be  ieruiinat*d  by  a  montli's 
notice  to  quit,  expiring  with  tlie  end 
of  some  month  reckoning  from  the  be- 
ginning of  the  tenancv.  (People  ex 
r^l.  agt.  Darliny,  47  iV.'  Y.\ 

See  Austin  a^t.  Stuong  (mem.),  47  iV. 
Y.,  67  y.) 

12.  Before  the  expiration  of  his  lease,  a 
tenant  abandoned  the  demised  piem- 
ises,  and  possession  thereof  was  taken 
without  ins  piivity  or  consent,  by 
another : 

Held,  that  no  such  relation  of  landlord 
and  tenant  arose  from  the  occupancy 
of  the  latter,  between  liim  and  tlie 
lessor,  as  authorized  a  removal  for 
holding  over  after  the  term  of  the 
lease,  by  summary  proceedings  under 
the  statute.  (People  agt.  Hovey,  4 
Lansing,  86.) 

13.  By  amendment  to  the  revised  statutes 
(chap.  684,  laws  of  1857,  sec.  2),  the 
aiatters  in  controversy  in  sucli  pro- 
ceedings may  be  tried  by  the  magia- 
trate  without  a  jury. (/d.) 

See  Evidence.     (4  Lansing.) 
Lease.    (Id.) 

LANDS. 

See  Assessment  and   Taxation.    (46 

N.  Y.) 

LEASE. 

1.  Where  a  tenant  yields  the  possession 
of  the  demised  premises,  in  pursuance, 
or  in  cousequence  of  a  judgment  for 
the  recovery  of  possessien,  to  the  per- 
son adjudged  to  be  the  rightful  owner, 
id'  the  paramount  litle,  it  is  an  eviction, 
and  he  is  disciiarged  from  the  payment 
of  rent.  (The  U.  Life  Ins.  Co  agt, 
Slierman,  46  ^V.  I'.,  370.) 

2.  A  lease  contained  a  covenant  npon 
the   part  of  the   tenant,  not  to  sublet 
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without  the  written  consent  of  the 
landlord,  under  penalty  of  forfeiture, 
&c.  The  teuiint  suLlet  with  tiie 
knowledge  of  the  landlord,  who  sub- 
sequently received  tlie  rent: 

ffeld,  thiit  this  was  a  waiver  of  the  for- 
feiture, and  iha  riglit  of  the  landlord 
founded  upon  the  siibletiiui,',  or  the 
occupaiK-v  thereunder  was  gone.  {Ire- 
land agi.'iXichols,  46  N.  r.,  413.) 

3.  A  guardian  in  socage  may  lease  the 
lauds  of  his  ward  foi  a  term  as  long  as 
he  continues  guardian,  or  for  any  num- 
ber of  years  wiihiu  the  minority  of  the 
ward.  Tiie  lease,  liowever,  is  subject 
to  its  being  defeated  by  ilie  appoint- 
ment of  anotlier  guardian,  pursuant  to 
the  statute,  and  his  election  to  avoid  it. 
(Emerson  agt.  Hjjicer,  46  iV.   Y.,  594.) 

See  Landlord  and  '1'enant,  (60  Barb.) 

4.  A  provision  in  a  written  assignment 
of  a  lease,  written  thei-eou  as  follows: 
"He  (the  assignee)  to  pay  the  rent, 
&c.,  as  heiein  piovided  as  fully  as  I 
am  bound  to  pay  the  «iiue ; "  imports 
un  obligation  on  the  part  of  the  as- 
Bignee,  to  pay,  coextensive  with  the 
assignor's  liabiliiy,  and  no  further. 
( Wright  agt.  Kelly,  4  Lansing,  57.) 

See  Landlord  and  Tenant.     (4  Lan- 
tiiig.) 

LEGAL  CONCLUSION. 

See  Submission      of     Controvekst. 
r46  N.  Y.) 
Findings  of  Fact    and  Conclu- 
BION8  OF  Law.     (Id.) 

LEGISLATURE. 

See  Constitutional  Law.    (46  N.  T.) 
Statutes.      (Id.) 

'  LESSOR  AND  LESSEE. 

See  Landlord  and   Tenant.    (4  Lan- 
sing.) 
Lease.    (Id.) 

LEVY  AND  SALE  OF  PROPERTY. 

See  Execution.     (4  Lansing.) 

LIBEL. 

1.  The  proprietors  of  a  mercantile  agency 
engaged  in  collecting  and  puldishing 
for  circulation  among  all  its  patrons, 
information  as  to  the  standing  and 
financial  credit  of  merchants  and 
traders,  are  liable  for  a  false  report 
thus  disseminateil.  injurious  to  the 
credit  of  the   subj^-ct  of  it,   although 


made  in  good  faiih  and  npon  informa- 
tion deemed  reliable.  {fSnnder/in  et 
al.  agt.  Bradstreet  et  ai,  46  N.  Y., 
188.) 

2.  Defendants  having  been  defrauded  of 
a  large  amount  of  goods,  by  reason  of 
false  representations,  and  having  prdb- 
able  cause  to  believe  that  jilaintiff 
was  a  partv  to  the  fraud,  signed  a 
paper,  in  which  thev  stated  they  had 
been  "  robbed  and  swindled "  by 
plaintiff  and  others,  and  agreed  to 
share  equally  the  expenses  of  prose- 
cuting the  offenders  criminally  : 

Held,  that  the  preparation  and  signing 
of  the  paper  was  a  lawful  transaction, 
and  it  was  a  privileged  cominuiiication  ; 
that  the  terms  used,  though  strong  and 
plain,  were  not  irrelevant.  an<i  in  the 
absence  of  actual  malice  did  not  take 
away  the  privileged  charactei  of  the 
communication.  (Kiaick  agt.  Colby, 
46  N.  Y.,  428.) 

3.  The  exhibition  of  the  paper  to  an 
agent  of  one  of  the  parties  oefranded, 
for  the  purpose  of  procuring  the  signa- 
ture of  the  principal  was  privileged. 
(Id.) 

3.  Where,  under  sec.  165,  of  the  Code, 
defendant  in  an  action  of  libel  or  slan- 
der pleads  the  truth  of  the  matter 
charged  as  defamatory,  and  also  mat- 
ters in  mitigation,  the  allegations  in 
justification,  altliaugh  unsusta:ned  bv 
proof,  are  uo  longer  evidence  of  mal- 
ice, to  be  considered  by  the  jury  and 
taken  as  enhancing  plaintiff's  dama- 
ges.    (Id.) 

LIEN. 

1.  In  an  action  brought  after  a  debtor's 
discharge  in  bankruptcy,  to  enforce  a 
lien  upon  property  held  by  the  debtor's 
wife,  claimed  to  have  existed  at  the 
time  of  the  discharge,  under  the  pi'o- 
visions  of  sections  51  and  5'2  of  the 
statute  of  uses  and  tru-sts  (1  K.  S.,  Ed- 
mond's  ed.,  677,  sections  51  and  5i!.) 

Held,  that  those  sections  do  not  give  a 
specific  lien  upon  the  pi'opeity,  but  an 
equitable  right  to  be  enforced  by  suit 
in  equity,  after  all  available  legal 
remedies' are  exhausted  ;  tliat  the  com- 
mencement of  the  equitable  action  and 
filing  of  Us  pendens  is  necessarv  to  con- 
stitute a  lien,  and  that  as  in  tliis  case, 
befoie  the  commencement  of  such 
action,  the  judgment  or  debt,  which  ia 
the  foundation  thereof,  was  extin- 
guished, the  relation  of  debtor  and 
creditor  did  not  exist,  and  the  action 
would  not  lie.  (The  Ocean  Nat.  Bk. 
agt.  Olcolt,^<aN.  Y.,  12.) 
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?,  The  lieu  of  a  judgment  upon  real 
eatate  is  purely  statutory,  and  it  is 
within  the  pi)\ver  of  the  legislature 
to  abolish  this  lien  at  any  time  before 
rights  have  become  vested,  or  estates 
acquired  uiulei-  it,  and  to  confine  the 
remedies  of  the  creditor  to  tlie  pro- 
perly held  by  tlie  judifinent  debtor  at 
the  "time  of  the  i.-suiug  of  execution. 
A  provision,  tiierefore,  oausiiii;  the 
lien  of  a  judgment  which  has  not 
ripened  into  a  title,  to  be  superseded 
by  the  taking  of  the  land  under  pro- 
ceedings in  the  exercise  of  the  right 
of  euiii.ent  domain  on  payment  of 
compensation  to  the  owner  of  the 
land,  is  valid.  (  Watson  agt.  The  iV. 
r.  U.  B  Co.,  47  N.  r.,  157.) 

Sm  Mechanics'  Lien.    (47  If.  T.) 

LIMITED  PARTNERSHIP. 

See  Partneuship.     (4  Lansing.) 

LIMITATION  OF  ACTIONS. 

Under  the  provisions  of  the  act  of 
1853,  to  provide  for  the  incorporation 
of  tire  insurance  eoiiipaiiies  (chap.  466, 
laws  of  1853),  a  perso"al  dem-^nd  of 
the  maker  of  a  premium  note,  given 
to  a  mutual  fire  insurance  company,  is 
only  made  necessary  where  it  is  sought 
to  recover  a  juagmeiit  for  the  entire 
note,  as  a  penalty  f'>r  neglecting  to  pay 
a  partial  assessment  thereon.  Assess- 
ments upon  notes  given  prior  to  the 
passaire  of  the  act,  were  unatt'eoted  by 
It,  and  conlii  be  recovered  without 
Buch  demand.  Wliere  therefore,  a 
premium  note  given  prior  to  1853,  was 
regularly  assessed  to  its  full  amount, 
the  time  of  payment  fixed,  and  notice 
of  the  assessment  duly  published,  as 
required  by  tlie  charter  and  by  the  laws 
of  said  company,  the  whole  note  be- 
came due  and  payable  upon  the  day 
fixed  for  its  payment,  and  after  the 
lapse  of  six  years  therefrom,  an  action 
upon  it  is  barred  by  the  statute  of  limi- 
tations. (Sands  agt.  £dlieni/ial,  46 
JV.  Y.,  541.; 

2.  The  fact  that  a  conveyance  made  by 
au  inaoivent  debtor  is  without  cou- 
sidemtion,  is  a  controlling  fact  upon 
the  question  of  fraud;  and  where  the 
conveyance  purports  upon  its  face  to 
be  for  a  valuable  consideration, 
knowledge  of  its  existence,  and  that 
the  grantor  is  insolvent,  cannot  be 
deemed  knowledire  of  facts  consii- 
tuting  fraud,  Until  a  creditor  of  the 
insolvent  learns  that  the  conveyance 
was  witliout  consideration,  he  cannot 
be  said  lo  have  discovered  the  facts 
couBiitatiug  the  fraud.     Where  a  suit, 


therefore,  to  set  aside  such  a  convey- 
ance is  commenced  more  lliuu  six 
years  after  knowledge  of  tlie  convey- 
ance and  insolvency,  but  within  six 
years  after  discovery  of  the  fact  that 
the  conveyance  was  witliout  con- 
sideration, tiie  leferee  is  justified  in 
finding  that  the  suit  was  coniinenced 
within  six  years  after  the  discovery  of 
the  facts  constituting  the  fraud  ;  and 
such  finding,  if  not  expressly  made, 
will  be  supplied  by  inteiuiiiient  in 
support  of  the  judsjment.  {JiJi-ickson, 
agt.  Qainn,  47  N.  r.,  410). 

3,  A  promissory  note,  payable  on  de- 
m.ind,  whether  with  or  without  in- 
terest, is  due  forthwith,  and  an  action 
thereon  against  tiie  maker  is  haired 
by  the  statute  of  limitations,  if  not 
brought  within  six  years  after  its 
date.  ( Wlieeler  agt.  Wanier,  47  iV. 
T.,  519.) 

4,  Section  2  of  the  "  Act  concerning  the 
rights  and  privileges  of  persons  in  the 
military  and  naval  service  of  the 
United  States"  (chapter  578,  Laws  of 
1864)  is  not  retroactive  ;  and  the  time 
of  absence  of  a  person  in  such  ser- 
vice, prior  to  its  passage,  is  not  ex- 
cluded in  calculating  the  lime  limited 
for  the  coinnienceineiit  of  an  action 
\Sto)ie  agt.  Flower,  47  N.Y.,  566,) 

5,  The  words  "  such  refusal ''  in  the 
short  statute  of  limitations  (2  Ed- 
monds' Stats,,  p,  91,  §  38)  mean  a  re- 
fusal lo  allow  or  j)ay  the  claim,  not  a 
refusal  to  refer.  A  mere  offer  to 
refer  by  an  executor  or  administrator, 
after  an  unqualified  refusal  to  pay. 
will  not  waive  the  staiuie.  But 
where  an  agreement,  in  writing,  to 
refer  is  made,  upon  which  both  parties 
have  acted,  although  no  referee  is 
chosen,  the  claim  will  "be  regarded  as 
referred  for  the  purpose  of  avoiding 
the  statute  of  limiiaiioiis  The  statute 
is  highly  penal  in  its  character,  and 
should  be  strictly  construed.  In  such 
a  case  also  the  principle  of  equitable 
esto()pel  will  apply.  {Xatioiial  Bank 
of  FiikkiU  agt.  ^j)eiff/U,  47  If.  Y., 
668-) 

LIMITATIONS,  STATUTE  OF 

1.  Where  a  deed  was  executed  in 
1846,  more  than  twenty  years  before 
the  commencement  of  an  action  of 
ejectmeul  against  the  grantor,  and  in 
that  action  the  defendant,  for  the 
first  time,  in  any  action  or  judicial 
proceeding,  asserted  an  equitable 
claim  to  have  such  deed  reformed,  and 
its  legal  effect  varied,  on  liie  ground  of 
mistake  ;  it  was  held  that  such  claim 
was  burred  by   the  statute   of    limita- 
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tione.  (  Cramer  agt  Benton,  60  Barb, 
216.) 
2.  The  right  to  demand  relief,  in  such 
a  case,  is  barred  by  ilie  statute  ai  the 
expii-ation  of  leu  year*  frDrn  the  time 
when  ihe  cause  of  action  accrued  ; 
and  the  legislature,  by  permitting 
equitable  uei'euses  and  counter-claims 
lo  be  set  up  in  defense  to  actions  at 
law,  did  not  intend  to  abrogate  the 
statute  of  limitations,  as  to  such  cases. 
(Id.) 


See  Statctk     of     Limitations. 

Lansing.) 

LITERARY  PROPERTY. 


(4 


1.  The  common-law  rights  •f  authors, 
as  now  recognized,  to  tiieir  literary 
productions,  existed  at  common  law  ; 
and  in  actions  to  protect  those  rights 
ihe  state  courts  have  jurisdiction  as  in 
other  actions  att'ectiiig  common-law 
rights  or  property  interests.  (Painter 
agu  Dewit,  47  i\.' V.,  532.) 

2.  The  act  of  congress  of  1831  (section  9 
chapter  116,  4tli  Slats,  at  Large,  436) 
at  most  gives  a  cumulative  remedy 
or  clioice  of  tribunals  to  persons  not 
claiming  the  beuetit  of  a  copyright. 
{Id.) 

3.  whether  that  act  gives  an  action  in 
expect  to  manuscripts  not  the  subject 

of  a  copyright,  quere.     {Id.) 

4.  The  author  of  a  literary  work  or  com- 
position has,  by  common  law,  the 
exclusive  right  to  tlie  first  pubiica* 
tion  ot  it;  but  he  has  no  exclusive 
right  to  multiply  copies  or  to  control 
the  subsequent  issue  of  copies  by 
others.  Tlie  right  i<>  multiply  copies, 
to  the  exclusion  of  otliers,  is  the  crea- 
tion ot  statute.     (Id. ) 

V  Property  in  a  manuscript  is  not  dis- 
tinguishable from  any  other  personal 
property.  It  is  governed  by  the  same 
rules  of  transfer  and  succession,  and 
has  the  benefit  of  all  remedies,  ac- 
coided  to  other  property,  as  far  as  ap- 
plicable.    {Id.) 

€.  Where  the  chanicter  of  property  is 
impressed  upon  the  fruits  of  mental 
labor  by  the  law  common  both  to  this 
country  andtiiat  of  the  domicile  of  the 
author,  the  riuht  is  equally  within  the 

firotection  of  the  law  in  both   places 
Id.) 

7.  The  courts  of  the  state  are  open  to  an 
alien  friend  pursuing  his  property  and 
seeking  to  recover  it  from  a  wrong- 
doer, and  also  wIk-ii  seeking  protec- 
tion f'jr  his  liieraiy  productions  by 
restraining    their  iitiblicaiion    against 


his  wishes.  An  alien  friend  and  a 
citizen  are  accorded  equal  protec- 
tion, and  are  regarded  with  equal 
favor.      (Id.) 

8  An  assignment  of  an  alien  author's 
right  to  the  first  printing  and  publica- 
tion of  a  manuscript  within  the 
United  States  is  valid,  and  the  right 
is  within  the  cognizance  of  a  court  of 
equity.     (Id.) 

9.  The  bringing  out  and  representation 
upon  the  stage  of  a  dramatic  compo- 
sition is  not  such  a  dedication  of  it  to 
the  public  as  will  authorize  others  to 
print  and  publish  it  without  the 
author's  permission.  The  manascript 
and  the  right  of  the  author  tlierein  are 
still  withiu  the  protection  of  the  law, 
the  same  as  if  they  had  never  been 
communicated  to  the  public  iu  any 
form.     (Id.) 

LOAN   COMMISSIONERS. 

1.  Where  lands  mortgaged  to  the  com- 
missioners for  loaning  the  United 
States  deposit  fund  i,re  sold  by  them 
on  default  ot  the  mortgagor,  it  will  be 
presumed  in  favor  of  a  purchaser  at 
the  sale,  against  one  claiiuing  to  assert 
a  right  of  redemption  under  the  mort- 
gagor, that  the  steps  require<i  by  the 
statute  (laws  of  1837,  chap.  150),  have 
been  taken  m  due  form  by  the  com- 
missioner; e.g. 

2.  That  the  notice  required  by  sec.  31, 
when  necessary,  has  been  given  at  the 
proper  time. 

3.  That  both  commiaeioners  v«-ere  pres- 
ent at  the  sale. 

4.  That  possession  was  taken  of  the 
land,  as  proviiled  in  sec.  31  3ut  it 
seems  that  one  claiming  under  tlie 
mortgagor  cannot  object  thai  the  com-" 
missioners  neglected  lodepiive  him  of 
possession  under  tlie  sia  iite.  It  is 
sufficient  if  the  notice  of  sale  required 
by  section  33  be  piibii-thed  oiueiii  each 
Week  for  six  successive  weeks,  prior 
to  the  sale,  although  tiie  tiist  publica- 
tion is  lees  than  fm-ty-two  riays  prior 
to  that  time.  ( Wuod  iigU  Teiry,  4 
ZiaTLting.) 

LOANS. 

Su  Executors  and  Administators. 

(4  Lansing.) 
UsORY.     (Id.) 

LOCKP'^RT,    G7TY    OP 

1.  The  common  council  of  the  city  of 
Lockporl  has  the  power,  and   it  is  its 
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dnty,  to  make  and  repair  crosswalks 
in  that  city.  Such  power  ami  (iiiiy 
are  not  lefi  to  be  iiifen'ed,  but  are  ex- 
pressly liiveii  and  imposed  bv  the  cily 
charier.  {Jlineiugl  Oily  uf  Loci  port. 
60  Barb.  378.) 

LOYALTY  AND  DISLOYALTY. 
See  CoNTKACTS.    (4  Lansing.) 

M. 

MALICE. 

See  Public  Officer.    (4  Lansing.) 

MALPRACTICE. 

See  Evidence.  (47  N.  Y.) 

Physicians  and     Surgeons.     (60 
Jiarb. ) 

MANDAMUS. 

1.  After  the  term  of  office  of  a  snpervi- 
8or  lias  e.xpired,  and  anotiier  person 
has  succeeiied  to  the  office,  a  writ  of 
mandamus  will  not  lie  to  compel  the 
former  to  meet  and  account  with  the 

justices  and  town  clerk  of  the  town, 
under  tlie  provisions  of  the  Kevised 
Staiutey  (I  K.  5.,  349,  $  4).  (Tlie  Peo- 
jj/e  iigt.  Martin,  ante,  5'J.) 

2.  The  remedy  of  the  town  is  by  action 
upon  the  supervisor's  bond — or  l)y  ac- 
tion ill  the  supreme  court  in  the  name 
of  the  town,  under  chap.  53 J,  laws  of 
I86ti.  to  compel  them  to  account,  and 
for  the  recovery  of  any  money  or 
property  of  the  town  wiiich  he  has  not 
duly  accounted  for.     (Id.) 

3.  Mandamus,  does  not  lie  when  other 
legal  remedies  afford  adeijuate  redress. 

ild.) 

4.  Where  a  municipal  corporation  (the 
city  of  Lockport)  enters  into  a  contract 
Avith  an  iiuiividiuil,  for  the  payment  to 
him  of  a  specific  gam  of  money,  on  a 
certain  day,  and  after  it  becomes  due 
they  neglect  or  refuse  to  put  the  proper 
machinery  in  motion  to  raise  the  neces- 
sary fund's,  or  to  jjut  tlie  claim  present 
ed  hi  the  proper  shape  for  liquidation 
and  payment,  v^ithina  proper  time,  the 
law  gives  tlie  creditor  hi>  remedy  by 
action,  to  compel  payment.  He  is  not 
coni|)elled  to  resort,  to  proceedings  by 
mandami's.  (Biu-h  agt.  The  City  of 
Lockport,  ante,  361.) 

5.  A  municipal  corporation  does  not 
stand  in  respect  to  such  claims  on  the 
fcame  footing  with  countiee  of  the  state 


where  the  only  remedy  of  a  creditor  of 
this  kind  is  by  mandamus.   (Id.{ 

6.  The  principle  applicable,  in  such  cases, 
to  counties  has  never  been  extended  to 
village  or  city  corporations,  existing 
and  acting  uncier  special  charter,  (/d.) 

7.  Under  the  provision  of  chap.  436.  of 
the  laws  of  1870,  a  principal  who  has 
furnished  joiiiilv  with  a  town  of  the 
county  of  Sntfofk.  a  snbsti'ute  whose 
service  constituted  a  part  of  the  excess 
of  years,  for  which  moneys  were  re- 
ceived from  the  stale,  has  a  clear  legal 
remedy  by  action  again.<t  the  town  to 
recover  his  just  proportion  of  such 
moneys.  A  iiiaiidaiiitis.  theretore,  will 
not  lie.  \Tlie  People  ex  rel.  agt.  JJaw- 
Hns,  46  ^.  r;,9.) 

8.  Upon  an  order  to  show  why  a  per- 
emptory writ  of  mandamus  should  not 
issue,  which  order  contains  the  usual 
clause,  "or  for  other  relief,"  the 
supreme  court  has  power  to  grant  a 
peremptory  writ  of  mandainns,  lor  any 
relief  to  winch  relator  is  entitled, 
although  not  specilied  in  the  order. 
( T/ie  People  ex  rel.  agt  Kostrand,  46 
1\Y.,  375.) 

9.  Under  the  provisions  of  chap.  905,  of 
the  laws  of  1869  (aulhonzinu:  the  con- 
struction of  a  liiuli\\ay  in  the  towns  of 
Jamaica  and  Newtown,  in  the  county 
of  Queens),  as  amended  by  cliap.  750, 
of  ihelawsof  1870.  the  supervisor  of 
the  town  of  Jamaica  is  required  to  pay 
over  the  moneys  raised  for  the  pur- 
poses of  the  act  to  the  commissioners 
therein  appointed.  Tiie  position  of 
commissioner  under  that  act  is  an 
office,  and  under  sec.  1.  of  art.  10,  of 
the  state  coiistitiiti(m,  it  is  vacated  by 
the  acceptance  of  the  office  of  sheriff 
by  one  of  the  commissioners.  When 
a  person  sets  up  a  title  to  property  by 
virtue  of  an  office,  and  comes  into  court 
to  recover  it,  lie  must  be  an  officer  d« 
jure,   as  well  as  de  facto,  particularly 

where  he  acts  against  the  exiuess 
mandate  of  the  constitution  in  holding 
the  office.  Under  taid  act,  where  the 
office  of  one  of  the  comniissicners  is  ■ 
tlius  made  vacant  by  his  acctpiance 
of  the  office  of  sheriff,  the  other  two 
commissioners  have  no  power  to  act 
while  the  vacancy  e.xists  ;  and  the  fact 
of  the  vacancy  is  a  justification  to  the 
said  supervisor,  in  refusing  to  pay 
over  the  moneys  collected.  The  grant- 
ing of  a  writ  of  niaiidamus,  therefore, 
to  compel  such  payment  is  error. 
(Id.) 

See  Constitutional  Law.  (A  Lansing.) 
New  YoiiK  Cixv.     (Id.) 
Towns.     (Id.) 
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MANUFACTURERS. 

See  Sale  of  Chattels.      (4  Lansing.) 

MANUFACTTTFING      CORPORA- 
TIONS. 

8u  CoRPuKATioNS.    (46  N.  T.) 

1.  The  capiial  stock  of  corporations  or- 
gaiiizeii  iiiiiicr  liie  provi^iolls  of  the  act 
for  the  orgaiiizalion  ot  iiiHiiut'actnring 
and  other  corporations  {chap.  40,  Laws 
oflS'lS),  Hi  amended  hy  I  lie  act  of  1853 
(chap.  333.  Lojm  o/"  1863),  ni.iy  he  paid 
iuin  money. or  in  mines,  manufactories 
and  other  pi-operty  necessary  for  their 
busiuess;  and  whenfnlly  paid  in  either 
way,  and  tlie  certiticaie  filed,  the  stock- 
liolders  are  released  from  personal  lia- 
bility. (Boijiitxm  agt.  Hatch,  47  N.  Y., 
225.) 

5.  But  if  such  exemption  is  sought  by 
the  holders  of  stock  originally  issued 
for  property,  the  transaciion  may  be 
impeached  fortraud;  and  ifacre<iiior 
can  siiow  the  is.sne  of  stock  was  frand- 
nleut  and  an  evasion  of  the  law,  lie 
may  recover  in  an  action  against  sudh 
original  stockholder,  as  if  no  payment 
bad  been  made,  or  certificate  filed. (/d.) 

3.  When  all,  or  a  portion,  of  the  capital 
stock  is  paid  in  in  jiropeitv.  the  certifi 
cate  required  lo  he  filed  by  the  provi- 
sions oi  sect  {••n  2  of  the  act  of  i»53  must 
state  the  value  of  the  property.  An 
agreement  of  the  company  to  pay  more 
than  the  value  of  tiie  property  is  no 
shield  to  the  owner  of  tiie  stock  issued 
therefor  from  the  liability  imposed  by 
section  10  <it  lite  act  of  1848.  It  is  not 
necessary  to  allege  or  prove  fraud. 
(Id.) 

4.  In  an  action  brought  by  a  creditor  of 
the  corponition  against  a  stockholder 
whose  siock  was  paid  in  property,  the 
referee  excluded  evidence  and  refused 
to  pass  upon  ihe  question  of  the  value 
of  I  lie  property.     Held,  error.   .(/d,)jg 

See  Coi:i'OHATiONS.    (60  Barb.) 

6.  The  certificate  of  incorporation  of  a 
maniifacniring  company,  filed  under 
laws  ot  1818  (chap.  40),  designated  six 
of  its  stock h<d()ers  as  trustees  f(n- the 
first  year,  and  (he  by-laws  provided 
for  an  annual  election  of  directors,  and 
that  no  iraiisfer  of  stock  shoiihi  be 
Valid  fur  ai^y  purpose,  unless  made  in 
writiii'-'  and  entered  (ui  the  books  of 
the  coMMiaiiy.  and  contained  no  pro- 
vision for  filling  vacancies  in  the  office 
of  trll^lee.  During  the  first  yearof  its 
incoiporaiion,  W.,  uii  acting  trustee, 
sold  his  slock,  some  of  it  to  the  defend- 
ant :  fifteen  days  before  a  transfer  to 


the  defendant,  tipon  the  books,  and 
while  the  sale  to  him  vi'as  incomplete, 
and  W.  being  still  owner  of  the  re- 
nianidurof  hid  slock,  the  stockholders, 
at  a  meeting  held  without  fiublication 
of  notice,  at  which  W,  was  not  pres- 
ent, passed  a  resolation  reciting  that 
he  had  sold  his  interest  in  the  company, 
declaring  his  office  vacant,  and  ;\ppoint- 
iiig  the  defendant,  who  was  present, 
consented  to  the  appcintmeiit,  and 
therciilter  acted  as  trustee  until  in 
Deceinl)er  ensuing,  when  he  left  the 
state,  to  the  vacancy  : 

Held,  that  the  resolution  of  the  stock- 
holders was  a  tuere  nullity.  (Grata 
agt.  Easterly,  4  Lansing,  513.) 

See  JuituR.     (1  Lansing.) 

MARINE  COURT, 

I.  An  action  cannot  be  commenced  in  ths 
marine  court  of  the  city  of  New  York 
(nor  in  a  justice's  court)  against  a  res- 
ident defendant,  by  short  attachment, 
(Bavilaiid  agt.  Wehle.  ante,  59j. 

See  Equity.  (47  JV.  V.) 

J LlilSUICTlON.   (Id.) 

MARRIAGE  RELATION. 
See  Divorce.     (4  Lansing.) 

MARRIED  WOMEN. 
iSee  MouTOAGE.      (46  If.  Y..) 

1.  The  act  "to  conform  certain  ancient 
conveyances  and  <ii reeling  the  manner 
of  proving  deeds  to  be  rcoi^ied."  passed 
February  Hi,  1771  (2  Van  Scltaick,  611), 
does  not  recognise  or  altiriu  the  right 
of  a/«m«  covert  to  appoint  or  act  by  an 
agent  or  attoniey,  or  ratify  or  validate 
deeds  or  grants  made  iii  her  behalf  by 
an  agent  or  attorney.  { Hardenburgk 
agt.  Lakin,  47  N.  Y.,  109.) 

2  The  acts  supplemental  or  amendatory 
tliereto,  passed  March,  1773  (2  Van 
Schaick,  765).  only  gave  effect  to  such 
deeds  executed  alter  February  16, 1771. 
(Id  ) 

See  Husband  and  Wife.    (47  JV.  Y.) 

Tuusra.    (Id.) 

3.  Where  the  liebt,  for  which  a  prom- 
issory note  is  given  by  husbana  and 
wife,  is  the  debt  of  the  husband,  the 
wife,  in  bec(nniiiir  a  partv  to  the  note, 
is  a  mere  surety  for  lier  husband. 
( Todd  agt  Ames,  60  Barb.  454  J 

4.  But  if.  in  such  a  note,  the  wife 
charges  and  creates  **  a  lien  and  claim" 
upon  her '•  separate  real  and  personal 
property,   to  secure  the   payment    of 
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'the  Hote,"  the  promisa  is  binding  in 
law,  and  opei-Hiea  to  civate  a  charge 
'Upon,  and  to  biad.eiich  separate  ea- 
'tate  tor  lite  paytiieuc  ot  tlie  debt,  and 
'io  subject  lire  execution  in  satisf.ic- 
tion  of  H  judgment  recovered  uix>u 
■  the  prom i«e.     (M.) 

Bee  HusBAub  and  Wife,    (  60  Barb.) 

i.  A  mairiod  woman  rnsiy  m.iiiitaiu  an 
'Action  to  i-ecover  for  her  labor  or  ser 
'"vices  under  contract  made  with  her 
iheretor,  without  showing  that  slie 
Carried  on  business  on  lier  own  account 
bev'JUd  tliat  out  of  wiiicti  tlie  claim  in 
■fiuit  arose.  (Adams  agu  Curtis,  4 
Lansing,  164.) 

6.  And  her  right  to  sue  her  husband  to 
r<  cover  her  properly,  or  collect  claims 
and  demands  agaiu.^t  iiim,  is  fully  recog- 
nized by  repeated  decisions,    (id.) 

See  Dowit«.  '[\Landn^.) 

Husband  and  Wife.    {Id.) 
8EPARATK     Estate    0^   Marbied 
Women.    (Id.) 

MASTER  AND  SERVANT. 

1.  A  master   is  respor.sible  civiliier  for 

the  wrongful  act  of  a  servant,  it  such 

act  was  committed  in  the  business  of 

the  master,  and  vvitliiu  the  scope  of  the 

eervant's      employment  ;      and     this, 

though  iu  doing  it.  lie  departed  fiom 

the  instruciiouii  of  the  master.     Theie- 

fore,  when  tlie  employe  of  a  railroad 

company  (a  conduciory.  under  a  mis- 

'take  of 'fuels,  or  of  judgment,  eje<'ted 

*»  person  from  a  car  in  which  he  was  a 

flMssenger,  whicli  act  was  not  justified 

'by  the  passenger's  misconduct : 

j&s/d.  that  the  company  was  lial>le.  So, 
•Iso,  wliere  Uiere  was  ju.stifiable  cause 
for  ejection,  but  excessive  force  was 

'Used  <nut   wantonly  or   maliciously). 

'  tHiggins  a^t-  'J^f>*  ^-  2'.  oiiti  M.  Co,, 
46  N.  Y.,  23.) 

MAXIMS. 

JEx  dolo  matn  «»»  oritur  actio  h  a  maxim 
of  very  wide,  it  not  uiiiveisal,  appli- 
cation. It  applies  even  to  the  liolder 
of  couimeicial  paper,  and  more 
etronglv  ro  !i8.sigiiee8  of  cho.'ses  in  ac- 
'  tion.    {■  fla«  agt  Bndri,  60  Barb.  349) 

MEASURE  OF  DAMAGES. 

Jfee  DamaObu.    (46  N.  F) 
Damages.     (4  Lmsing.) 

MECHANICS'  LIEN. 
*.  The  mechanics'  lien  law  for  the  city 


of  New  York  (chap.  512,  Laws  o/"1851, 
as  amended  by  ckaj).  404,  Laws  uf  lHo3) 
does  not  give  a  lieu  upun  a  public 
builduig,  under  a  coutrait  made  by  a 
public  olhcer.  (PuiUoH  agt.  Mayor,  dx. 
47  iV.  Y.,  6G6.) 

See  Andehson  aqt.  Dillaye  (mem.)  (47 
N.  Y.,  67H.) 

MENACES. 

1.  Iu  order  to  avoid  an  act  on  the 
g."ouiid  of  menace  of  arrest  or  im- 
pi'isoiiineiit,  it  must  appear  that  tlie 
menace  was  of  an  unlawful  i»i}>risou- 
ment,  and  that  liie  party  was  put  iu 
fear  of  such  iiii|)risoiiment,  an(i  was 
induced  by  such  fear  to  do  the  act  iu 
question.     (  Kiiai)p  agt  Hyde,  tiO  Barb. 

2.  It  is  not  such  menace  as  will 
avoid  an  act,  if  the  party  is  only 
nieiiaced  by  a  lawful  impiisoiimeut. 
(Id.) 

See  PuojiissoRY  Notes.     (  60  Barb.) 

MESNE     PROFITS. 

Su  Use  and  Occupation.    (  60  Barb.) 

MINISTER  AND  PEOPLE. 

Su  Contract.     (4  Lansing.) 

Kehgious  C'oui'ohaxions.      (Id.) 

MINISTERIAL  ACT. 
See  Judgment.     (4  Lansing.) 

MINOR  CHILD. 

See  Parent  and  Child.     (4  Lansing.) 

MISDEMEANOR. 

See  Highways     and     Streets.      f4 

Lansing.) 
Penalty.     (Id.) 

MISJOINDER. 

See  Bridges.     (4  Lansing.) 
Practice.     (Id.) 

MISTAKE. 

1.  Where  monpy  is  paid  under  a  mistake 
of  fact,  negligence  in  making  the  mis- 
take does  not  prevent  the  party  pay- 
ing from  recovering  it  back,  if  the 
otiier  party  has  imt  been  prejuiiiced. 
(Dixnca%  agt.  Berlin.,  46  N.  Y.,  685) 

2.  A  court  of  equity  cannot  grant  relief 
upon  the  sole  ground  of  a  mistake  of 


NEW  YORK  PRACTICE  REPORTS. 


597 


Digest. 


law.    ( Jacob*  agt  Morange,  47  iV.  F'., 
57.) 

3.  Defendant  obtained  judgment  against 
plaiiititf  in  tlie  marine  conit  of  the  city 
of  New  York.  PiainiiH'  carried  it  for 
review  to  tbe  court  of  common  pleas  of 
that  city,  wliere  judgment  was  re- 
versed. Subsequently,  tlie  court  of 
appeals  decided  that  the  common  pleas 
had  no  jurisdiction  of  a  case  from  tlie 
marine  court,  until  it  had  been  first 
heard  and  decided  by  the  general  term 
of  that  court.  Plaintiff'  tliereupon  in- 
ttituied  this  action  in  equity,  and  oh 
tained  a  judgment  granting  a  perpetual 
<tay  of  defendant's  proceedings,  on  tlie 
ground  that  the  judgment  in  tlie 
marine  court  was  erroneous  and  that 
the  parties  had  acted  under  a  mutual 
micitake  of  law,  iu  the  reviews  in  the 
oommou  pleaa. 

ffeld,  error. 

Set  Ejbctment.    (  60  Barb.) 

MISTAKE    OF    PACT   AND    LAW. 

L  Mistake  of  a  material  fact  by  one  of 
the  parties  to  a  contract  rendern  it 
voidable  iu  equity,  and  an  action  lies 
for  its  rescission.  (Smitlt,  agt.  Mackia, 
4  Laiuiing,  41.) 

2.  But  it  cannot,  in  general,  be  reformed, 
as  in  such  case  there  is  no  mutual 
agreement.     (Id) 

3;  Parties  must  be  held  to  have  com- 
prehended the  legal  effect  of  the  iii- 
Btrninent  they  have  executed,  a  uieie 
misconception  of  the  law,  as  an  ab- 
stract proposition,  not  entering  as  an 
ingredient  into  the  tratisaciion,  is  not 
suiticient  to  confer  a  power  of  revocii- 
liim,  or  to  eiiiiile  the  party  who  claiins 
to  be  aggrieved  to  relief  {Fellows  agt. 
Murvuiii^.  (4  LdiisiiKj,  'Xm.) 

Bee  Defenses.     (4  Latuiny.) 

MISTKIAL. 
See  Criminal  Law,  ( 60  Barb.) 

MONEY  RECEIVED. 

8oe  Arkest.     (ALannng.) 

MONUMENTS. 

See  Deeds.    (46  N.  T.) 

MORTGAGE. 

1.  Where  the  real  estate  of  a  wife  is 
mortgaged  to  secure  the  debt  of  her 


husband,  she  occupies  tbe  position  of  a 
surety,  and  she,  and  those  claiming 
under  hei',  are  entitled  to  the  benefit  of 
the  rules,  lu-ohibiiiiig  the  dealing  of  the 
creditor  with  the  principal  debtor,  to 
the  prejudice  of  the  surety."  An  exten- 
sion of  the  time  of  payment,  without 
her  assent,  is  such  a  dealing,  and  dis- 
charges the  mortgatre.  [Bank  of  At" 
bion  agt.  Bums,  46  N.  Y..  170.) 

2.  Whether  it  can  be  shown  by  extrin- 
sic evidence  or  verbal  agreement,  thai 
such  a  mortgage,  conditioned  for  the 
payment  of  a  sum  certain  within  a 
specified  time,  was  in  fact,  given  as  a 
continuing  guarantee  for  any  and  all 
indebtedness  to  the  amount  s'.ated, 
quere.  At  least,  such  effect  cauuot  be 
givrn  to  the  security,  without  compe- 
leni  proof  of  the  assent  of  the  mortga- 
gor.    (Id.) 

3.  The  fact  that  the  mortgagee  had  no 
actual  kno'vledge  of  the  fact  that  the 
wife  owned  the  mortjiaged  premises, 
and  of  the  resulting  relationship  of 
principal  and  surety  between  the  hus- 
band and  wife,  is  not  ni.-itcrial  where 
the  title  is  on  record.  He  is  chargea- 
ble Willi  knowledge.     (Id.) 

4.  H.  had  negotiated  with  S.  for  the  pup* 
chasc  of  certain  real  estate ;  not  being 
able  to  complete  the  purchase,  he  in- 
duced the  defendant  G.  to  become  the 
purchaser.  At  the  time  of  the  pur- 
chase, defendant  6.  stated,  that  if  H 
would  make  certain  payments,  at  a 
specified  lime,  she  would  convey  the 
property  to  him : 

Held,  that  the  transaction  was  an  abso- 
lute purchase  by  defeud.int  G  ,  and  a 
parol  conditional  agreenieiit  of  sale, 
and  not  a  mortgage  ;-  and  tiiat  H.  was 
not  entitled  to  redeem.  (HiU  agt- 
Grant,  46  iV.  Y.,  496.) 

5.  E.  W.  S.  being  seized  of  certain  prem- 
ises, conveyed  them  to  B..  in  tnisr,  to 
receive  the  rents,  issues  siiid  profits  for 
the  use  and  benefit  of  L  C  S..  wife  ot 
the  grantor,  the  same  to  be  appro- 
priated according  to  her  directions, 
and  upon  her  deatji,  in  case  the  hus- 
band survived,  the  same  to  be  con- 
veyed to  her  cnildren  or  descendant^, 
if  any  survive  her,  if  none,  then  to 
him,  and  lu  fuither  trust  to  sell  or 
niortgHge  the  premises  conveyed,  or 
any  part  thereof,  whenever  desired  by 
the  wife,  "  separate  and  apart  from  her 
husband,"  and  pay  over  the  jtroceeda 
to  her  or  reinvest  the  same  flccordinar 
to  lier  directions.  B.  joined  iu  the  deed 
and  Mccejited  the  trusts  ;  the  wife  did 
not  join.  Subsequently  husband  and 
wife  jiiiued  iu  a  mortgage  of  tlie  prem- 
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Bes  ill  the  ordinary  form  to  phiititiflT, 
to  secure  «  precedent  debt  of  the  liiis- 
band.  L.  C  S.  snrs'ived  lier  liu:sbaiid. 
In  ail  uctioii  brought  to  forclose  tlie 
mortjkfiige.:  ^ 
Ileld,  I  St.  Tliiit  tlie  trust  was  valid  and 
the  deed  vested  tlie  wliole  estate  in  the 
trustee,  subject  to  the  execuiion  of  the 
trust  and  to  the  wife's  coimii';ent  right 
of  dower,  lliat  ihe  power  of  sale  was 
irrevocable  by  the  grantor,  wlio  had, 
at  the  time  of  the  execution  of  the  mort- 
gage, no  estate,  legal  or  equiiable,  in 
the  preuii^-es  capable  of  being  tratis- 
feried. 

2d.  That  the  wife's  inchoate  right  of 
dower,  was  iiicapable  of  being  trans- 
ferred or  released  by  her  during  cover- 
ture, except  to  one  wlio  already  hud 
or  who  by  the  same  instrument  re- 
ceived Hu  independent  inierest  in  the 
estate,  imr  could  she  biini  herself  per- 
sonally by  a  ct)venaiit  or  contract 
affecting  her  dower  right.  Siie  was 
not  estopped,  therefore,  by  any  such 
Covenant  fVoni  seit'ug  up  a  subse- 
quently acquired  title,  and  the  plaintiff 
took  no  interest  under  liis  morti^age. 
(Marvin  agt.  Smith,  '16  N.  Y.,  571.) 

6.  The  rule  that  a  deed  absolute  upon  its 
face  can,  in  e()uily.  be  shown  by  parol 
or  other  extrinsic  evidence,  to  have 
been  intended  as  a  mortgage  has  been, 
upon  the  fullest  consideration,  delil>er- 
ately  established  in  this  state,  and  will 
not  be  de[)ai  ted  from.  (Horn  agt.  Ket- 
eltas,  46  N.  Y.,  605.) 

7.  A.  S.  entered  into  a  written  contract 
with  the  owner  for  the  purchase  of  a 
parcel  of  land,  and  ui'der  it  went  into 
possession.  Not  being  able  to  pay  the 
purchase  money  at  the  time  lixed  by 
the  contract,  lie  made  a  parol  agree- 
ment with  defendant,  by  which  the  lat- 
ter agreed  to  and  did  pay  a  portion  of 
the  purchase-juice,  tooii  the  title  and 
gave  his  bond,  secured  by  a  mortgage 
upon  the  land,  out  of  the  avails  of 
which  the  balance  was  paid.  Ir  was 
agreed  that  defendant  was  to  hold  the 
title  as  security  for  the  money  ad- 
vanced, the  liability  incurred,  and  cer- 
tain other  claims  against  A.  S.  A.  S. 
continued  in  possession  for  two  years. 
Defendant  then  entered  into  posses- 
eion,  no  portion  of  the  money  advanced 
or  secured  having  been  paid  him  ; 

ffeld,  that  by  the  contract  with  the 
vendor,  A.  S.  became  invested  with 
the  equitable  title  to  the  land,  which 
interest  was  capable  of  being  niortga- 
ge<l;  Hud  that  under  the  agreement 
witli  defendant  the  latter  took  and  held 
the  title  as  mortgagee,  subject  to  the 
right  of  A.  S.  to  redeem.  (Stoddard 
agt.  Whiting,  iOIf.  Y.,  627.) 


8.  A  stipulation  in  a  mortgage,  whereby 
the  mortgagee  assnines  and  agiees  to 
pay  a  prior  mortgage  on  the  premises, 
(ioes  not  impose  upon  the  mortgagee 
a  personal  liability  for  the  prior  mort^ 
gaire  debt  which  can  be  enforced 
against  him  by  the  prior  mi>itgagee. 
(GaDuey  agt.  liogers,  il  N.  Y.,  i!3J.) 

9.  The  same  rule  a])plies  to  a  deed  abso- 
lute oil  its  face,  but,  in  fact,  intended 
as  a  mortgage.     (Jd..) 

10.  The  stipulation  in  such  cases  is  not 
a  promise  made  liy  the  mortgagee  to 
the  mortgagor,  for  the  benefit  of  the 
prior  mortgagee,  but  is  a  promise  for 
the  benetit  of  tiie  mortgagor  only  ;  it 
is  to  protect  hia  property  bv  advancing 
monev  to  pav  his  debt.  'I'he  cases  of 
Burr'  agt.  Beers  (24  N.  Y.,  178),  and 
Lawrence  agt.  Fox  (20  N.  Y.,  268)  dis- 
tinguislied.     (Id.) 

11.  In  this  respect  it  differs  from  a 
similar  stipulation  contained  iu  an  ab- 
solute  conveyance.     (Id.) 

See  Assignment,     (47  N.  Y.) 

CHATTtvL   Mc^KTGAGli.      (Id.) 
FoitFXLOSUKE.      (Id.) 

Kecouds.    (Id.) 

11.  A  mortgage,  given  for  a  larger  snm 
than  is  due  to  the  mortgagee,  is  valid 
for  the  excess  only  in  case  no  rights 
of  third  persons  have  intervened. 
(  Bissell  agt  Kellogg,  bO   Barb,    617.) 

12.  As  against  a  subsequent  bona  jida 
mortgagee,  such  a  iiioriLrage  can  only 
be  a  valid  security  for  tlie  amount  due 
thereon  at  tlie  time  his  rights  assub- 
sequent    mortgagee  accrued.   ( Id.) 

13.  The  foreclosui-e  by  advertisement 
of  a  mortgage  tainted  with  usury  will 
not  operate  to  convey  a  good  title,  ex- 
cept to  a  bona  fide  purchaser  at  the  ad- 
vertised sale.  And  this  can  be  pre- 
vented by  giving  notice  of  the  usuri- 
ous chatacter  of  the  mortgage,  at  th« 
time  of  the  sale.     (  Id.) 

See  AGitEEMENT.     (  60  Barb.) 

Co.MPLAINT.      (Id) 

FouECLo.saKE  Suit.    [Id.) 
Lanulokd    and  Tenant.     ( Id.) 

MORTGAGE  OP  CEMETERY  LOT. 
See  Foreclosure.     (4  Lansing.) 

MORTGAGE  FORECLOSURE. 

1.  The  wife  of  the  grantee  of  mortgaged 
pi-emises  must  be  served  with  noticeauA 
made  a  party  to  the  proceeiiings  to 
foreclose  the  mortgage  by  advertise- 
ment uuder  the  statute,  iu  o^der  to  cut 
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off  her  inchoate  rijrht  of  dower.    {N^or- 
thruj)  agt.   W/iee/er,  ante,  12^.) 

See  FoRECLOSUUE.     (4  Lansing.) 

MORTGAGE  OF  PERSONAL  PROP- 
ERTY. 

See  Chattel  Mortgage.    (ALansing.) 

MORTGAGE    OF    REAL    ESTATE. 

1.  Where  the  plaintiff  took  a  deed  from 
the  owner  of  premises,  under  parol 
agreement  with  one  C.  tiiat  a  purcliase 
eiiould  be  made,  and  a  part  of  the 
purchase  money  advanced  by  him  for 
the  benefit  of  C,  wiio  paid  the  balance  ; 
that  the  plaiiititf  should  hold  the  title  as 
security  for  repayment  to  him  of  the 
sum  advanced  for  pHrcliaae-nioney, 
taxes,  &c..  and  on  repayment  of  such 
advances,  the  preinises  slioiild  be  con- 
veyed to  C.  or  liis  wife, — Held  (Tal- 
COTT,  J.,  dissentintr),  that  tiie  plaintiff 
■was  a  mere  mortgagee  of  the  land,  and 
could  not  maintain  ejectment  for  it 
against  the  defendant,  C.'s  widow. 
(Carr  agt.  Can;  A  Lanxing.  314.) 

2t  It  seems,  if  the  relationship  between 
the  parties  to  the  agieeuieut  was  that 
of  trustee  and  cestuique  trust,  eiect- 
meni  did  not  lie  against  the  defenaant, 
M'iio  was  uot  shown  to  be  iu  default. 
(Id.) 

See  Dower,     (4  Lansing.) 

EXECL'TOUS        AND  ADMINISTRA- 

TORS.    (Id.) 
Foreclosure.    {Id.) 
Loan  COiMMis.sioNER8.    (Id.) 
Usuuv.    {Id.) 

MORTGAGOR  AND  MORTGAGEE 
OF  CHATTELS. 

See  Chattel  Mortgage.    (4  Lansing.) 

MOTIONS  AND  ORDERS. 

1.  Upon  an  application  to  remove  a  cause 
to  the  circuit  court  of  the  United  States, 
ander  the  provisions  of  the  act  of  con- 
gress of  1789,  it  is  necessary  for  defend- 
ant to  show  as  well  that  the  suit  was 
commenced  "  by  a  citizen  of  the  state 
in  which  the  suit  is  brought,"  as  that 
it  was  commenced  "  against  a  citizen 
of  another  state.'"  A  petition  there- 
fore statinir  that  plaintiff  "  is  a  citizen," 
is  insufficient.  No  legal  presumption 
arises  from  it  that  he  was  a  citizen  at 
this  time  of  the  commencement  of  the 
acti(jn.  {Holden  agt.  Putnam  Fire  Ins. 
Co.,  i6N.  r.,  I.) 

2.  Religious  corporatioDB  have  no  com- 


mon law  rights  to  alienate  their  real 
estaie,  and  to  consiiiute  u  sale  within 
the  meaning  of  section  11 .  there  must 
be  a  valuable  consid'^iation  inuring  to 
the  corporation  as  ."Hch.  Therefore, 
an  order  of  the  supreme  court,  author- 
izing a  conveyance  founded  upon  a 
petition,  showing  the  only  considera- 
tion for  the  coiitenip  ated  transfer  to 
be  a  benefit  to  the  individual  corpora- 
tion, is  without  juri.'^diction,  and  a  deed 
executed  in  pursuance  tliereof  is  void. 
(T/te  M.  A.  Baptist  CliHvck  agt.  TIi* 
Baptist  Church  in  O.  Street,  46  iV.  F., 
131.) 

.3.  An  order  made  at  general  term  revers- 
ing a  judgment  al)solnrely,  without 
granting  a  new  trial,  cannot  be  ap- 
pealed from  as  an  order.  To  review 
It,  judgment  should  be  perfected  there- 
on, and  an  appeal  taken  from  the  judg- 
ment. The  Older  alone  is  not  a  judg- 
ment {Meld  agt.  Vondei-wa.lieke,  46 
N.  r-.,539.) 

4.  A  motion  can  be  made  at  special  term 
for  a  new  trial  npon  the  griiind  that 
the  verdict  is  against  the  weight  of 
evidence,  or  of  surprise,  of  newly  dis- 
covered evidence,  of  misconduct  of  the 
jury,  or  other  ground  after  tiie  entry 
of  judgment  on  the  vfrdicc.  {Tracy 
agt.  Allmyer,  46  N.  Y..  598.) 

See  Appeal.     (46  iV;   Y.) 

5.  A  party  aggrieved  by  an  order  made 
by  a  judge  out  of  court  is  not  confined 
to  the  remedy  by  appeal  ;  he  has  the 
right  to  move  to  get.  it  asiile.  {West 
Side  Bank  agt.  Pagsletj,  47  iV.  Y., 
368.) 

6.  Where  proceedings  are  institated, 
under  section  t?94  of  the  Code,  to 
reach  a  debt  claimed  to  be  due  the 
judgment  debtor,  if  the  debt  is  denied, 
a  judge  has  no  aiitiioriiy  to  decide 
summarily  the  question  of  the  in- 
debtedness, and  to  compel  its  pay- 
ment. The  debt  is  only  recoverable, 
as  provided  in  section  299,  in  an  action 
against  the  person  (>r  corporation 
claimed  to  be  owing  it,  brought  by  a 
receiver.      {Id.) 

7.  By  the  provisions  of  section  "297, 
which  aiitfiorizes  a  judge  to  order  any 
property  of  the  iudgment  del>tor  due 
to  him  to  be  appliea  to  tlie  satisfaction 
of  the  judgment,  and  by  section  302, 
which  provides  that  a  person  disobey, 
ing  an  order  of  a  judge  may  be  pun- 
ished as  for  contempt,  it  was  not  in- 
tended to  revive  the  reme<iy  of  im- 
prisonment for  debt,  and  uiiiler  them 
a  judge  has  no  authority  to  direct  the 
imprisonmeul  of  one  owing  a  debt  to 
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It  judgment  debtor,  and  who  is  unable 
or  dec-lines  to  pay.     (Id.) 

8.  The  word  "  property, '  as  used  in  sec- 
lion  297,  does  not  include  debts,  but 
is  limited  to  goods  or  specific  money  ; 
and,  when  tliese  belong  indisputably 
to  the  judgment  debtor,  a,  refusal  to 
deliver  them  over,  as  ordered,  would  be 
a  willful  contempt,  and  punishable  as 
euch.     (Id.) 

9.  Where  the  court  has  acquired  juris- 
diction of  the  subiect-matter  of  an 
action  or  proceeding,  it  has  jurisdiction 
to  render  judgment,  and  if  error  is 
committed,  the  judgment  is  voidable, 
not  void,  and  the  remedy  of  the  party 
aggrieved  is  by  appeal.  It  is  only 
where  a  judgment  is  void  that  a  party 
has  an  absolute  legal  right  to  have  it 
set    aside    or    vacated    upon    motion. 

iSchaeltkr  agt.    Gardner,    4.7  iV.    Y., 
04.) 

10.  It  is  only  in  actions  tried  by  the 
court  or  a  referee,  that  the  order 
granting  a  new  trial  can  declare  the 
grounds  upon  which  the  new  trial 
was  granted,  and  whether  granted 
upon  questions  of  law  alone  or  upon 
questions  of  fact  as  such.  (Dickson 
ttgt.  B.  and  Seventh,  Av.  M.  R.  Co., 
47  N.  Y.,  507.) 

11.  An  appeal  from  an  order  or  decree 
of  a  suri'ogate,  without  tiling  a  bond 
as  security  for  respondent's  costs,  as 
recjuired  by  section  108,  title  3,  chap- 
ter 9,  part  3  of  the  Revised  Statutes 
(2  R.  S..  610),  is  inetl'ectual  for  any 
purpose,  and  after  the  expiration  of 
time  limited  for  appeal  it  is  not  in  the 
power  of  the  court  to  grant  any  relief. 
(In,  re  BumesaU,  47  iV.  Y.,  677.) 

12.  Upon  motion  to  dismiss  such  an 
appeal,  the  court  has  no  power  to 
annex  any  conditions  to  the  dismissal. 
(Id.) 

See  Appeals.     (47 iV.  Y.) 
CONTI'-MPT.      (Id ) 
Ini>igkxt  Persons.    (Id.) 
Pkaotice.     (Id.) 
Bail.     (4  Lansing.) 
Order  of  Court.     (Id.) 

MUNICIPAL  BONDS. 

Set  Railroad  Municipal  Bonds.    (4 

Lansiwj.) 

MUNICIPAL   CORPORATIONS. 

4.  Wliere  a  imcnicipal  corporation  (the 
city  of  Lockport)  enters  into  a  contract 
wiili  an  individiii.l,  for  the  payment  to 
him  of  a  specilic  sum  of  money,  on  a 
certain  day,  and  afief  it  becomes  due 


they  neglect  or  refuse  to  put  the  proper 
machinery  in  motion  to  raise  the  necee 
sarv  funds,  or  to  put  the  claim  present 
ed  in  the  proper  shape  for  liq.uiiiation 
and  payment,  within  a  proper  time,  the 
law  gives  the  creditor  his  remedy  by 
action,  to  compel  paytnent.  He  is  not 
compelled  to  resort  to  proceedings  by 
mandamus.  (Buck  agt.  The  Vity  of 
Lockport,  ante,  361.) 

5.  A  municipal  corporation  does  not 
stand  in  respect  to  such  claims  on  the 
same  footing  with  counties  of  the  state 
wliere  the  only  remedy  of  a  crediior  of 
this  kind  is  by  «iaH(?«m?w.   (ld.( 

6.  The  principle  applicable,  in  such  cases, 
to  counties  has  never  been  extended  to 
village  or  city  corporations,  existing 
and  acting  under  special  charter.  (Id.) 

4.  A  defective  and  dangerous  cross-walk 
in  a  street  in  the  city  of  Lockport, 
whereby  a  citizen  sustained  personal 
injuries,  was  presumptively  a  construc- 
tion by  the  city.  But  if  it  was  not,  it 
Was  an  obstruction  in  a  public  high- 
way, the  duty  to  keep  wliicli  in  aproper 
and  safe  condition  devolved  upon  the 
city.  (  Walker  agt.  The  City  of  Lock- 
por,  ante,  '366.) 

5.  Express,  notice  of  the  dangerous  con" 
dition  of  a  cross-walk  or  a  street  is  no 
necessary  to  be  given  to  the  city  an" 
thorities,  where  ample  time  has  elapsed 
to  render  the  condition  notorious.  (Id.) 

6.  Under  the  charter  of  the  city  of  Lock- 
port,  an  objection  to  an  assessment  for 
the  repair  of  a  sewer,  which  extended 
the  repair  a  disiance  of  sixty  feet  be- 
yond which  the  ordinance  directed, 
held,  not  sustainable  :  (  Webber  agt. 
The  City  of  Lockjjort.  ante.  368.) 

7.  Held,  also,  that  the  objection  that  the 
work  could  not  be  done  exce]it  by  con- 
tract, and  after  receiving  proposals, 
was  not  well  taken  :  (/(/.) 

8.  Held,  also  that  the  objection  tliat  the 
work  could  not  be  done  until  after  an 
assessment  for  its  cost  was  unavailable: 
(Id.) 

9.  Held,  also  that  the  objection  that  the 
territory  benefited,  &c,,  was  not  suffi- 
ciently described  in  the  ordinance,  waa 
untenable:     (Id.) 

10.  Held,  a  Isotbat  the  objection  that  the 
principle  on  which  the  assessment  waa 
made  was  wrong  and  unjust,  was  una- 
vailal)le:   (Id.) 

11.  He'd,  that  the  objection  that  a  large 
amount  of  property  state(i  in  the  i-e- 
turn  to  Ix;  of  the  value  of  $:24,000,  was 
not  assessed  at  all,  f.ir  the  reason  that 
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it  was  donl)tfiil  whetlier  it  could  be 
aMessed — being  mostly,  scliool,  cliurch 
and  city  property,  was  fatal  to  the 
astiessiiieiil  :  (Id.) 

12.  ireld,ii\so  tbat  the  objection  that  in 
many  cases  tlie  parcels  of  real  estate 

attempted  to  he  assessed,  were  so  im- 

Eerfeclly  described  that  they  conid  not 
e  sufficienily  ideiiiitie(i,  was  also  fatal 
to  the  assessment.   (Id.) 

See  New  York  City.    (4«  W.  N.  T.) 

13.  Where  power  is  delegated  by  the 
legislature  to  ilie  common  council  of  a 
city,  to  authorize  the  laying  of  rail- 
road tnicks  along  or  across  any  of  its 
etreets,  subject  to  the  same  claims  and 
compensation  for  damages  to  the 
owners  or  lessees  of  adjoining  prop- 
erty which  is  allowed  under  the 
general  railroad  laws,  the  common 
council  has  power  to  authorize  the 
hij'ing  of  a  bi-anch  track  from 
a  private  elevator  across  such  streets 
to  the  track  of  a  railroad,  to  be  run  by 
the  railroad  conipanv  for  the  trans- 
portation of  grain,  i.c.,  to  and  from 
the  elevator.  It  is  not  requisite  that 
the  ordinance  giving  the  authority 
should  provide  for  compensation,  as 
thiit  is  provided  for  in  the  act.  (Clarke 
agt.  Blackmar,  47  N.  Y.,  150.) 

M.  The  authorities  of  a  city  are  not 
bouhd  vo  be  experts  or  skilled  in  me- 
chanics and  architecture,  and  can  only 
be  held  to  the  extent  of  reasonable  in- 
telligence, and  ordinary  care  and  prud- 
ence. (Hume  agt  Mayor,  dsc,  of  N. 
T.,  47  N.  Y.,  639.) 

15.  A  municipal  corporation  is  not  liable 
for  injuries  caused  to  individuals  bv 
obsinictioiisou  the  highway  not  placed 
there  by  its  own  otiicialB,  or  by 
auihority  of  the  ciiy  government, 
until  after  actual  notice  ot  their  exist- 
ence, or  nniil  by  reason  of  the  lapse  of 
time  it  should' have  had  knowledge, 
and  therefore  actual  notice  may  be  pre- 
sumed.   (Id.) 

16.  PlaintiflF  was  injured  by  the  tall  of  a 
wooden  awning  over  a  sidewalk  upon 
one  of  defendants'  streets.  The  awn- 
ing was  con.srructed  in  the  usual 
manner,  by  competent  mechanics,  with 
timbers  of  proper  form  and  size.  Pour 
mouths  prior  to  the  accident  the  awn- 
ing liad  been  injured  bv  a  fire  engine 
running  against  it.  It  was  repaired  by 
a  competent  mechanic,  who  did  what 
he  supposed  necessary  to  make  it  gate. 
A  day  or  two  before  I'he  accident  there 
had  been  an  niiusually  heavy  fall  of 
snow,  and  a  heavy  body  of  it  remained 
npon  the  awning.  That  part  of  the 
awning  whnh  had  been  repaired  gave 


way.  Defendants  requested  the  conrt 
to  submit  to  the  jnry  in  substance  the 
question  whether  the  fall  of  the  awn- 
ing was  not  occasioned  by  a  secret 
defect,  not  discoverable,  resulting 
from  the  injury  to  it,  and  by  the 
unusual  quantity  of  snow  upon  it,  and 
to  charge,  if  the  jury  so  found,  defend- 
ants were  entitled  to  a  verdict.  This 
the  judge  declined  to  do. 

Held,  error ;  that  whatever  may  be  the 
extent  and  measure  of  the  liabilities  of 
the  city  government,  these  were  ques- 
tions of  fact  which  should  have  been 
submitted  to  the  jury.     (Id.) 

17.  When  the  common  council  of  a  city, 
or  the  trustees  of  a  village,  are  made 
commissioners  of  highways,  the  duty 
to  repair  the  streets  becomes  impera- 
tive; unless  they  not  only  have  not 
funds  applicable  to  that  nse,  but  have 
not  by  the  charter  power  to  raise  them. 
(  Hinei  agt  The  City  of  Lockjport,  60 
Barb,  378.) 

Set  Supervisors.    (4  Lanting.y 

MURDER. 
See  Evidence.    (\  Landing.) 


NATIONAL  BANKS. 

1.  Whether,  when  a  State  bank  has 
become  a  national  bank,  under  section 
44  of  the  act  of  congress  of  June  3d, 
1864,  the  lialilitie.s  of  the  preexisting 
bank  follow  and  attach  npon  the 
national  bank. — Quere.  (Booth  agt. 
Farmeri/  and  Mec/ianics'  Nat.  Bank. 
4  Lansing,  301.) 

NAVIGATION, 

1.  A  sailing  vessel  navigating  a  river, 
unless  special  circumstances  exiit  mak- 
ing it  dangerous,  is  entitled  to  take 
advantage  of  a  favorable  tide  as  well 
as  of  a  wind ;  and  in  a  temporary 
calm,  or  whei>"the  wind  is  baiBing  to 
keep  in  condition,  to  profit  bv  any 
breeze  which  may  spring  up.  tJnder 
such  circumstances,  it  is  not  required 
to  anchor  or  take  other  measures  to 
avoid  collision  with  an  approaching 
steamer.  The  steamer  should  calcu- 
late rhe  course  of  the  drifting  vessel, 
by  noting  the  course  of  the  eurreni. 
and  shoiiM  avoid  it.  (Parrott  agt.  iT. 
and  li.  Y.  Ice  Cos.,  4t  N.  r.,361.) 

2.  When  a  vessel,  having  boats  in  tow 
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in  tlie  liarbor  of  New  York,  bas  tlie 
tlie  iismil  liglits  for  tuir-boiits,  gener- 
ally known  and  recognized  as  such, 
they  are  notice  to  the  masters  and 
pilots  of  oilier  vessels  that  the  vessel 
carrying  and  exhibiting  thera  is  nsed 
as  K  tug  boat,  and  is  liable  fo  have 
boats  in  low,  althouuh  such  lights  are 
not  the  ones  prescribed  by  the  act  of 
congress  for  vessels  of  that  character 
and  8o  employed  ;  and  the  fact  they 
are  not  the  lights  required  by  law 
does  not  exsuf^e  other  craft  from  tiie 
exercise  of  proper  care  in  approaching 
or  passing  her.  {Hofmann^t.  Union 
Fen-y  Co.,  47  iV.  r.,'l76.) 

3.  Even  if  such  a  vessel  were  -without 
signals  of  any  kind,  and  had  neg- 
ligenily  or  reitklessly  undertaken  to 
navigate  the  harbor  under  circum- 
Btanceb  in  which  she  should  have 
come  to  aiiciior,  it  is  the  duty  of  other 
craft,  on  discoveriny:  her  situation  and 
the  danger  of  a  collision,  to  use  all  the 
usual  and  proper  means  to  avert  the 
danger.  When  iwo  vessels  come  in 
eight  of  each  oilier,  both  are  bound  to 
accept  the  situation  and  to  do  what  is 
necessary  and  can  be  done,  with 
safely,  to  prevent  injury  from  col- 
lision ;  and  if  ihe  one  does  all  that 
could  have  been  done,  and  the  other 
omits  to  do  what  prudent  and  discreet 
navigators  would  have  done,  and 
which,  if  done,  would  liav?  prevented 
a  collision,  the  latter  is  chargeable 
■with  the  consequences,  if  injury  hap- 
pens. Tlie  fact  ihat  an  injured  vessel 
IS  proceeding  at  the  time  of  the  injury, 
•without  tlie  proper  cautionary  signals, 
may  raise  a  presumption  that  the  col- 
lision resulted  from  the  want  of  them, 
but  when  evidence  Is  given  tending 
to  prove  that  it  resulted  solely  from 
other  causes,  it  becomes  a  question  of 
fact  for  a  jury.     (Id.) 

Bee  Federal  Codkts.    (4  Lansing.) 

NE  EXEAT. 

1.  The  right  to  the  writ  of  ne  exeat,  in 
equitable  cases,  has  not  been  in  any 
■way  abolished  by  the  Code.  {^Beckwith 
V.  Smith,  4  Laming,  182.) 

NEGLIGENCE. 

1.  In  an  action  against  a  railroad  com- 
pany for  causing  deatkfrom  negligence; 
It  appeared  from  the  plaintiff's  testi- 
mony, that  the  day  was  very  stormy — 
wind  high,  blowing  hard  and  snow 
falling  very  fast,  wliich  made  it  diffi- 
cult 10  see  a  train  of  cars  at  the  place 
where  the  highway  crossed  the  rail- 
road, more  than  six  or  eight  rods  dis- 


tant; that  just  before  the  deceased 
attempted  to  cross  the  tnicU  with  hit 
horses  and  wagon,  a  carman  with  a 
load  crossed  the  track,  and  there  were 
other  teams  appi-oaching  the  track  be- 
hind that  of  the  deceased  (tiaclcford 
aiTt.  iV.  Y.  Cent,  tb  Hudson  li.  It.R.  Co. 
ante,  222.) 

2.  The  drivers  of  otiier  teams  stopped, 
seeing  the  approaching  engine,  and 
cried  '•  whoa"  to  the  deceased  just  be 
fore  he  got  on  tlie  track  ;  ihe  deceased 
did  not  regard  it  but  drove  on  and  was 
instantly  struck  and  killed.  [Id.) 

3.  The  witnesses  testified  that  as  the  en- 
gine was  approaching  the  track  the  bell 
was  not  rung  nor  was  the  whistle 
blown;  the  train  was  running  at  the 
speed  of  about  20  miles  an  hour,  and 
there  was  no  sign  indicating  the  cross 
ing.  The  I'ailroud  track  was  higher 
than  the  land  on  either  side,  and  higher 
than  the  highway.  Near  the  crossing 
(in  fair  weather)  a  riaiii  could  be  seen 
for  a  distance  of  1400  feel  in  one  direc- 
tion, and  an  eighth  of  a  mile  in  the 
other.  (Id.) 

4.  The  plaintiff  was  non  suite.i  at  the  cir- 
cuit, on  the  ground  that  the  deceased 
was  himself  guiliy  of  negligence  : 

Reld,  by  the  general  term,  on  appeal, 
that  the  court  committed  an  error  in 
reiusing  to  submit  the  question  of  con- 
curring negligence  of  the  deceased  to 
tlie  jury.  Had  the  day  been  a  fair  one 
so  that  there  vvas  notliiii<r  to  prevent  a 
person  from  seeing  and  hearing  an  ap- 
proaching train,  the  deceased  would 
have  been  chargeable  with  the  gross- 
est negligence.  (Id. 

5.  On  a  trial  of  this  kind,  the  plaintiff  is 
not  bound  to  disprove  affirmatively  his 
own  negligence.  But  where  on  the 
trial  there  is  evidence  of  negligence  on 
the  part  of  the  plaintitf,  wlietlier  it 
comes  from  plaintiff's  or  defendants 
witnesses,  the  plainiiff  'must  overcome 
it,  in  order  toeniiile  himself  to  recover. 
In  this  way,  and  in  this  way  only,  is 
the  plaintiff  bound  to  disprove  his  own 
negligence.  (Id.) 

6.  The  mere  agreement  of  a  landlord  to 
repair,  has  reference  only  to  the  con- 
dition of  the  building  or  premises  de- 
mised for  the  purpose  of  their  profit- 
able use,  and  the  pecuniary  benefit  to 
be  derived  from  iheir  eiijoyinentor  loss 
from  being  deprived  of  their  use  in  such 
state  of  repair  as  the  agreement  in- 
tended. (Flyiin  agt.  Ilatton,  ante,  333.) 

7.  Such  a  simple  agreement  or  covenant, 
in  no  way  contemplates  any  destruc- 
tion of  life  or  casuulities  to  the  persoB 
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or  property  of  any  one,  which  might  ac- 
cideiitiilly  result  from  an  omission  to 
fulfil  the  agreemeul  iu  every  respect. 
(Id.) 

8.  For  the  proposition  that  a  landlord 
nnder  contract,  (generally)  to  keep  the 
premises  iu  repair  is  for  a  breach  there- 
of, also  further  liable  to  his  tenant,  at 
in  tort,  for  wilful  refusal  or  neglect  to 
perform  his  obligation,  no  warrant  is  to 
be  found  in  principle  or  authority.  (Id.) 

9.  His  eabsequent  parol  promise,  after 
being  notihed  of  defects,  to  make 
necessary  repairs,  unless  founded  on  a 
new  consideration,  superadds  nothing 
to  his  original  obligation,  and  furnishes 
no  ground  for  awarding  additional 
damages,  except  so  far  as  the  tenant  is 
by  sucli  promise  delayed  and  limited 
iu  malting  them  ('primarily)  at  his  own 
expense.    (Id.) 

10.  A  claim  cannot  exist  on  the  part  and 
behalf  of  sutterers  from  defects  to  a 
piazza  appurtenant  'o  a  tenement  house, 
occurring  from  natural  cau.ses — from 
natural  wear  and  tear,  in  an  aciion/or 
a  tort  or  negligeH<x  against  the  land- 
lord, whose  only  obligation  exists  in 
contract  with  the  tenant  in  possesjion, 
and  one  can  only  be  founded  on  some 
other  negligence,  trespass  or  wiliul 
breach  of  a  direct  public  or  private  duty 
to  the  party  injured.  (Id.) 

11.  In  tliiscaae,  lield,  that  the  negligence 
of  the  parents,  in  suffering  the  plaintiff, 
a  child  about  three  years  of  age,  to 
■wander  upon  this  dihipidated  piazza  or 
balcony,  and  exposing  it  to  danger  and 
the  injuries  it  receivetlwas  so  gross  and 
nnambigious  as  to  constitute  contribu- 
tive  negligence  and  should  prevent  a 
recovery  by  the  plaintiti  for  damages 
for  such"  injuries.    (Id.) 

12.  When  the  dutjr  is  imposed  by  law 
upon  a  public  othcer  or  municipal  cor- 
poration, of  keeping  a  structure  in  re- 
pair, it  involves  the  exercise  of  a 
reasonable  degree  of  watchfulness,  in 
ascertaining  the  condition  of  such 
structure  from  time  to  time;  and 
where  this  is  omitted,  such  officer  or 
corporation  is  liable  for  damages,  re- 
sulting from  a  dilapidation  of  the 
Btrucnne,  which  is  an  ordinary  result 
of  its  use,  and  which  would  have  been 
disclosed  by  an  examinaiion.  No 
notice  of  the  defect  is  necessarv  in 
such  a  case  to  fix  the  liability.  (Mc- 
Carthy ai.'t.  TUe  City  of  Syracuse,  46 
If.    r.,  184.) 

See  Common  Cauuier.    (46  If.  Y,) 

13.  Plaintiff,  an  infant  twelve  years  of 
age,  traveling  with  his  mother  upon 


the  defendant's  cars,  being  unable  to 
find  a  seat  in  the  car  with  her,  by  her 
permission  went  into  another,  and 
there  remained  until  the  train  reached 
a  statical ;  when  in  the  effort  to  leave 
the  car  and  return  to  his  mother,  he 
received  an  injury. 

Beld,  it  was  not  j)«r  se  a  negligent  act  on 
the  part  of  the  mother  to  permit  him 
to  go  from  one  car  to  another,  under 
the  circumstances.  (Downs  agt.  The 
If.  Y.  C.  B.  B.  Co.,  47  iV.  Y.,  8-3.) 

14.  In  an  action  against  a  repair  con- 
tractor upon  the  canal  for  damages  to 
a  boat,  caused  by  the  giving  way  of 
the  gates  of  a  lock  upon  his  section, 
which  he  had  neglected  to  keep  in  re- 
pair, as  required  by  his  contiaet : 

Held,  that  it  was  not  contributory  neg- 
ligence npoii  the  part  of  the  captain 
of  the  boat  that  he  made  the  attempt 
to  pass  the  lock,  knowing  that  the 
gates  were  in  a  dilai'idated  condition. 
As  a  common  carrier  it  was  his  duty 
to  make  all  rea.s<)iiable  exeitions  to 
deliver  the  freight  iiitrusted  to  him. 
and  to  proceed  for  this  purpose  as  lonjf 
as  there  was  a  reasonable  prospect 
that  he  could  do  so  with  safety, 
although  some  diinger  was  incurred. 
In  order  to  charge  him  with  negli- 
gence, when  the  defect  occasioning 
the  injury  was  not  sudden  and  unex- 
pected, but  known  to  and  within  the 
control  of  the  contractor,  it  must  be 
made  to  appear  the  defendant  had  so 
far  violated  his  contract  that  it  was 
imprudent  to  attempt  such  navigation 
at  all,  by  reason  of  tiie  obvious  dangers 
to  be  encountered.  (Johnson  agt.  jBei- 
den,  47  N.  Y.,  130.) 

15.  In  an  action  to  recover  damages  for 
causing  the  death  of  a  child  three 
vears  old,  it  appeared  that  tlie  child 
killed  was  sent  across  defendant's 
track  unattended  save  by.a  child  nine 
and  one-half  years  old. 

Held,  that  this  was  not  pn-  se  such  negli- 
gence as  would  defeat  a  recovery. 
(Ihl  agt.  The  4'.'d  St  and  O.  St.  F.  A. 
B.  Co.,  47  N.  Y.,  317.; 

16.  If  the  deceased  child  exercised  due 
care  and  the  injury  was  caused  solely 
by  the  negligence  of  defendant's 
driver,  the  defendant  was  liable,  with- 
out regard  to  the  question  whether  it 
was  negligence  in  the  pareirts  to  let 
the  child  go  with  so  young  an  attend- 
ant,    (/d.) 

17.  Nor  wonld  neirligence  upon  the  part 
of  so  young  a  child  as  the  deceased, 
when  there  was  no  negligence  upon 
the  part  of  the  parents  or  the  attend- 
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ant,  absolve  the  defendant  from  lia- 
biliiy.     (Id.) 

18.  A  traveler  upon  the  highway,  in  ap- 
proaciiiiii!;  a  railroad  crossiiiif,  is  re- 
quired lo  make  a  vigilant  use  of  liis 
eyes  and  ears,  lo  at^crtam  if  there  i»  an 
approaching  train  ;  and  if  by  such  use 
of  these  faculiiea,  while  appruaclcing, 
the  vitiiiiiy  of  such  a  train  may  be 
discovered  in  time  to  avoid  a  collision, 
the  omission  to  exercise  ihem  is  such 
contribiiti>ry  negligence  as  will  bar  a 
recovery  for  an  injury  sustained  by  a 
collision.  (Davis  agt  iV^.  F.  G.  wid 
H.  K.  li.  Co.,  47  JV.  jr.,  400.) 

19.  This  rule  does  not  require'  the 
traveler  to  stop,  or,  if  he  is  with  a 
team,  to  get  out  and  leave  his  vehicle 
and  go  to  the  track,  or  to  stand  np 
and  go  u(H>n  the  track  in  that  po- 
sition, in  order  to  obtain  a  belter 
view.     {Id ) 

See  Banks  and  Banking.     (47  N.  T.) 
Co.MMON  Caukikk.    (^d.) 
Municipal  Coupoeations.     (Id.) 
Navigation.     (Id.) 
Title.    (Id.) 

Mauuen  ayt.  N.  Y.  C.  and  H.  R.  R. 
Co.  (mem.)     (Id.) 

20.  Proof  of  driving  in  a  public  street, 
in  a  city,  at  the  rate  of  a  mile  in  three 
minutes  and  ten  seconds,  when  the 
law  limits  driving  to  a  mile  in  eleven 
minutes,  is  amply  sufficient  to  charge 
the  driver  witli  tlie  consequences  that 
follow  from  such  drivin-^.  (  Moody 
agt  Osi/uud,  60  Barb.  644.) 

See  Bailment.     (  60  Barb. 

LocKPOKT  (City  of  .)    f  Id.) 
Municipal  Cokpouations.     (  Id.) 
Physicians  and  Sui4GEons.     (  Id.) 

RaILKOAD  Ct)MPANIES.      (  Td.) 

21.  Where  a  sheriff  is  guilty  of  negligence 
in  allowing  an  escape  through  entire 
failure  to  execute  a  writ  oi  ne  exeat,  an 
action  lies  against  him  without  appli 
cation  to  the  court,     (id.) 

See  CoNTiiAcr.     (4  Lansing.) 
Ne  exkat.     {Id.) 
Principal  and  surety.     (Id.) 
Sale  of  Chattels.    (Id.) 

NEGOTIABLE    PAPER. 

See  General  Issui:.     (^rtQ  Barb.) 
Promissoisy  Notes.     (Id.) 
DoNATHj  Causa  Mortis.     (4  Lan- 
sing.) 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  may  be 


made  and  granted  a/ter  judgment  final 
entered  in  the  action.  (JiapheUki/ Agt. 
Lynch,  ante,  i57.)  • 

2.  Such  a  motion  will  be  granted,  whero 
it  appears  frcm  the  papers  used  on  the 
motion  that  the  newly  discovered  evi- 
dence is  material  to  the  issue;  tiiat  it 
goes  to  the  merits  of  the  action;  that 
it  is  not  cnuiuLitive;  tiiat  it  over- 
throws I  he  phiiinilf's  claim  upon  which 
he  recovered,  ami  phows  tiie  suit  to  be 
a  conspiracy,  conceived  in  fiand  and 
maintained  by  perjury.  And  that  the 
evidence  was  not  discovered  until  after 
the  trial.    (Id.) 

3.  A  motion  can  be  made  at  special  term 
for  a  new  trial  upon  the  ground  that 
the  verdict  is  against  the  weight  of 
evidence,  or  of  surprise,  of  newly  dis- 
covered evidence,  of  misconduct  of  the 
jury,  or  other  ground  after  the  entry 
of  judgment  on  the  verdict.  (Tracy 
agt.  AUmyer,  46  iV,  Y.,  598.) 

See  Afpeai-s.     (46  N.  Y.) 

4.  When  a  new  trial  has  been  granted 
in  an  action  tried  by  a  jury  upon  a 
record  presenting  questions  of  law 
only,  and  the  record  presents  no 
question  oi  exception  upon  which 
the  order  could  be  sustained  in  this 
court,  exceept  such  ai->.  if  decided  ad- 
versely to  the  party  complaining, 
would  be  conclusive  against  him,  so 
that  in  no  asoect  could  his  case  be 
varied  or  put  in  better  form  upon  a  re- 
trial, an  appeal  to  this  court  is  proper 
and  advisable,  but  not  otiiarwise. 
(Dickson  agr.  B.  and  7th  Av.  K.  M. 
Co.,  47  iV.  Y.,  507.) 

5.  Where  the  court  below  may  have 
granted  a  new  trial  upon  quesiions  of 
fact,  the  decision  is  not  reviewable  in 
this  court.     (Id.) 

6.  It  is  only  in  actions  tried  by  the  court 
or  a  referee  that  the  ordei  granting  a 
new  trial  can  declare  the  grounds  upon 
which  the  new  trial  was  granted,  and 
whether  granted  upon  questions  of 
law  alone  or  upon  questions  of  fact  as 
such.     (Id.) 

NEW  YORK  CITY. 

1.  The  provision  of  sec.  7  of  the  charter 
of  the  city  of  New  York  of  1857  (ses- 
sion laws  of  1857,  chap.  446,  sec  7), 
prohibiting  the  passing  of  or  the  adop- 
tion of,  certain  resolutions  hy  the  com- 
mon council,  until  two  davs  alter  the 
publication  thereof,  in  all  the  news- 
papers employed  by  the  corporation, 
18  mandatory ;  and  an  ordinance  or 
resolution,  not  so  pablished,  is  void, 
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and  an  assessment  in  pnrsnance  thereof 
is  invalid,  (fii  re  Douglas,  46  N.  Y., 
4a.) 

2.  A  resolution  ot  the  common  council  of 
the  city  of  New  York,  directed  liiat 
certain  streets  be  paved  witli  Nicolsou 

{)aveinent.  and  "  tiiat  cross  walks  be 
aid  or  relaid  at  intersecting  streets, 
under  ilie  directions  of  the  Croton 
aqueduct  department." 

Mfld,  tiiat  said  resolution  did  not  require 
a  cross  walk  at  every  street  intersec- 
tion ;  but  that  the  depaitment  could 
omit  sucii  as  it  deemed  unnecessary  or 
improper.     (Lire  Eagev  et  al.,AtN. 

Y.,  100.; 

3.  An  error  of  judgment  upon  the  part 
of  the  commissioners  apportioning  the 
sum  assessed,  cannot  be  reviewed  in 
proceedings  instituted  under  chap.  3:i8 
of  the  liiws  oi  1858;  that  can  only  be 
resorted  to  for  the  purpose  of  review- 
ing frauds  or  irregularities.     (Id.) 

4.  The  provision  of  sec.  27,  chap.  383  of 
the  laws  of  1870,  authorizing  a  deduc- 
tion from  an  assessment  of  tite  sum 
erroneously  included,  is  not  retroac- 
tive, and  does  not  affect  proceedings 
had  before  the  passage  of  liie  act. 
[Id.) 

5.  The  act  of  April  I2th,  1865  (chap.  281, 
laws  of  18fa5)  prohibiting  the  consimc- 
tion  of  a  sewer  in  the  city  of  New 
York,  unless  in  accordance  with  a  gen- 
eral plan,  applies  to  cases  where  pro- 
posals had  been  advertised  foai.d  bids 
opened  loi fore  the  passage  of  tiie  act. 
(//i  re  P.  E.  Public  Sc/wol,  46  N.  1., 
178.) 

6.  The  power  of  the  legislature  to  regu- 
late the  construction  of  such  public 
works,  cannot  be  foreclosed  by  any 
contracts  of  u  municipal  corporation. 
(Id.) 

7.  The  provision  of  sec.  178,  of  the  "act 
to  reduce  several  laws  relating  par- 
ticularly to  the  city  of  New  York  into 
one  act"  (revise  aws  of  1813.  chap. 
86.  Davies'  laws  of  New  Yoik,  53J), 
which  declares  that  upon  the  <on(iruia- 
•tion  of  the  rejort  of  the  commis>ioner8 
of  estinjateand  assessment,  the  niavor, 
&.C..  shall  be  seized  in  fee  of  the  lands 
required  for  the  opening  or  widening 
of  streets,  and  the  provisi<in  of  sec.  181. 
of  the  same  act,  which  declares  all 
leases  of  lands  thus  taken  void  after 
such  coiifiruiaiion,  is  so  modified  by  the 
provisions  of  chap.  'JIO.  laws  of  1818, 
which  authorizes  the  city  to  8ii8(ien(l 
the  opening.  &c.  of  any  street  for  a 
perioa  not  exceeding  fifteen  months, 
that  the  title  of  th>!  city  does  no:  be- 


come absolute  nntil  the  corporation 
takes  possession,  or  until  tlie  time 
fixed  for  the  suspension  of  the  work, 
or  the  fifteen  montiis  expires,  and 
until  the  title  of  the  owner  is  i  bus  fully 
divested,  he  can  recover  for  the  nee 
and  occupation  of  the  premises.  Under 
the  construction  thus  given,  these  stat- 
utes are  constitutional,  at  least,  the 
owner  has  the  right  to  waive  the  con- 
stitutional objection,  and  ac(-ept  the 
use  of  the  premises,  as  a  compensation 
for  the  postponement  of  the  payment 
of  the  amount  awanied  to  him,  and  no 
one  else  can  complain.  (Delmoid  agl. 
Drake,  46  N.  Y.,  318.) 

8.  Under  the  provisions  of  the  act  in 
relation  to  sewerage  and  drainage  in 
the  city  of  New  York  (laws  of  1865, 
chap.  381),  the  devising  of  a  plan  for 
the  drainage  of  the  entire  city  is  not  a 
condition  precedent  to  the  jiower  of 
coi'tracting  foi  the  doing  of  the  work 
in  anv  of  the  seweiaire  distri(-ts.  (/» 
re  N:  Y.  p.  E.  Public  School,  47  N. 
Y.,  556.) 

9.  The  provision  of  sec.  4  of  said  act,  re- 
C[uiring  the  Cn.toii  aqueduct  board  to 
hie  a  copy  of  the  map  showing  the  plan 
of  drainage  of  the  sewerage  disiricta 
with  the  clerk  of  the  common  council, 
in  the  absence  of  any  provision  pro- 
hibiting the  contracting  of  the  work 
until  the  filiiiir  of  such  cojiy,  is  direc- 
tory only,  and  the  omission  so  to  do 
does  not  vitiate  the  assessment.     {Id.) 

10.  The  mechanics'  lien  law  for  the  city 
of  New  York  (chap.  513.  laws  of  1851. 
as  amended  by  ciiap.  401.  laws  of  1855), 
does  not  give  a  lien  upon  a  public 
building,  under  a  contract  made  by  a 
public  officer.  (Poillon  agt.  Mayor, 
Ac,  47  N.  Y,  666.) 

See  Mdnicipal     Cokporations.      (47 

N.  r.) 

5««  A8SK8SMEST8.      {GO  Barb.) 
Injunction.     {  Id.) 

11.  Tne  statute  (2  K.  S.,  418)  which  regu- 
lates street  openings  in  New  York. 
provides  that  the  mayor.  &.c  ,  shall 
pay,  within  a"linie  named  afier  confir- 
mation of  the  report  of  comulis^lollel•B, 
to  the  person  in  whose  favor  any  sum 
shall  be  estimated  and  reported,  the 
said  sums,  or  att«r  appliiaiion  there- 
for, be  liable  to  buiis  for  recovery 
thereof  by  those  eniiiled.  and  also 
provides  that  when  the  name.-*  of  the 
owners  of  lands  taken  shall  not  be  set 
forth  or  mentioned  in  ihe  report,  it 
siiall  be  lawful  for  the  mayor.  &c.,  to 
pay  the  sums  reported  into  court. — 
J/eld,  that  no  action  would  lie  against 
the  city  for  recovery  of  muus  awarded 
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to  mikiiown  owners  by  the  conimis- 
sioiit-rs'  reimrt,  l)nl  a  iimudHinus  would 
issue  to  coiiiiti'l  tlieir  payiiieiit  into 
Ciiuir.  {Fii^/itr  agt.  Mayor  of  If.  Y. 
4  Ljaniimj.  451.) 

See  C().M>ii8Si()XKiis  of  Estimate  and 
Ai'1'ijaisi;mi:nt  in  ^ew  Yoijk 
ClXV.     (4  Laiuihg.) 

NONSUIT. 
8u  EviUKNCE.     (1  Lansing.) 

NON-USER     OF     COKPORATE 
POWERS. 

See  Action.    (4  Lansing.) 

N()KMAL  SCHOOLS. 

See  Constitutional  Law.     {A7  N.  Y.) 

NOTARIES  PUBLIC. 
See  Banks  and  Banking.     {47  If.  Y.} 

NOTES  AND  BILLS. 

1.  A  fcimple  nidorsenient  of  the  prin- 
cipal's imine  njion  a  pi'omissorv  note, 
made  by  an  ayent  having  auiliority. 
binds  tli'e  principal  as  iiHiorf<er.  (First 
national  Jkiut  of  Canandaigua  agt. 
Whitney,     \  Lansing.  34.) 

2  Tlie  hona  fide  lioliiers  of  a  note  recov- 
ered jiiiigiueiit  upon  it  against  llie 
maker  and  indorsers,  which  tliey  as- 
signed to  tlieir  immediate  indorser. — 
held,  that  the  latter  held  the  judgments 
subjects  to  I  he  rights  of  the  maker, 
against  the  note  vhile  in  his  liands,  and 
that  he  (the  mdorserl,  having  received 
the  note  in  payment  of  a  precedent 
debt,  tlii-ongh  tiie  fraud  of  his  debiors 
upon  the  maker,  equity  would  relieve 
the  maker  from  an  enforcement  of  the 
judgment  against  him  by  the  assignee. 
{Coleman  agt.  Lansing,   4  Lansing.  70. 

See  Donatio  causa  mortis.      (4  Lan- 
sing) 
Insluance.    (Td.) 

PiUNCirAL  AND  SUKETT.      (Id.) 

NOTICE. 

See  Constructive  Notice.  (46  N.  Y.) 
Nkgugence.     {Id.) 
Stock  Brokers.    {Id.) 
Constructive  Notice.  (47  If.  Y.) 
Title.     (Id.) 

Raili'.o.M)  Company.     (4  Lansing.) 
Kale  of  Chattels.    {Id.) 
Order  of  Court.    (Id) 


NOTICE  OF  MORTGAGE  SALE. 

See  Chatti;l  Mortgage.     (4  Lansing.} 
Loan  Co.mmissioners.     (Id.) 

NOTICE  OF  TRIAL. 

1.  Where  a  defendant  has  regularly 
noiiced  a  cause  for  trial,  l)ut  through 
misiake  has  omitted  to  file  a  note  of 
issue  with  the  cleik  to  have  it  put 
npon  ihe  calendar,  the  couil  on  motion 
has  the  discretiDii,  under  the  Code,  to 
allow  sncli  note  of  issue  to  be  filed 
with  the  clerk  and  the  cause  placed 
upon  the  calendar.  But  such  motion 
will  not  be  allowed  to  be  made  later 
than  lUe  first  day  of  the  circuit.  (Clin,' 
ton  agt.  Myers,  ante,  95j. 

NUISANCE. 

1.  No  citizen  li;is  the  right  to  remove  any 
obstruction  on  tlie  pulilic  street  or 
liighway,  because  such  obstruction  is  a 
public  nuisance.  No  such  right  exists 
ill  any  person,  except,  one  who.  apart 
from  the  injury  which  he,  as  one  of 
the  public,  sustains  ,in  common  with 
his  fellow  ciiizens,  is  especially  incon- 
venienced by  the  obstruc'ion  on  the 
street    {Goldsmith >ig\ .  Jones,  ante, -ill)-) 

2.  Where  the  plaintiffs  caused  to  be 
erected  wii bout  any  (leimissioii  in  front 
of  defendant's  store  on  Broadway,  N 
Y.,  a  triangular  box  seven  feet  high, 
and  jHojecling  about  two  ftei  and  :i 
lialf  from  the  curb  upon  the  sidewalk, 
around  a  telegraph  pole,  and  caused 
theii-  names  and  business  to  be  printed 
upon  it,  nsing  it  as  a  i«igii — ihey  occu 
pied  tlie  adjoining  stoie  to  the  defend- 
ants ;  and  the  defendants  oideied  the 
])laintiffs  to  remove  llie  box,  and 
threatened  to  remove  it  themselves 
and  to  ol)literate  the  sign,  aiid  upon 
the  plaintiffs  refusing  the  deteiiiiants 
caused  the  names  aiui  sign  on  ilie  box 
to  be  daubed  with  paint  so  iis  to  ob- 
lileiale  tneiii : 

Held,  that  the  defendants  were  liable  to 
an  action  foi'  malicious  tresjiass,  and 
were  properly  arrested  and  held  to 
bail.  Moiioii  to  vacate  the  order  of 
arrest  denied.  {Id  ) 

See  Estoppel.     (4  Lansing.) 


0. 

OBSTRUCTION  OF  WAY. 
jS'ee  Private  Wat.     (4  Lansing.) 
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OFFER  OF  JUDGMENT. 

See  Costs.    (4  Laminy.) 

OFFICE  AND  OFFICER. 

.  A  fpecial jury  will  not  be  ordered  to 
try  ilu!  (jni-8iii>ii  of  liMe,  in  the  nature 
of  qiD)  wairanio.  tlie  nffii-e  of  jiistice 
of  a  dlntvict  court  in  the  ciiy  of  New 
York,  ilieie  beinj;  noiliini;  in  the  cir- 
cumsiunces  to  ni:ike  it  such  an  extreme 
ca.ie  HH  would  wairaiii  a  special  jury. 
{'Tho  People  agt.  McGuire,  ante,  67.) 

2.  The  provision  of  sec.  G,  art.  2,  title  6, 
chap.  5.  part  I,  of  the  revised  statutes 
(1  R.  S  ,  117),  autiiOrizing  certain 
officers  to  hold  over  uniil  a  successor 
has  duly  qiuililiL-d.  applies  only  to  an 
appoiniive.  not  an  elci  live  office.  {The 
People  ex  rtl.  agt  Ball,  4l)  N.  F.,  57.) 

See  JcKisDiCTioN.     (4G  N.  Y.) 
StcuiiTARY  OF  State.    (Id.) 

3.  To  constitute  a  pers  )u  an  officer  de 
facto,  a  mere  claim  to  be  sncii  officer, 
and  exercisini:  tiie  duties  of  the  office, 

are  not  sufficient.  It  is  well  settled 
that  there  iijust  be  color  for  the  claim, 
and  a  coloralde  title  to  the  office. 
(  The  JCoc/iester  and  Genesee  Valley 
Railroad  ajft.  T/ie  Clarke  National 
Bant,  (iO  Barb.  234.) 

4.  An  officer  rfe  ./«c<o  is  one  who  exer- 
cises the  duties  of  au  office  under 
color  of  right,  by  virtue  of  an  ap- 
pointment, or  election,  to  that  office. 
He  difL-rs,  on  the  one  hand,  from  a 
mere  u.-<urper  of  an  office,  who  inider- 
takes  to  act  iis  an  officer  without  any 
color  of  rii.'hf,  and  on  the  other,  from 
an  officer  de  jure,  who  is  in  all  res- 
pects legally  appointed  and  qualified 
to  exercise  the  office.     {Id.) 

4.  When,  by  a  judifment  of  the  court  of 
last  resort,  in  a  direct  proceeding  to  de- 
termine the  title  of  officers  de  facto,  it 
;  has  t)een  adjudged  that  they  have  no 
■  rightful  title  to  liie  office,  hut  ai'e 
mere  ii.'urpers.  tlien,  at  least  as  to  all 
who  have  no; ice  of  such  proceeding 
and  judgmi'iit.  the  color  of  authority 
has  cea.-<ed  ;  and  this  without  regard 
to  whether  any  boiiy  else  has  been 
inducted  into  tiie  office  or  not.      {-Id.) 

See  Highways.  (  CO  Barb.) 

OFFICIAL  ACTS. 

See  .TuDT.Ks  Ciimigk.     (4  Lawnng.) 
Loan  (^'o.M.MissioxKHa.    {Id.) 
OvKi!si;n:  ok  Highways.     {Id.) 
Public  Okficek.    (Jd.) 


ONUS  PROBANDL 

See  EvrDENX'E.     (i  Lantiny) 
Penalty.    {Id.) 
Railroad  Municipal  Bonds.  {Id.) 

OPENING  DEFAULT. 

See  Appeal.     (4  Lansing.) 

ORDER. 

1. Defendant  had  in  liis  hands  for  collec- 
tion a  claim,  one-half  of  the  proceeds 
of  whici)  he  liad  agreed  to  pay  plain- 
tiff. One  M.  drew  an  oider  upon  de 
feudant,  requesting  him  to  pav  plain- 
tiff $500  ont  of  the  other  half  when 
collected,  which  order  defemJant  ac- 
cepted, and  upon  the  acceptance  plain- 
tiff paid  ;o  M.  the  amount  of  the  order. 
Defendaiit  collected  upon  the  claim 
$L050: 

Held,  that  the  acceptance  of  the  order 
was  an  admission  by  defendant,  that 
the  moiety  of  the  collection  not  agreed 
to  be  paid  to  plaiiiiifl  belonged  to  M., 
and  was  an  undertaking  to  pay  such 
moiety  to  plaintiff,  not  exceeding  $500. 
[Richardson  agt.  Carpenter,  46  A'.  Y., 
660.) 

See  Assignment.     (4  Lansing.) 

ORDER  OF  COURT. 

1.  Orders  of  the  Supreme  Court,  in  cases 
pending  therein,  are  within  its  juris- 
diction, however  irregularly  they  may 
be  obtained  in  practice.  { Pinchiey  agU 
Hagerman,     4  Lansing.  .374.) 

2.  In  an  action  for  l)reach  of  promise  of 
maiTiage  the  )ilaintiff  had  judgment, 
and  an  execution  was  i.ssueil  thereon 
against  the  defendant's  person. — Held, 
that  an  order  of  the  court  setting  aside 
the  execution  and  discharging  the 
defendant  from  custody,  and  without 
notice  as  re(iuired  by"  statute  (Code, 
$  414),  was  not  ma(ie  witluuit  jurisdic- 
tion, and  Was  a  defense  in  an  action 
for  an  escipe  against  the  sheriff,  who 
had  released  the  defendant  under  it. 
(Id.) 

3.  An  order  directintr  payment  of  arrears 
of  alimony  allowed  iserronecnis.  ((7a/- 
inger  agt.  Galinger.    4  Laiinng  473.) 

<Sm  Appeal,    {i  Lansing.) 

ORDER  OF  FILIATION. 

See  Bastardy  Pbocuedinos.     (4  Lo»' 

ting.) 
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ORDINANCE. 

8et  New  York  City.    (46  N.  F.) 

ORGANIZATION. 

8u  Contract.    (46  J\^.  Y.\ 

ORNAMENTAL  TREES. 

8u  Highways  and  Streets.     (4  Lan- 
sing,) 

OUSTER. 

Ste  Corporations.    (47  iV^.  F.) 

OVERSEER   OF   HIGHWAYS. 

Su  Highways.     (  60  Barh.) 

1.  It  is  the  duty  of  an  overseer  of  liigh 
ways,  wlieiiier  (iii-ected  by  the  com- 
missioners of  higliwuys  or  nor,  to  put 
tlie  highways  in  his  distric-i  in  repair. 
[Moran  agt.    McCleanis,      4  Lansing. 

ass) 

OVERSEER  OP  POOR. 

6u  Bastardy  Proceedings.     (4  Lan- 
sing.) 

OWNERSHIP 

See  Adverse  Possession.     (4  Lansing.) 
Highways  and  Streets.    (Id.) 

OYER  AND  TERMINER. 

8te  Court  of   Oyer  and  Terminer. 

(\7  N.  Y.) 

See  Criminal  Law.     (60  Barh.) 


P, 

PARENT  AND   CHILD. 

\.  To  maintain  an  action  for  enticement 
from  service,  it  must  appear  th'it  tiie 
child,  apprentice  or  servant,  was  at 
the  time  m  the  actual  service  of  the 
parent  or  master,  and  that  the  moving 
cause  of  the  desertion  was  the  induce 
ment  held  out  by  the  defendant. 
(Caiighey  agt.  Smith,   47  N.  Y.,  244.) 

2.  In  nn  action  for  unlawfully  harboiing 
and  concealing  plaintiff's  minor  son, 
and  inducing  him  to  enlist  in  the  ser- 
vice of  the  United  States,  as  a  substi- 
tute for  defendant : 

Held,  that  the  taking  out  of  letters  of 
administration  by  plaintiff,  after  the 
death  of  the  minor  son,  upon  his  estate, 


and  as  adraiuisiraiur.  deinandmg  and 
receiving  of  dcfiiiidaiit  the  bounty 
money  paid  to  the  son  upon  his  enlist- 
ment, and  of  the  gDVeninieat  his 
arrears  of  pay,  were  not  a  raiitication 
of  the  comract  ot  i-nli>tnK-nt,  They 
were  not  accounts  leceived  by  the 
fatlier  as  an  equivaleiil  I'oi-  the  loss  of 
the  son's  service,  to  wliicli  lie  was  en- 
titled, but  weie  delils  due  the  estate  of 
the  son,  to  which  phiinliti  was  entitled 
bv  the   operation  of  the   statute  laws. 

{id.) 

3.  That  it  was  necessary  to  aver  and 
prove  knowledge,  on  the  pan  of  the 
defendant,  that  Ihe  miimr  owed  service 
to  plaiutitf,  ami  wrongtiilly  (ieserted 
that  service;  tliat  knnwh dge  of  the 
minority,  and  thai  the  lailu-r  was  liv- 
ing, was  sullicient  to  ch.iige  the  de- 
fendant with  legal  inference  there- 
fnim.  that  tiie  father  was  entitled  to 
the  custody,  labor  and  services  of  the 
minor;  bui  if  iheie  was  an  honest  be- 
lief, on  the  jiart  of  defendant,  that  the 
youth  had  left  the  tatiiei's  service  with 
the  fatlier's  consent,  he  was  not  liable, 
Al.so,  that  for  the  purpi)se  (»I  showing 
this,  it  was  competent  for  defendant  to 
prove  the  declarations  ()f  the  minor, 
when  he  engaged  with  him.  that  his 
father  was  willing  lie  should  go  into 
the  military  service  of  the  go  veinment. 
(Id.) 

A.  That  a  refusal  of  the  court  to  charge, 
that  to  support  the  action  the  piaiiitilf 
mn.st  satisfy  the  jury  that  the  defend- 
ant, when  he  put  tlie  sou  into  the  serv- 
ice, vviis  doing  so  against  the  plaintitTij 
consent,  was  not  erroi-.     (Id.) 

5.  Semhle  of  a  request  to  charge  that,  to 
render  defendant  liable,  he  must  have 
known  that  the  son  was  umler  the  age 
of  eighteen  j'ears  ai  the  time  of  the 
enlistment.     (Id.) 

6.  That  it  was  error  for  the  court  to 
charge  that,  if  the  pl.iiniiff's  sou  was 
under  the  aire  of  eighteen  at  the  time 
of  the  enli.stment,  ihe  deieiuiant  was 
liable  whethei  he  knew  it  or  not. 
(Id.) 

7.  As  to  whether  a  minor  over  eighteen 
years  of  age  can  lawfully  enlist  in  the 
military  service  of  the  United  Stales 
without  the  consent  of  his  father. 
(Id.) 

8.  Defendant,  upon  settlement  of  ac- 
counts witli  his  father,  was  found  in- 
debted in  the  sum  "f  $4:2.i,  tor  which 
he  gave  his  note.  I:i  action  upon  the 
note,  brought  by  the  |iei>oiuil  repre- 
sentatives of  the  father  after  his  de- 
cease, defendant  upon  itie  trial  pro- 
duced the  note  canceled  ;   he  testified 
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that,  it  bad  not  been  paid  or  satisfied ; 
it  appeared  he  had  means  of  access  to 
his  father's  papers : 

ffeld,  that  under  the  facts  in  the  case, 
possession  of  the  note  was  not  evidence 
of  its  discharge.  The  law  does  not  pre- 
Bame  a  gift.  (Gray  agt.  Gray,  47  iV. 
T.,  452.) 

Bee  Gift.    (47  N.  T.) 

9.  Where  the  plaintiff,  on  enlisting  and 
being  mustered  into  Kcrvice  as  a  soldier, 
directed  certain  town  bounty  certifi- 
cates to  which  he  was  thereby  entitled 
to  be  delivered  and  paid  to  his  father 
for  tlie  latter's  benefit,  and  the  father 
Bold  them,  to  a  purchaser  who  after- 
ward collected  them  from  the  town, — 
Held,  the  plaintiff  being,  at  the  time  he 
gave  the  direciions  for  delivery,  a 
minor,  that  lie  still  retained  his  prop- 
erty in  the  certificates,  and  might  sue 
%he  town  and  recover  upon  them. 
(Brown  agt.  Town,  of  Canton,  4  Lan- 
sing. 409) 

JO.  Bounty  offered  to  induce  volunteering 
is  no  part  of  the  earnings  to  which,  in 
case  of  a  minor,  the  father  would  have 
a  right.     (Id.f 

PAROL  EVIDENCE. 

8u  Evidence.    (4  Lansing.) 
PARTIES. 

1.  The  wife  of  the  grantee  of  mortgaged 
premises  must  be  served  with  notice  and 
made  a  party  to  the  proceedings  to 
foreclose  the  mortgage  by  advertise- 
ment under  the  statute,  in  order  to  cut 
off  her  inchoate  right  of  dower.  (Nor- 
thmp  agt.  Wheeler,  ante,  122.) 

2.  Section  401  of  the  Code  does  not  au- 
thorize an  application  for  a  reference 
to  take  the  depoHition  of  a,  party  to  an 
action  under  that  head.  (Cociey  agt. 
Hurd,  ante,  140.) 

3.  On  an  examination  of  a  party  as  a 
witness  under  sections  390  and  391  of 
the  Code  before  a  county  judge,  tlie 
judge  has  the  power  to  compel  the 
party  to  answer  any  and  all  questious 
which  the  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadings 
in  the  action.  (Mudge  agt.  Gilbert, 
ante,  219). 

4.  Where  the  defendant  is  examined  he 
may  be  compelled  to  answer  qiiefttions 
relating  to  the  defense  interposed  by 
him.  and  not  pertinent  to  tne  affirm- 
ative claim  made  in  the  plaintiff's  com- 
plaint, as  well  as  to  such  facts  as  are 
essential  to  enable  the  plaintiff  to  make 

Voii.  XLHL  'i 


out  his  case  as  alleged    in    the  com- 
plaint   (Id.) 

5.  C.  delivered  to  plaintiff  a  negotiable 
promissory  note,  upon  his  nndertaking 
to  collect,  at  his  own  ex[)piitie,  and 
upon  its  collection  pay  to  C.  $600 : 

Held,  that  the  plaintiff  was  the  party  i^ 
interest,  within  sec.  Ill  of  the  Code, 
and  could  maintain  an  action  upon  the 
note.  (Eaton  agt.  Alger,  47  N.  Y., 
345.) 

6.  Il  iB  proper  to  join  the  representattves 
of  a  deceased  indorser  of  a  promissory 
note  as  defendants  with  the  maker. 
(Id.) 

7.  In  an  action  against  a  married  woman 
for  fraud  in  a  contract  for  the  sale  of 
her  real  estate,  made  by  her  husband 
as  her  agent,  it  is  not  necessary  to  join 
the  husband.  It  is  a  matter  •'  having 
relation"  to  her  sole  and  separate  prop- 
erty, and  under  the  provisions  of  the 
statute  of  1860,  as  aniendend  in  1862 
(chap.  172,  laws  of  1862),  she  may  be 
sued  the  same  as  if  she  were  nfeme  sole. 
(Baum  agt.  Mullen,  47  If.  Y.,  577.) 

See  Bankrupt  Law.    (47  JV.  Y.) 
Cause  of  Action.    (Id.) 
Ejectment.     [Id.) 
Foreclosure     (Id.) 
Insurance,  Life.    (Id.) 
Principal  and  Agent.    (Hi.) 
Account.     (  60  Barb.) 
Ejectment.     ( Id.) 
Foreclosure  Suit.    (Id.) 
Tenants  in  Common.    (Id.) 

PARTIES  TO  ACTION, 

1.  Where  the  vendor  in  a  contract  foi 
sale  of  land  enters  into  a  new  coiit"act 
for  sale  of  the  same  land,  the  second 
vendee  is  a  necessary  partv  defendant 
in  an  action  to  enforce  specific  perform- 
ance of  the  first  coniract.  (Fullerton 
agt.  McCardy,    4  Lansing,  132.^ 

See  Bastardy  Proceedings.     (4  Lan' 

sing.) 
Bridges.    (Id.) 
Defenses.     (Id.) 
Surface  WaTIcr.    (Id.) 

PARTIES  TO  CONTRACT. 

See  Dower.     (4  Lansing.) 

PARTITION. 

1.  To  maintain  an  action  for  the  parti- 
tion of  lands,  the  plaintiff  must,  at  the 
time  of  its  commencement  have  actual 
or  constructive  possession  in  coranjon 
with  defendants.     A  substitutiug  ad- 
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ver(:e   posscsHion    is   an   alioliit*'    bar. 
{Florence  agt.  Hoiikiiis,  4G  A'.  Y.,  182.) 

2.  The  possCiision  of  one  of  several  ten- 
ants in  common  may  become  adverse, 
wlien  his  acts  amount  to  an  exclusion 
of  his  co-tenants;  ami,  until  the  ex- 
(rlnded  parties  regain  their  possession, 
no  one  of  tiiem  can  bring  partition.  Tlie 
dmalion  of  the  adverse  possession  is 
immaterial.     (Id.) 

3.  A  wife,  owning  real  estate  as  tenan'' 
ill  common  with  her  husband,  can 
uiaint:un  an  action  tor  partition  as^ainst 
him.  {Moure  agt.  Moure,  47  jV.  Jf., 
467.) 

4.  On  partition  in  equity,  the  court  will 
order  an  accounting,  and  dispose  of  all 
questiotis  arising  herwt-entlie  parties 
in  lelation  to  llie  land,  and  its  use,  and 
afford  complete  relief.  (  Scott  agt 
Guernsey,  60  Barb.) 

5.  In  an  action  for  a  partition,  the  prop- 
erty consisted  of  village  lots,  and 
the  referee  lield  tliat  it  should  be  sold 
in  sejiarate  lots,  as  it  would  therel)y 
briny:  the  most  money.  Some,  of  the 
shares  were  small,  some  inciimbeied 
bv' jiioginents,  and  others  reduced  by 
liens  for  excess  of  rents  received. 
Held  that  the  decision  that  the  prop- 
erty should  be  sold  in  parcels  was 
not  inconsistent  with  a  finding  that 
actual  paiiition  could  not  properly  be 
made,  and  tliat  a  sale  was  proper. 
Ud.) 

6.  Where  proceedings  in  partition  were 
in  accordance  with  the  act  of  1831, 
which  authorized  publication  against 
Infant  defendants  wlio  were  non- 
residents, it  was  not  necessary  to  ap- 
point a  guardian,  unless  they  appear'- 
ed.     (Clenieiis  agt.  Clemens,    &i  Barb., 

366; 

(See  AcTiox.     (60  Bar5..) 

Tenants  in  Common.    (  Id.) 
Tenants    for   Life   anu  in   Ee- 

MAINDER.       {Id.) 

PARTNERS    AND    PARTNERSHIP. 

1.  The  act  of  1833  (L.  1833.  Ch.  281), 
entitled  an  act  to  prevent  persons  from 
transacting  business  under  fictitious 
names,  jirohibits  the  tran.sactioii  of  busi- 
ness in  the  name  of  a  partner  not  inter- 
ested in  the  firm,  and  requires  that  'he 
designation  "and  company"  or  "  and 
Co."  sliall  represent  an  actual  partner. 
A  violation  of  the  statute  is  deemed 
upon  conviction  a  misdemeanor  punisli- 
able  by  fine.  {Swords  age.  Owen,  arUe, 
176.) 

2.  This  being  a  penal  atatute,  it  implies  a 


prohibition,  and  every  act  done  againa 
II  is  not  only  illegal  but  absolutely  void. 
{Id.) 

3.  The  prohibition  being  against  trani' 
acting  business,  it  renders  it  unlawful  for 
a  person  to  conduct  his  business  under 
the  designation  of  "and  couuiany"  or 
"and  Co."  unless  such  addition  repie- 
sents  an  actual  partner,  and  such  per- 
son cannot  make  any  executory  cuiUract 
whatever,  which  can  be  enloiied  by 
him,  while  using  sucli  prohibiled  title. 
{Id.) 

4.  Where  this  statute  defense  was  inter- 
posed to  a  complaint  by  the  plaintiffs 
who  were  alleged  to  be  p.Hfrners  doing 
business  under  the  firm  name  and  style 
of  "Swords,  Betty  &  Co,"  and  the 
employment  of  the  plainiitl's  by  the  de- 
fendant as  his  broUei's,  to  purchase 
Slock — the  juirchase  thereof-— -ii,e  ne- 
glect and  refusal  of  tiie  defendant  to 
take  the  same,  and  a  loss  tiiereupou*lo 
the  plaintitis  of  $3,000  : 

Held,  on  demurrer  to  such  defense  for  in- 
sufficiency, that  tlie  judgment  of  the 
special  term  oveiruling  the  demurrer 
be  ajjirmed,  with  costs.  * 

5.  An  agency  to  transact  business  for  an 
individual,  is  terminated  by  the  forma- 
tion of  a  copartnersldp.  (Iluppock  ngt. 
Moses,  ante,  xiOl.j 

6.  Where  an  agent  has  been  in  the  habit 
of  purciiasiug  goods  of  a  firm  for  and 
in  the  name  of  an  individual,  and  sub- 
sequently purcliases  a  bill  of  goods  for, 
and  has  them  shipped  in  tlie  name  of  a 

copartnership  firm,  of  which  he  asserts 
at  the  time,  that  lliesanie  individual  for 
whom  he  formerly  purchased  ,s  a  mem- 
ber, the  selling  firm  are  bound  to  take 
notice  of  the  termination  of  the  pur- 
chaser's agency.  [Id.) 

7.  The  purchaser  has  no  more  authority 
by  his  acts  or  declarations  in  behalf  of 
the  new  firm,  to  hind  the  individual  for 
whom  he  formerly  puirliastnl  by  vir- 
tue of  his  former  agency,  than  he  had 
to  take  in  a  partner  witnout,  the  con- 
Bent  of  such  individual.  As  he  had 
no  aurhoriiy  from  the  latter  to  pui  chase 
goods  in  the  name  of  the  firm.  Ins  doing 
so  was  an  assumiition  (d'  auihoiHy  of 
which  the  selling tiiin  had  legal  notice 
by  the  manner  of  doing  the  busiuesa 
(id.) 

8.  The  declarations  of  an  individual  agent 
of  one  member  of  a  firm  cannot  be  used 
as  evidence  to  prove  a  partnership 
against    either    member   of  the   firm. 

{id.) 

9.  When   the  bank   account  of  a  firm  is 
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kept  in  the  name  of  one  of  its  tnemWers, 
and  all  cLiecks  are  (iruwn  in  hi;:  n.iine, 
with  the  kuowledixe  niid  assent  of  the 
others,  the  firm  is  liable  upon  a  <-lieck 
thus  dravvii  in  iis  business.  {Crocker 
.  agt.  Cohcell.  46  iV.  Y.,  '212.) 

10.  The  dissulution  of  a  co-partnership 
may  be  proved  by  pai-oi,  and  a  certifi- 
cate sitfiied  by  one  (»f  tlie  co  parluers 
to  the  ettecc,  that  lie  has  purchased  the 
inierest  of  the  oilier  members  of  the 
firm,  is  competent  evidence  upon  the 
question,  whether  such  an  agreement 
was  in  fact  made,  and  as  coroborative 
of  the  alleged  parol  contracts.  {Enter- 
crson  agt.  Parsons,  46  N.  Y.,  560.) 

11.  A  formal  notice  of  dissolution,  signed 
by  all  the  partners  and  published,  and 
a  formal  transfer  of  the  partnership 
pi-operiy  to  a  third  person,  are  not  con- 
clusive evidence  of  the  lime  of  dissolu- 
tion.    {Id.) 

12.  Where  money  is  loaned  upon  the 
promissory  note  of  one  memb<?r  of  a 
co-parinershi|i,  and  upon  his  individual 
credit,  the  fact  that  the  money  wiis 
applied  to  the  payment  of  the  partner- 
ship debts  does  not  c«msiitute  the  lender 
a  creditor  of  the  firm.  It  is  only  in 
cases  wliere  the  nam^  used,  and  to 
which  credit  is  >;iveii,  is  that  adopted 
by  the  firm,  and  used  to  designate  the 
paiiiiersliip,  that  it  is  held  liable.  {Nat. 
Bk  of  SaLem  agt,  Tliomas,  47  N.  Y., 
15.) 

13.  Toconsitiuteapartnership.  tlierernust 
be  a  leciproc  il  argeement  between  the 
parties,  not  only  to  uniie  their  stock, 
but  to  chare  in  the  risks  of  profit  or 
loss  upon  a  disposition  thereof.  Where 
goods  are  purchased  by  several  parties 
under  an  airreement  to  hold  in  aliquot 
shares,  with  no  airreement  to  sell  joint- 
ly, but  with  all  intent  subsequently  to 
make  an  arrangement  for  that  purpose, 
until  such  arrangeraeiu  is  in  fact  made 

(  the  purchasers  are  not  partners,  but 
Biinply  tenants  in  common,  and  until 
that  time  neither  of  them  has  power  to 

I  bind  the  others  by  his  contracts. 
{Baldwin  agt.  Burroict.  47  N.  T.,  190.) 

14.  Where  tenants  in  common  of  a  ship 
employ  her  in  a  series  {>f  voyages  and 
leitings  of  the  vessel  for  hire  upon 
joint  account,  the  earnings  and  expedi- 
tures  upon  and  in  respect  to  different 
voyages  going  into  general  account,  it 
is  u  particular  or  quasi  partnership  for 
the  general  employment  of  the  vessel, 
and  the  dilferent  voyages  and  adven- 
tures are  connected  together,  and  parts 
of  the  trade  or  business  cariied  on  by 
the  owners  as  partners.  (  Williamt  agu 
I/awreiice,  47  JV.  Y.,  462.) 


15.  An  assignee,  therefore,  of  the  interest 
of  one  of  the  joint  o'^iiers  in  a  particu- 
lar voyage  or  adventure  can  taKe  only 
the  interest  which  his  assignor  has  in 
the  earnings  of  the  vessel  after  the  ad- 
justment of  the  partnership  accounts. 
•  Id.) 

See  Principal  and  Agent.  (47  N.  Y.) 

Hi.  The  gooa-will  of  a  business  firm  is  an 
imnortant  part  of  its  property,  and 
will  be  protected  Oy  a  court  of  equity, 
whenever  a  proper  case  arises.  {Bin- 
in  ffer  agt  Clark,  60  Barb.) 

17.  Where  it  is  alleged,  and  not  denied, 
that  n  constituted  the  most  valuable 
part  of  the  partnei-ship  assets,  any  ap- 
propriation of  it  by  one  partner,  to 
the  exclusion  of  another,  unless  it  is 
acquired  upon  a  fair  sale,  is  a  wroug 
which  will  be  restraine'*  by  injunctioo. 
[Id.) 

18.  If  during  the  existence  of  i  limited 
partnership  the  special  partner  buys 
out  the  entire  firm  property,  and  coiil 
tiiiues  the  business  in  his  own  name, 
for  his  own  account,  he  interferes  with 
the  firm  business  contrary  to  the  provi- 
sions ot  section  17  of  the  act  relating 
to  limited  partnership  (1  R.  S.,  764), 
and  renders  himself  liable  as  a  general 
partner.  (First  National  Bank  of 
Canandaigua  agt.  Whitney,  4  Lan- 
sing, 374.; 

19.  And  the  liability  is  not  confined  to 
subsequent  debts,  bnt  he  is  liaole  as 
general  partner  ah  initio.     (Id.) 

See  Contract.     (4  Lansing.) 
Juror.    (Id.) 
Married  Women.     {Id.) 
Bailkoad  Municipal  Bonds.  (Id.) 


PATENTS. 

A  state  court  has  jurisdiction  of  an 
action  founded  upon  a  contract,  al- 
though the  validity  of  a  patent  may  be 
involved  therein.  (Middlebrook  agt 
Broadbent,  47  N.  Y.,  443) 

See  Beebe  agt  McKenzie  ^mem.  47  Jft 
Y.,  662.) 


PARTY  WALL. 

See  Eabement.    {A  Laming.) 
Estoppel,    ild.) 

PASSENGERS. 
See  Railroad  CoMPAifT.    (4  Laming. 
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PASTOR  AND  PEOPLE. 


See  Contracts.    (4  Lansing.) 

KkLIGIUL'S  COUI'ORATION. 

PAYMENT. 


(Id.) 


See  IN80RANCE,  Life.     (46  iV   T.) 
Vendor  and  Vkndke.     (Id.) 

CONBIGNOR    AND   CONSIGNEE.       f  60 

Barb.) 
Principal  and  Agent.     (Id.) 
Executors  and  Administrators. 

(4  Laiisiiig.) 

PAYMENT  INTO  COURT. 

See  New  York  Citt.    (4  Lansing.) 

PEDDLERS, 

See    Internal   Reventje   Act.      ( 60 
Barb.) 

PENAL  STATUTES. 

1.  The  act  of  1833  (L.  1835.  CA.  281), 
entitled  an  act  to  prevent  persons  from 
transacting  business  under  fictitious 
names,  proliibits  the  transaction  of  busi- 
ness in  the  name  of  a  partner  not  inter- 
ested in  tlie  firm,  and  requires  that  the 
designation  "and  company"  or  "and 
Co."  shall  represent  an  actual  partner. 
A  violation  of  the  statute  is  deemed 
upon  conviction  a  misuemeanor  puiiish- 
Hble  by  fine.  (Swords  agt.  Owen,  ante, 
176.) 

2.  This  being  a  penal  statute,  it  implies  a 
prohibition,  and  every  act  done  against 
It  is  not  only  illegal  but  ivbsolutely  void. 
(Id.) 

3.  The  prohibition  being  against  trans- 
acting  busi)iess,  it  renders  it  unlawful  for 
H  person  to  conduct  his  business  under 
the  designation  of  "  and  company"  or 
•'and  Co."  unless  such  addition  repre- 
sents an  actual  partner,  and  such  per- 
son cannot  make  any  executory  contract 
whatever,  which  can  be  enforced  by 
him,  while  using  such  prohibited  title. 
(Id.) 

<.  Where  this  statute  defense  was  inter- 
posed to  a  complaint  by  the  plaintiffs 
who  were  alleged  to  be  partners  doing 
business  under  the  firm  name  and  style 
of  ■'  Swords,  Betty  &  Co.,"  and  llie 
employment  of  the  plaintiffs  by  the  de- 
fendaut  as  his  brokers,  to  purchase 
stock — the  purchase  thereof — the  ne- 
glect and  refusal  of  the  defendant  to 
take  the  same,  and  a  loss  thereupon  to 
the  plaintiffs  of  $3,000  : 

fild,  on  demurrer  to  such  defense  for  in- 
tufficieicy,  that. the  judgment  of  the 


special  term  overruling  the  demurrer 
be  affirmed,  with  costs. 

See  Penalty.     (4  Lansing.) 

PENALTIES. 

1.  Under  the  provisions  of  the  act  of 
1857,  to  prevent  extortion  by  rjiilroad 
companies  (chap.  185.  laws  of  1857). 
only  one  penalty  of  fifty  dollars,  to- 
gether with  thK  excess  of  fare,  can  be 
recovered  for  all  acts  coiiiinitted  prior 
to  the  commencement  of  t)ie  action. 
(Fisher,  Admr.  agt.  N.  Y.  C.  S  U.  M. 
B.  B.  Cos.,\&N.  Y.,  645.) 

1.  A  recovery  can  be  had  under  this  act 
by  a  party  who  has  paid  the  excessive 
fnre  when  riding,  simply  for  the  pur- 
pose of  obtaining  the  penalty.    (Id.) 

See  False  Stamps  or  Trade  Marks. 

(47  N.  Y.) 

See  Common  Schools.    (&Q  Barb.) 
Highways.     (Id.) 

1.  In  an  action  to  recover  penalties 
imposed  by  statute  (Laws,  1865,  chap. 
361)  upon  ''whoever  shall  khowingly" 
do  certain  specified  acts, — Held,  that 
the  plaintiff  must  show  that  the  defend- 
ant violated  the  statute  with  personal 
knowledge  of  the  facts  constituting 
the  offense;  and  that  such  knowledge 
could  not  be  imputed  to  him  from  the 
acts  of  others,  and  their  agency  tor,  or 
relation  to,  the  defendants.  (  Verona 
Cent.  Cheese  Ihciory  agt.  Murtaugh,, 
4  Lansing,  17.) 

?.  To  punish  for  a  misdemeanor,  by  fine 
or  imprisonment,  is  not.  it  seems,  in  a 
legal  sense,  to  inflict  a  penalty.  (  Village 
of  Lancaster  agt.  Bichardson,  4  JmUt 
sing,  136.) 

PERJURY 

See  Indictment.    (4  Lansing.) 

PERSONAL  LIABILITY. 

See  Assessor.    (4  Lansing.) 

PERSONAL  TAXATION. 
See  assessors.    (4  Lansing.) 

PHYSICIANS  AND  SURGEONS. 

I.  In  an  action  against  a  physician  and 
surgeon,  to  recover  damages  for  neg- 
ligence and  malpractice  in  the  setting 
and  treatment  of  a  dislocated  limb,  it 
is  for  the  jury  to  say  whether,  upon 
the  evidence  it  is  established  to  their 
satisfaction  that  the  defendant   did  not 
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nee  the  means  which  experience  has 
shown  to  be  proper  and  necessary  in 
order  to  justify  a  surifeon  in  assutning 
that  he  has  restored  the  bones  to  their 
places.  (  Carpenter  agt  Blake,  60 
Barb.  488.) 

8.  In  an  action  against  a  surgeon  for 
malpractice,  it  would  be  error  to  in- 
Btruot  the  jury  that  it  is  not  materiiil 
■whether  the  defendant  was  or  was 
not  skillful   in    his  profession.     (  Id.) 

9.  One  holding  himself  out  as  a  surgeon 
is  liable  as  well  for  want  of  skill  as 
for  negligence  ;  and  the  injured  party 
may  bring  his  action  to  recover  for 
damages  resulting  from  both,  and  re- 
cover on  proving  damages  resulting 
from  either.     (   Id.) 

15.  The  fiiilnre  to  use  skill,  if  the  sur- 
geon has  II,  may  be  negligence  ;  but 
when  the  treatment  adopted  is  not  in 
accordance  with  established  practice, 
but  is  positively  injurious,  the  case  is 
not  one  of  negligence,  but  of  want  of 
skill.    (Id.) 

PLACE  OF  TRIAL. 

1.  Where  in  an  action  tor  fa! -e  imprison- 
ment, the  defendant  admits  the  impris- 
onment, but  denies  that  it  was  unlaw- 
ful, and  as  a  second  defense  sets  up 
matter  in  justification,  to  which  latter 
defense  the  plaiutitt  demurs  on  ih<; 
ground  that  the  facts  staled  do  not 
constitute  a  defense,  and  the  plaiiuitf 
then  moves  to  change  the  plact  of  trial 
for  the  couveuieuce  of  witnesses  : 

Held,  that  as  the  demurrer  is  to  the  merits 
of  the  action,  a  decision  upon  it  in  favor 
of  the  defendant  would  end  the  case, 
and  the  examination  of  witnesses  would 
be  unnecessaiy.  Motion  denied,  as 
premature.  (Uoore  agt.  PilUbury,  ante, 

PLEA  OF  TITLE. 

See  Costs.    (4  Lansing.) 

PLEADINGS. 

1.  In  an  action,  brouirl^t  upon  aoconn 
for  woik,  labor,  and  materials,  the 
complaint  alleged  the  amount  of  the 
account  to  be  $541.90,  and  that  there 
was  a  balance  due.  after  deducting  all 
payments  of  flTS.TS : 

Meld,  that  the  complaint  addmitted  a 
payment  of  $366.1.5,  and  tliat  defend- 
ant was  not  precluded  from  insisting 
npon  this  admission,  by  disputing  the 
correctness  of  the  items  of  the  account. 
(  WhiU  agt.  Smith,  46  N.  Y.  418.) 


3.  An  answer,  insufScieat  in  form  or  sub- 
stance, is  not  necessarily  frivolous. 
Such  an  answer  may  be  amended  by 
leave  of  the  court,  but  a  frivolous 
answer  is  evidence  of  bad  faith,  and 
only  ordinarilv  amendable.  That  only 
may  be  regarded  as  frivolous,  which  is 
made  to  appear  so  incontroveitibly,  by 
a  fair  stateihent  of  it  without  argur 
menu     ( TQunga  agU  Kent,  46  N.  X., 

3.  When  the  answer  patfl  in  issue  mate- 
rial allegations  of  the  complaiat, 
although  Its  form  and  structure  indicate 
that  the  iuiention  of  the  pleader  is  to 
present  a  dittereut  question,  yet  th© 
issues  in  fact  presented  cannot  be  dis- 
regarded, and  the  court  cannot  by  S 
summary  judgment,  deprive  the  de- 
fendants of  the  right  of  a  trial  of  the 
issues  thus  formed.     (Id.) 

4.  Where  a  complaint  upon  a  promissory 
note  alleged  a  making  and  delivery  of 
the  note  to  the  payee,  and  a  sale  and 
delivery  thereof  to  plaintiff,  who  wa» 
owner,  &c..  the  answer  admitted  "the 
making  and  deliverv  of  said  note  as 
averred  in  the  complaint,''  but  denied 
eacli  and  every  other  allegation,  and 
set  up  payment: 

Held,  the  answer  pnt  in  issue  the  sale 
and  delivery,  and  authorized  proof  on 
the  pai  t  of  defendant  that  the  payeaii 
was.  in  fact,  the  owner,  and  that  the 
note  had  been  paid  to  him.  lAllitagl. 
Leonard,  46  N.  F.,  688.) 

See  Counter  Claim.    (46  N.  T.) 
Libel.     (Id.) 
Specific  Performance,    (Id.) 

5.  In  an  action  npon  a  promissory  note 
brought  by  the  payee  against  the 
indorser,  the  complaint  alleged  thali 
the  note  was  executed  and  indorsed  as 
a  condition  of  a  loan  by  the  payee  to 
the  makers,  and  as  security  lor  the 
payment  thereof,  and  then  set  out  the 
note,  which  by  its  terms  was  given 
"  for  value  received.  " — Held,  that  the 
averments  were  sufficient  to  authorize 
evidence  of  the  iadorser's  privity  with 
the  negotiation,  and  if  he  indorsed 
with  a  Knowledge  that  his  name  was 
required  by  the  payee  as  a  condition 
of  making  the  loan,  and  as  security  tor 
its  payment,  be  was  placed  in  the 
8ame  condition  to  the  payee-as  thoagh 
it  liad  been  done  by  agreement ;  that 
the  value  received,  expressed  in  the 
note,  was  a  sufficient  averment  of  con- 
sideration, which,  by  the  other  allega- 
tions, was  shown  to  be  the  loan,  and 
that  these  averments  of  making,  exe- 
cution and  indorsement  over  were 
equivalent  lo'au  averment  of  delivery  | 
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and  that,  althoagh  to  negotiate  the  note 
pLiintitf  must  become  the  first  iudorser, 
yet  the  indorser,  being  pi-ivy  to  the 
trHiisHction  and  knowing  the  apparent 
rehitiou  was  not  the  actual  one,  was 
liable.  (Meyer  agt.  Hib*her,  47  N.  Y., 
265.; 

S.  In  an  action  for  goods  sold  and  deliv- 
ered, which  are  claimed  to  have  been 
purchased  by  defendants'  agent,  it  is 
not  necessary  to  set  up  in  the  answer  a 
revocation  of  the  authorily  of  the  agent, 
and  notice  thereof  to  the  plaintiffs, 
prior  to  the  sale.  Such  evidence  is 
proper  under  a  general  denial.  (Hier 
agt,  Graiiu  47  N.  Y.,  278.) 

See  Amendment.    (47  N.  Y.) 
Evidence.    (Id.) 
Insurance  Life.    (Id.) 
Trial.    (Id. ) 
Answer.     ( 60  Bath.) 
Complaint.    (Id) 
Equity.    (Id.) 

3.  Where  the  complaint  alleges  mistake 
of  facts,  and  demands  the  recission  of  a 
contract  for  that  reason,  and  the  proof 
Bbows  also  the  defendant's  fraua,  an 
amendment  conforming  the  pleading  to 
the  facts  proved  is  allowable  under 
the  Code  {$  176).  (Smith  agt.  Mackiii, 
4  Laming,  4i; 

See  Bail.     (A  Lansing.) 
Bridges.     (Id.) 
Defenses.    (Id.) 
Foreclosure.    (Id.) 
Indictment.    (Id.) 
Practice.    (Id.) 


PLEDGE. 

1,  Plaintiff  was  the  owner  of  134  shares 
<if  the  8tf  ck  of  the  First  National  Bank 
of  Johnsonville,  the  certificate  of 
■which  he  delivered  to  and  left  with  G. 
B.  &.  D.,  his  stock  brokers,  to  secure 
any  balance  of  account.  Upon  the 
certificate  was  indorsed  a  blank  assign- 
ment, and  power  of  attorney  to  trans- 
fer, signed  by  plaintiff,  purporting  on 
its  face  to  have  been  executed  '•  for 
value  received."  Plaintiff's  indebted- 
ness on  the  account  was  $3,000,  and 
interest.  G.  B.  &.  D.,  without  author- 
ity, and  without  plaintiff's  knowledge, 
pledged  the  scrip  with  other  securities, 
to  secure  an  advance  of  $45,13.5.  De- 
fendant at  the  request  of  G.  B.  &  D  , 
paid  the  advance  and  received  the 
securities.  The  other  securities  were 
sold,  leaving  $15,219.81  of  the  advance 
unpaid  : 

Held,  that  defendant  was  entitled  to  hold 
the  stock,  for  the  full  amount  remain- 


ing unpaid.  (McNiel  agt.  Th*  Tenth 
Nat.  Bk,\&N.  r.,  325.) 

See  Stock  Brokers.    (46  N.  Y.) 
POLICE  COMMISSIONERS. 

1.  The  board  of  police  commissioners  of 
the  city  of  Trov,  have  the  power,  under 
the  act  by  which  they  were  organized, 
to  remove  a  member  of  the  police  force 
by  reason  uf  hi*  being  over  age.  And 
it  makes  no  difference  whether  the 
member  removed,  was  appointed  before 
the  commissioners  had  by  tfieir  rules 
and  regulations,  fixed  the  anes  of  its 
members,  or  not.  ( The  People  agt.  The 
Police  Gomrs.  of  Troy,  ante,  385.) 

2.  As  the  commissioners  have  a  right  to 
determine  whether  a  member  is  dis- 
qualified from  acting  under  the  rules 
and  regulutions  which  they  have  a- 
dopted,  their  action  in  removal  cannot 
be  disturbed  unless  they  have  trans- 
cended their  powers.  And  as  they 
clearly  have  jurisdiction  in  such  case, 

even  if  they  act  unlawfully,  the  rem- 
edy is  not  by  mandamus,  but  by  a  coti^ 
mon  law  certiorari.  (Id.) 

POLICY  OP  INSURANCE. 
See  Insurance.    (4  Laming.) 

POSSESSION  OF  REAL  PROPERTY 

1.  Where  a  regular  judgment  is  entered 
giving  the  plaintiff  possession  of  real 
property,  and  execution  is  issued 
putting  him  m  actual  possession,  on 
setting  aside  the  judgment  and  execu- 
tion, the  proper  remedy  of  the  defend- 
ant to  compel  restoration  of  the  pro- 
perty, 18  to  apply,  under  the  Code,  to 
the  special  term  of  the  court  for  an 
order  to  show  cause  why  possession 
should  not  be  restored  to  him  and  an 
order  granted  on  the  hearing  of  the 
order  to  show  cause,  is  sufficient  au- 
thority to  restore  possession  to  the 
defendant.  If  disobedience  to  such  an 
order  is  made  it  may  he  punished  as 
for  a  contempt.  (Dawley  agt.  Brown, 
ante,  17). 

2.  Where  an  order  of  restoration  at  spe- 
cial term  is  made,  after  setting  aside 
judgment  of  dispossession  obtained  by 
the  plaintiff — tiie  plaintiff  being  in  law- 
ful possession  of  the  premises,  it  is  ir- 
regular to  include  in  such  order  of  res- 
toration granted  to  the  defendant,  an 
injunction  clause  restraining  the  plain- 
tiff from  entering  into  or  interfering 
with  the  possession  of  the  premises  and 
restraining  him  from  cultivating  or 
otherwise  using  the  premises.     Wlieu 
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restored  to  possession,  the  remedy  of 
the  defendant  would  probably  be  by 
action  for  any  illegal  entry  or  injury 
done  the  premises  by  the  plainutf.  {See 
S.  C ,  ante,  17.)  {Dawley  agt.  Brown, 
anU,  22.) 

POWER. 

When  a  public  body  is  clothed  with 
power  to  do  an  act,  which  the  public 
interest  requires  to  be  done,  and  the 
means  of  performance  are  placed  at 
its  dispoeal,  the  execution  of  the  pow- 
er may  be  insiste4  on  as  a  duty,  not- 
withstanding the  statute  couferiug  i(  is 
onlv  permissive.  (Sines  agt.  Tlie  Olty 
of  liockport,  60  Barb.) 

POWER  OF  ATTORNEY. 

See  Insurance.     (4  Lansing.) 
Tkusts  and  Trustees.    (Id.) 

POWER  IN  TRUST. 

See  Trusts   and   Trustees.     (4  Lan- 
ting.) 

POWER  OF  SALE. 

See  Equitable   Conversion.    (4  Lan- 
nng.) 

POWERS  OP  SUPERVISORS. 

See  Sdpertisors.    (4  Lansing.) 

PRACTICE. 

1.  When  a  referee  refuses  to  insert  in  a 
case  matter  relating  to  points  and 
claims  alleged  to  have  been  made  upon 
the  trial  before  him,  the  proper  remedy 
is  by  motion  to  the  court  befow,  argu- 
ment of  the  appeal  from  the  judgment 
to  compel  the  referee  to  insert  such 
matter  upon  settlement  of  the  case, 
and  to  send  the  case  back  for  further 
findings,  if  necessary  to  a  proper  review 
of  the  judtrment.  (Lejler  agt.  Field, 
47  N.  T.  407.) 

2.  A  party  cannot  require  a  referee  Xo 
find  facts  and  conclusions  of  law 
against  him  in  such  form  as  he  niav 
frame,  and  to  alloM*  exceptions  to  such 
adverse  findings  and  conclusions.    (Id.) 

3.  A  counter-claim  cannot  be  stricken 
oat  as  irrelevent,  under  section  166  of 
the  Code.  (Fellretch  agt  McKay,  47 
N.  Y.  426.) 

4.  If  there  is  any  defect  in  the  counter- 
claim, it  must  be  reached  by  demurrer 
or  by  motion  to  make  more  definite 


and  certain  under  the  last  clause  o 
section  160.     (Id.) 

5.  The  office  of  a  bill  of  particulars  is  to 
appiise  defendants  of  the  items  which 
the  plaintitf  expects  to  prove,  and  to 
restrict  the  proofs  to  the  matters  speci- 
fied. The  merits  of  the  case  cannot  be 
inquired  into  upon  motion  for  a  bill, 
nor  can  the  sufficiency  of  the  bill  be 
determined  by  the  allegations  of  the 
answer.  (Matthews  agt.  Hubbard  47 
N.  r.  428. 

6.  The  bill  of  particulars  need  not  slate 
more  than  plaintiff  is  bound  to  prove. 
If  the  specifications  .  do  not  accord 
with  the  facts,  or  if  they  omit  matters 
essential  to  the  plaintitTs  c-as".,  the 
defendant  can  take  advantage  of  it 
upon  the  trial,  not  upon  motion  to 
strike  out  the  items  objected  to.     (Id.) 

7.  If  an  answer  containing  a  denial  of 
all  the  allegations  of  tHe  complaint, 
except  as  thereinafter  stated,  is  ren- 
dered indefinite,  uncertain  or  compli- 
cated, the  remedy  is  by  motion  to  make 
it  more  definite,  and  not  by  the  exclu- 
fcion  of  evidence  upon  the  trial.  (Green- 
field  agt.  Mass.  Mut.  L.  Ins.  Co.    47  N. 

T.  430.) 

8.  Under  a  general  or  specific  denial  of 
any  part  of  a  complaint,  which  plain- 
tiff is  required  to  prove  to  maintain 
his  action,  defendant  may  give  evidence 
to  disprove  it.     [Id.) 

9.  When  a  new  trial  has  been  granted 
in  an  action  tried  by  a  jury  upon  a 
record  presenting  questions  of  law 
only,  and  the  record  presents  no  ques- 
tion or  exception  upon  which  the 
order  could  be  sustained  in  this  court, 
except  such  as,  if  decided  adversely  to 
the  party  complaining  would  be  con- 
clusive against  him,  so  that  in  no 
aspect  could  his  case  be  varied  or  put 
in  better  form  upon  a  retrial,  an  appeal 
to  this  court  is  proper  and  advisable, 
but  not  otherwise.  (Dickson  Agt.  B, 
and  Seventh  Avenue  M.  It.  Co.  47  Xi, 
Y.    507.) 

See.  Appeal.     (47  N.  Y.) 
Depositions.     (Id.) 
Motions  and  Orders.    (Id.) 
Trial.     (Id.) 

10.  If  there  is  any  foundation  for  the  ob- 
jection that  a  recovery  has  been  had 
upon  grounds  not  alleged  in  the  com- 
plaint, it  should  be  made  in  season. 
After  jtidgmeiit.  it  is  too  late  for  the 
unsuccessful  party  to  avail  himself  of 
it.     (  Updike  agt.  Abel,  60  Barb,,  lo.) 

11.  Under  the  system  of  practice  estab- 
lished by  the  Code,  in  order  to  entitle 
a   defendant  to    a  new  trial,  on  the 
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ground  that  the  plHintifll  has  not  prov- 
ed the  ciise  made  by  his  compLaiut,  it 
must  api>eiir  tliat  the  cause  of  action 
is  unproved  iu  its  entire  scope.     (  /d.) 

12.'  When  a  non-suit  is  moved  for  upon 
the  whole  case  and  evidence,  i»nd  the 
right  judgment  or  decision  is  rendered, 
it  will  uoi  be  set  aside,  as  a  general 
rule,  upon  exceptions  to  such  decision, 
because  an  erroneous  reason  was  giv- 
en for  denying  the  motion.  But  if  the 
point  presented  for  the  motion  be  a 
sound  one,  it  must  be  clearly  avoided 
or  overreached  by  other  clear  facts  or 
points  in  the  case;  orelse  an  excep- 
tion to  tlie  erroneous  ruling  must  pre- 
vail. [Shoemal-er  dgt.  Ti\e  Glens  Falls 
Lunrance  Company,  60  Barb,.   8t.) 

13.  Service  by  pablication  is  valid  with- 
in tlie  jurisdiction  by  whose  laws  it  is 
autlioiized,  but  of  no  validilv  beyond 
it.     {Phelj)s  agu  Baker,  60  Barb.,  "l07.) 

14.  If  a  complaint  be  amended,  a  copy 
must  be  seived  on  the  defendant,  and 
the  right  to  answer  is  a  substaniial 
right.  Hence  the  neglect  to  serve  an 
amended  complaint  on  infant  defend- 
ants, in  a  foreclosure  suit,  is,  at  least, 
a  great  irregularity.  But  if  too  much 
time  has  elapsed,  and  too  many  inno- 
cent parties  are  interested,  the  judg- 
ment will  not  be  disturbed  on  that 
ground.  (  McMurray  agt.  McMiwray, 
eo  Barb.,  117.) 

15.  The  33rd  section  of  the  Code,  which 
provides  tiiat  in  case  of  the  death  of 
a  Sole  plaiiititf,  th*  action  may  be  con- 
tinued in  the  .lame  of  his  representa- 
tive or  successor  in  interest,  does  not 
apply  to  a  case  where  a  siieritt'  sues 
as  such,  and  (iies  during  the  term  at 
which  the  action  is  trieii.  and  his  dep- 
uty is  also  dead.  (Orser  agt.  Tlie  Glen- 
vi'lle  Woo/en  Company,  60  Barb.,  .371.) 

16.  Such  a  case  is  provided  for,  how- 
ever, by  the  Revised  Statutes,  which 
direct  that  '"  where  au  action  is  au- 
thorized or  directed  by  Jaw  to  be 
brougiit  in  the  name  of  a  public  otH- 
cer,  his  death  or  lemoval  shall  not 
abate  the  suit,  but  the  same  may  be 
continueci  by  liis  successor  ;  who  shall 
be  substituted  bv  the  court,  and  a 
suggesiion  of  such  substitution  shall 
be  entered  on  the  record."  (  3,  R.  S. 
670,  5th  ed.)     (Id.) 

See  Cricditors.     (  60  Barb,.) 
Evii)i;scE.    {Id.) 
HtoHWAva.     (Id.) 
Inf.\nts.     (Id.) 

JURi.SDlCTOIN.       [Id.) 

Usury     (Id.) 

17.  A  cause  of  action  against  executors, 


for  services  rendered  their  testator 
upon  his  retainer  in  an  action  brought 
against  him,  is  improperly  unite<l  with 
a  cause  of  action  upon  a  special  agree- 
ment with  the  executors,  for  continu- 
ance of  the  services  in  the  game  action 
to  which  they  have  been  substituted, 
as  defendants,  for  the  testator  afler  his 
detease.  (Austin  agt.  Monroe,  \  Lan- 
sing, 67.) 

18.  Where  the  plaintiff  brought  his  action 
against  two  defendants,  asking  judg- 
ment for  the  recovery  of  moneys  paid 
on  a  sale  of  worthless  stock,  and 
alleging  fraudulent  represeniations  and 
collusion,  by  which  he  had  been  in- 
duced to  make  the  purchase,  and  a 
tender  of  the  stock  to  one  ot  the  defend- 
ants, and  a  referee  havina.  upon  insuffi- 
cient evidence  of  collusion  between 
them  and  of  joint  interest  directed 
judgment  against  the  defendants  joint- 
ly, it  seems  that  ihe  court,  on  appeal, 
would  refuse  to  sever  the  judgment, 
affirm  it  as  to  the  only  defendant 
shown  to  be  liable,  and  set  it  aside  as 
to  the  other,  or  in  case  each  were 
shown  to  be  equally  liable,  to  affirm 
the  judgment  against  such  defendant 
as  the  plaintiff  might  elect,  inasmuch 
as  the  action  by  reason  of  the  need  of 
necessary  averments  in  the  complaint 
was  not  maintainable  for  damages  ou 
account  ot  fraud,  and  was  not  main- 
tainable against  one  of  the  defendants 
for  the  purchase-money,  ou  the  ground 
of  failure  ot  cousideraiion  or  rescission 
of  contract,  because  the  stock  had  not 
been  tendered  back  to  him.  (Bubbell 
agt.  Alden,  4  Lansing,  214.) 

19.  Where  the  court  make  au  order  upon 
exceptions  to  the  report  of  an  inter- 
locutory referee,  ami  render  jmigment 
in  accordance  with  the  order,  upon 
appeal  from  the  judgment  the  court 
will  not  review  such  order,  unless  the 
exceptions  .  to  the  final  conclusions  of 
law  bring  up  for  review  some  question 
affected  by  it.  (Mussell  agt.  Bujlon., 
4  Lansing,  399.) 

20.  On  a  trial  before  a  referee  the  com- 
plaint being  for  trespass  on  land,  the 
plaintiffs'  proofs  tailed  to  establish  a 
cause  of  action  in  trespass,  but  was 
sufficient  to  sustain  one  for  waste.  No 
application  was  made  to  conform  the 
pleadings  to  the  proof,  or  to  apply 
the  law  to  the  undisputed  facts  with- 
out reference  to  the  particular  allega- 
tions of  the  complaint — Held,  that  the 
plaintiffs*  complaint  was  properly  dis- 
missed. (Tracy  agt.  Ames,  4  Langina. 
500.) 

See  Action.     (4  Landing.) 
Appeal.     (  Id.) 
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Arrest.    ( Id.) 

Bail     {Id.) 

Costs.    (Id.) 

Ejectment.    [Id.) 

Evidence.    (Id.) 

Execution.    \Id) 

Husband  and  Wife.    (Id.) 

Order  of  Court.    {Id. ) 

Parties  to  Action.     {Id.) 

Pleadings.    (Id.) 

Eailroad      Municipal      Bonds. 

{Id.) 
Submission     of      Controversy, 

{Id.) 
Surface  Water.    {Id. 


PREMIUM  NOTES. 

See  Insurance.  Fire.     (46  iV.  T.) 
Insurance  Companies.  (60  ^rb.) 
Insurance      '4  Lansing.) 

PKESCRIPTION. 

L  Where  the  parties  maintaining'  and 
usiii^  a  dam  npon  a  stieam  below 
p.'ainiiti's  dam,  had  for  more  than 
tweniy  years  used  flush  boards  upon 
their  dam,  more  or  less  at  different 
seasons  ol  the  year,  which  were  so  far 
removed  when  they  materially  inter 
fered  with  plaintili's  mill  by  flowing 
back  water  npon  his  wheel,  and  when 
complaint  was  made,  as  to  satisfy  the 
demand,  but  were  not  entirely  re- 
moved, one  board  being  almost,  if  not 
quite  miiversally  left  on  after  com- 
plaint, without  further  objection: 

Held,  that  the  proprietors  of  the  lower 
dam  had  aquirea  a  prescriptive  right 
to  plai-e  and  use  flush  boards  thei'eon 
to  a  height,  that  would  not  materially 
obstruct  the  action  of  plaintitFs  mill 
■wheels.  The  right  to  be  measured 
and  limited  only  by  its  nonjiijuryto 
the  use  of  plaintiffs  mill.  (Sail  agt. 
Auffsbury,  46  N.  Y.,  622.) 

See  Adveksb  Possession.   (4  Lomsuu/.) 
Easement.    (Id. ) 
Estoppel.    (Id.) 

PRESIDENT'S  PROCLAMATION. 
S«e  Contract.    (4  Lannng.) 

PRESUMPTION. 

Bee  Findings  of  Pact  and  Concltj- 

BioNS  of  Law.     {A&  N.  Y.) 

Vendor  and  Vendee.    (Id.) 

1.  The  pruHuinpiinn  of  law,  that  when 
the  owner  of  a  whole  tenement  divi<les 
the  same  and  conveys  a  portion,  the 
parties  contract  witE  reference  to  the 


visible  physical  condition  of  the  prop 
erty  at  the  time,  may  be  repelled  by 
actual  knowledge  on  the  part  of  the 
contracting  parties  of  facte  which  nega- 
tive any  deduction  to  be  drawn  from 
the  apparent  condition.  Where,  there 
is  pr(Jl>f  of  such  knowledge  they  are 
presumed  to  have  contracted  not  solely 
with  reference  to  its  condition,  as  it 
would  have  been  presented  to  a  stran- 
ger, but  as  it  was  known  to  be  by  the 
parries.  {Simmmii  agt.  Cloonan,  47  If. 
Y.,  3.) 

2.  Where,  from  the  facts  of  the  case,  it 
appears  that  a  violent  death  was  either 
tee  result  of  accidental  injuries  or  of  a 
suicidal  act  of  deceased,  the  presump- 
tion of  law  is  against  the  latter.  {MaL 
lory  agt.  The  T.  Ins.  Co.  47  N.  Y.,  52. 

3.  The  law  presumes,  as  against  a  debtoii 
in  the  absence  of  proof  to  the  contrary, 
that  au  assignment  of  the  demand 
against  him  was  made  with  due  author- 
ity and  upon  a  good  consideration ; 
also,  that  it  is  fair  rather  than  fraudu- 
lent. The  fact,  therefore,  that  an 
assignment  by  the  president  of  a  bank 
was  in  consideration  of  a  private  in- 
debtedness on  his  part  to  the  assignee, 
is  not  sufficient  to  raise  a  presumption 
in  favor  of  the  debtor  that  the  assign- 
ment was  without  authority  and  in 
violation  of  duty,  and  does  not  effect 
the  validity  of  the  assignment.  {£elde% 
agt.  Meeker,  47  If.  Y.,  .307.; 

See  Easement.    (47  iV.  Y.) 
Evidence.    {Id.) 
Navigation.     {Id.) 
Bridges.     (4  Lansing.) 
Chattel  Mortgage.    {Id.) 
Common  Carrier.     (Id,) 
Evidence.     (Id) 

HiGUWAYS  AND  STREETS.      (Id.) 

Insurance.  (Id.) 
Judgment.  (Id.) 
Penalty.     {Id.  )■ 

Railroad      Municipal      Bomd& 
(Id.) 

PREVIOUS  SUIT. 
See  EviDKNCB.     (4  Lan*i-ng.) 

PRINCIPAL  AND  AGENT. 

1.  Au  agency  to  transact  bnsinesa  for  an 
individual,  is  terminated  by  the  forma- 
tion of  a  copartnertldp.  (Iloppock  agt. 
Moses,  ante,  201.) 

2,  Where  an  agent  has  been  in  the  habit 
of  [uircliaHiug  ifoods  of  a  firm  for  and 
ill  ttie  name  of  an  individual,  and  sub- 
sequently purchases  a  bill  of  goods  for, 
auU  has  ih«iu  shipped  iu  the  name  of  a 
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coparinerxhip  firm,  of  which  he  asaeits 
at  the  time,  iliai  tliet-ame  individual  for 
■whom  he  fornieriy  puicliused  is  a  niem- 
bei-,  the  selling  tinn  are  bound  to  take 
notice  of  tiie  termination  of  the  pur- 
chaser's agency.  (Id.) 

3.  The  purchaser  lias  no  more  authority 
by  liis  acts  or  declarations  in  behalf  of 
the  new  firm,  to  bind  the  indrvidual  tor 
■whom  he  formerly  purchased  by  vir- 
tue of  his  former  agency,  than  he  had 
to  take  in  a  partner  witliout  the  con- 
sent of  such  individual.  As  he  had 
no  authority  from  the  latter  to  purchase 
goods  in  the  name  r)f  the  firm,  his  doing 
BO  was  an  assumyxion  of  authority  of 
■which  liie  selling  firm  had  legal  notice 
by  the  manner  of  doing  the  business 


11 


(Id.) 

4.  Thedeclarationsof  an  individual  agent 
of  one  member  of  a  firm  cannot  be  used 
as  evidence  to  prove  a  partnership 
against  either  member  of  the  firm. 
(Id.) 

&.  An  agent,  acting  within  the  scope  of 
his  authority,  and  disclosing  liis 
agency,  will  iiot  be  personally  bound, 
unless  upon  clear  and  explicit  evidence 
of  such  an  intention.  The  rule  is  still 
stronger  in  tlie  case  of  a  public  agent. 
(Halt  agt,  Lauderdale,  46  iV.  Y.,  70.) 

6.  An  action  cannot  be  maintained 
against  an  agent,  although,  having' 
money  of  his  principal's  in  his  hands, 
applicable  to  the  payment  of  the  debt 
of  his  principal,  he  refuses  pay  it.  He 
is  responsible  to  his  principal  onlv  for 
neglect  of  duty,  and  owes  no  legal 
duty  to  the  creditor.  (Id.) 

See  Husband  and  Wife.    (46  If.  T.) 
INSU14ANCE,  Life.     (Id.) 
Statute  of  Frauds.    (Id.) 
Stock  Brokers.    (Id.) 

7.  Defendants  represented  a  voluntary  as- 
sociation which  owned  a  cheese  factory; 
this  they  leased  to  C  He  contracted 
to  manufacture  cheese  for  them  at  a 
specified  sum  per  hundred  pounds. 
No  right  of  supervision  was  reserved. 
Defendants  carried  on  the  business  by 
furni,«hintr  the  materials,  taking  the 
products  and  selling  them  in  the  market, 
as  an  article  manufactured  by  them. — 
ffeld.  that  as  to  the  public  they  assum- 
ed the  characters  of  principals,  and 
adopted  the  responsibility  of  the  manu- 
facture, and  were  liable  for  the  frauds 
of  C.,  or  his  subordinates,  in, the  manu- 
facture of  the  cheese.  (Durst  agt. 
Burton.  47  N.  Y.  167.) 

8.  Where  one  assumes  to  act  as  agent 
for  a  single  member  of  a  firm  in  the 
Bale  of  partnership  property,  the  receipt 


by  the  assumed  principal  nf  the  money 
received  on  the  sale  is  a  ratification  of 
the  agency,  and  an  adoption  of  the 
means  by  which  it  was  obtained.  And 
when  the  pnrciiaser  was  iuMuirant  of 
the  existence  of  the  partnei-i^hip,  the 
other  partners  need  not  be  joined  in  an 
action,  to  recover  back  the  money 
paid,  for  fraud  on  the  part  of  the 
ajreiit.  or  for  mistake.  (Leslie  agU 
Wiley,  47  N.  Y.,  648.) 

9.  The  declared  principal  becomes  liable 
immediately  upon  the  receipt  of  the 
money,  and  his  subsequent  division  of 
it  among  persons  who  were  strangers 
in  the  transaction  to  tlie  plaintiff 
cannot  affect  his  liability.     (  Id.) 

See  Banks  and  Banking.     (47  N.  Y.) 
Railroad  Cori'orations.    (Id.) 

10.  It  is  well  settled  that  a  debtor  is  au- 
thorized to  pay  an  agent  any  sum 
which  is  due  upon  a  security  which 
has  been  entrusted  to  the  agent  by 
the  holder,  for  tlie  purpose  of  collect- 
ing any  part  of  it;  as  where  the 
agent  has  been  authorized  to  leceive 
the  interest  only,  but  receives  the 
principal.  (  Doubleday  agt.  Kress,  60 
Barb.,  181.  J 

11.  Indeed  the  authorities  go  to  the  ex- 
tent of  holding  a  payment  valid, 
made  to  an  agent  who  is  merely  en- 
trusted with  the  possession  of  the  se- 
curity, without  express  anth(Mity  to 
receive  or  collect  any  part  of  it.  The 
ostensible  auih<irity  attributed  to  a 
party  to  whom  is  entru.sted  an  instru- 
ment to  secure  the  payment  of  money, 
is  to  receive  payment  according  to  its 
terms.     (Id.) 

V2.  Althoueh  an  indorsement  is  requisite 
to  render  a  note  negotiable,  it  is  not 
necessary  to  the  validity  of  a  pay- 
ment. A  delivery  of  tlie  note,  to  the 
maker,  is  all  that  is  required,  upon 
the  payment  thereof,  either  to  the 
payee  or  his  agent.     (  Id.) 

See  Consignor    and    Consignee.    60 

Bai'J),. ) 
Common  Carrier.     (4  Lansing.) 
Insurance     (Id.) 
Judgments.    (Id.) 
Notes  AND  Bills.    (Id.) 
Penalty.    (Id.) 
Separate    Estate    of    Married 

Women.     (Id.) 

PKINCIPAL  AND  SUEETY. 

1.  Defendant  guaranteed,  that  B.  &  S. 
should  receive  and  pay  for  a  steam 
engine  and  two  boilers,  of  a  given 
capacity  and   power,  particularly  des- 
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cribed,  at  an  agreed  price.  By  an  ar- 
rjingeineiit  of  the  principals,  without 
the  assent  of  the  surety,  an  engine  with 
three  boilers,  and  of  a  greater  capacity 
and  power,  at  an  additional  price,  was 
bubcstituted: 

Meui,  that  tiie  change  in  the  contract  was 
a  iniiterial  one,  imposing  entirely  new 
obligations  upon  the  contracting  pur- 
lies,  and  discharged  the  surety  from 
any  liability.  (Grant  agt.  Smith,  46 
iV.  r.,  93.) 

See  Husband  and  Wife.   (46  N.  Y.) 

a.  The  surety  upon  a  promisory  note  is 
not  discharged  from  liability  by  neg- 
lect of  the  payee  to  proceed  upon  request 
after  maturity,  for  its  collection  against 
the  principal  debtor,  where  the  latter 
is  insolvent  at  the  time  of  the  request, 
and  so  remains,  and  the  debt  is  uncol- 
lectible from  him.  (Field  Aj^t.  Cutler, 
4  Lansing,  195.) 

3.  Craig  agt.  Parkin  (40  N.  Y.,  181)  dis- 
tinguished.    (Id.) 

See  Lease.     (4  Lanting.) 

PRINCIPAL  IN  SECOND  DEGREE 

See  Evidence.    (4  Lansing.) 
Indictment.    (Id.) 

PRIORITY. 
8u  Creditobs.    (  60  Barh,.) 

PRIVATE  WAY. 

1.  The  extent  to  which  the  owner  of 
land  may  interfere  with  the  use  of  a 
private  way,  to  which  it  is  subject,  by 
gites  or  bars,  depends  upon  the  pur- 
poses for  which  the  way  is  used,  and 
the  nece.isity  for  their  erection  to  pro- 
tect his  property.  (Hiuon&^t.  Young, 
4  Laming,  63.1 

2.  In  the  case  of  a  way  over  agricultur.il 
laud,  for  the  benefit  of  owners  of  the 
same  description  of  lands,  the  fair 
criterion  of  extent  of  obstruction  is, 
whether  the  owner  of  the  servient 
estate,  having  no  interest  to  embarrass 
his  own  user  of  it,  would,  for  the 
protectitin  of  his  other  property,  be 
likely  to  erect  such  obstructions.  In 
every  case,  the  question  is  for  the 
jury.     {Id.) 

PRIVITY  OF  CONTRACT. 

8te  Action.    (4  Lanting.) 
COSTBACT.     (Id.) 


PRIVILEGED    COMMUNICATION. 

1.  The  proprietors  of  a  mercantile  agency 
engaged  in  collecting  and  publishing 
for  circulation  among  all  its  patrons, 
information  as  to  the  standing  and 
tinanciai  credit  of  merchants  and 
traders,  are  liable  for  a  false  report 
thus  disseminated,  injurious  to  the 
credit  of  the  subject  of  it,  although 
made  in  good  faith  and  upon  informa- 
tion deemed  reliable.  Sucli  a  com- 
munication is  privileged,  only  when  it 
is  coiilined  to  those  having  an  interest 
in  the  information.  (Siuiderliii  et  aL 
agt.  Bradstreet  etal.,  46  iV.  Y.,  188.) 

PROCEEDINGS  FOR  BONDING 
MUNICIPAL  CORPORATIONS. 

See  Railroad  Municipal  Bonds.    (4 

Lansing.) 

PROCEEDINGS  FOR  CONTEMPT. 

See  Execution.     (4  Lansing.) 

PROCEEDINGS  IN  REM. 

See  Federal  Cockts.    (4  Lansing.) 

PROMISE      FOR      BENEFIT      OF 
THIRD  PERSON. 

See  Contract.    (46  iV.  Y.) 

PROMISE  TO  ONE  FOR  BENEFIT 
OF  ANOTHER. 

See  Action.     (4  Lansing.) 

PROMISSORY  NOTES. 

See  Bills,  Notes,  Checks.    (47  JV.  Y.) 

1.  Where  the  defendant,  at  the  time  of 
making  a  promissory  note,  was  not 
under  arrest  or  imprisonment,  but  was 
at  his  residence  in  this  ptate,  where 
he  had  committed  no  criminal  ott'ense 
for  which  he  could  be  arrested  or  im- 
prisoned ;  having  made,  at  most,  aa 
was  alleged  by  the  payee,  only  some 
fraudalent  representations  in  respect 
to  the  value  of  land  upon  which  he 
had  a  mortgage  that  he  had  sold  to 
the  payee  of  the  note;  which  sale,  and 
the  repieseutatioiig  that  induced  it, 
wer'!  made  in  the  State  of  Illinois  ;  it 
waskeld  that  as  tnere  was  no  ground 
for  the  defendant's  arrest,  in  either 
State,  on  a  criminal  charge,  or  for  bis 
being  taken  to  Illinois  in  any  criminal 
proceeding  for  such  fraud,  a  threat  of 
such  an  arrest  consiiinted  no  defense 
to  an  action  upon  the  note.  (  Knapp 
agt.  Hyde,  60  Barb.,  80.) 
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2.  Wliere  in  an  action  upon  a  promissory 
note,  the  case  does  not  show  that  the 
note  was  negotiable,  its  negotiability 
will  not  be  prettumed.  (  Ilvant  agt. 
Williams,  Id.  346.) 

3.  If  a  note  is  not  negotiable,  the  as- 
signee takes  it  subject  to  all  defenses 
of  the  maker  against  the  payee ; 
whether  it  be  due  at  the  time  of  the 
assigument  or  not ;  the  same  as  the 
holder  of  a  negotiable  instrument 
does,  who  lalieB  it  after  it  has  become 
due.     (Id.) 

See  Answer.     (  60  Barb,.) 
GiiNERAL   Issue.    (Id.) 
Married    Women.    ( Id.) 
Menaces.     {Id.} 
Principal  and  Agent.     ( Id.) 
Usury.     {Id.) 
Notes  and  Bills.     (4  Lansing.) 

PROPERTY  EXEMPT  PROM  EXE- 
CUTION. 

See  Execution.    (4  Lansing.) 

^  PROOF. 

See  Evidence,    (i  Laming.) 

PROTEST. 

Set  Banks  and  Banking.    (47  N.  T.) 

PUBLICATION. 

See  Partition.    (  60  Barb,.) 

PUBLIC  OFFICER. 

1.  Instructions  to  the  jury,  to  the  effect 
that  a  public  officer  may  be  held  liable 
for  the  maliciousness  of  his  motives  in 
the  performance  of  acts  as.sumed  to  be 
fully  authorized  and  warranted  in  law, 
are  erroneous.  {Moran,  agt.  McLeams, 
4  Lansing,  288.) 

PURCHASE. 

See  Contract.    (4  Lansing') 
Salb  of  Chattels.    {\ld.) 

Q. 

QUANTUM  MERUIT. 

See  Railroad  Company.     (\  Lansing.) 
QUESTIONS  OF  LAW  AND  FACT. 

See  Submission  of  Controversy.  (46 

N.  Y.) 


See  Appeai.     (47  N.  T.) 
Costs.     [Id.) 
Easement.     ^Id.) 
Navigation.     ( Id. ) 
Railroad  Corporations.     (Id.) 
Trial.     (Id.) 

1.  Where  a  fact  not  in  itself,  or  in,  view 
of  attending  circun.stances,  incredible 
or  improbable,  is  positively  and  dis- 
tinctly testified  to  by  witnesses  who 
are  unimpeached  and  uncontradicted, 
it  is  error  if  the  couit  submit  it  to 
decision  of  the  jury.  (Kohinson  agt. 
McMantLs,  4  Laming,  380.) 

See  Ejectment.    (4  Lansing) 
Evidence.    (Id.) 
Insurance.     (Id.) 
Judge's  Charge.     (Id,) 
Private  Way.    (Id.) 

QUO  WARRANTO. 

See  Corporations.    (47  N.  T.) 


R. 

RAILROADS. 

1.  In  an  action  against  a  railroad  com- 
pany for  causing  death  from  negligence; 
It  appeared  from  the  plaintiff's  testi- 
mony, that  the  day  was  very  stormy — 
wina  high,  blowing  hard  and  snow 
falling  very  fast,  which  made  it  diffi- 

.  cult  to  see  a  train  of  cars  at  the  place 
■where  the  highway  crossed  the  rail- 
road, more  than  six  or  eight  rods  dis- 
tant; that  just  before  the  deceased 
attempted  to  cross  the  track  with  his 
horses  and  wagon,  a  carman  with  a 
load  crossed  the  track,  and  there  were 
other  teams  approaching  the  track  be- 
hind that  of  the  deceased.  (Hackford 
agt.  N.  Y.  Cent.  &  Hudson  B.  B.B.  Co. 
ante,  222.) 

2.  The  drivers  of  other  teams  stopped, 
seeing  the  approaching  engine,  and 
cried  '' whoa  to  the  deceased  just  be 
fore  he  got  on  the  track  ;  the  deceased 
did  not  regard  it  but  drove  on  and  was 
instantly  struck  and  killed.  (Id.) 

3.  The  witnesses  testified  that  as  the  en- 
gine was  approaching  the  track  the  bell 
was  not  rung  nor  was  the  whistle 
blown;  the  train  was  running  at  the 
speed  of  about  !20  miles  an  hour,  and 
there  was  no  sign  indicating  the  cross 
ing.  The  railroad  track  was  higher 
than  ihe  land  on  either  side,  and  higher 
than  the  highway.  Near  the  crossing 
(in  fi.ir  weather)  a  train  could  be  seen 
for  a  distance  of  1400  feet  in  one  direc- 
tion, and  an  eighth  of  a  mile  in  the 
other.  (Id.) 
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4.  The  plaintiff  was  non.  suited  at  the  cir- 
cuit, on  the  ground  that  the  deceased 
wag  himself  guilty  of  negligence  : 

Held,  bv  the  general  term,  on  appeal, 
that  the  court  committed  an  en  or  in 
retusing  to  submit  the  question  of  con- 
curring negliu'euce  of  the  deceased  to 
the  jury.  Had  the  day  been  a  fair  one 
«o  that  there  was  nothing  to  prevent  a 
person  from  seeing  and  hearing  an  ap- 

E reaching  train,   the  deceased   would 
ave  been  chargeable  with  the  gross- 
est negligence.  {Id. 

5.  On  a  trial  of  this  kind,  the  plaintiff  is 
not  bound  to  disprove  affirmalively  his 
own  negligence.  But  where  on  the 
trial  there  is  evidence  of  negligence  on 
the  part  of  the  plaintiff,  whether  it 
comes  from  plaintiff's  or  defendants 
■witnesses,  the  plaintiff 'must  overcome 
it,  in  order  to  eiiiiile  himself  to  recover. 
In  this  way,  and  in  this  way  only,  is 
the  plaintiff  bound  to  disprove  his  own 
negligence.  {Id.) 

6.  Where  the  owner  of  freight ;  which 
is  to  be  carried  by  several  railroad 
companies  before  it  reaches  its  final 
destination,  enters  into  a  Special  con- 
tract with  the  railroad  company  from 
where  it  starts,  to  carry  the  freight,  for 
a  specified  price  to  a  certain  station, 
which  is  the  termination  of  the  route 
of  said  railroad,  and  there  to  be  deliv- 
vered  to  another  railroad  as  a  connect- 
ing line,  the  owner,  in  consideration  of 
the  reduced  price  on  the  freight,  agree- 
ing to  assume  the  risk  of  fire  and  other 
contingencies,  which  risk,  and  the 
other  stipulations,  are  made  applica 
ble,  by  the  general  printed  form  of 
the  contract,  to  all  the  other  com- 
panies, is  not  a  through  contract,  which 
enables  the  companies  after  the  first, 
to  avail  themselves  of  the  owner's 
special  agreement  with  the  first. 
( Babcock  agt.  The  Lake  Shore  dk  Mich. 
Southern  ii.R.  Co.,  ante,  317). 

*.  The  latter  companies  take  the  freight 
under  the  liabiliy  of  common  carriers, 
and  if  the  freight  is  destroyed  by  fire 
while  111  the  possession  of  one  of  them 
it  is  liable  as  a  common  carrier.     (Id). 

8.  It  must  however  appear  to  be  clear 
by  the  special  contract  of  the  owner 
with  the  first  railroad,  that  it  was  in- 
tended to  cover  only  the  route  of  that 
road.  And  in  construing  such  a  con- 
tract, the  printed  form  must  ^ive  way 
to  the  written  word  where  it  is  iucou- 
sisteut  with  the  latter.  (Id). 

9.  Two  boys,  one  twelve  and  the  other 
five  years  of  age — the  eldest  leading 
the  youngest  by  the  hand,  undertook 
to  cross  the  Second  Avenue,  from  west 


to  east,  near  28th  Street  in  the  city 
of  New  York,  about  noon  in  the  day  ; 
a  Second  Avenue  street-car  was  ap- 
proaching them,  and  about  ninety  or 
a  hundred  feet  south  of  them,  upon  au 
up  grade,  when  they  reached  the  wes- 
terly rail  of  the  railroad  ;  and  after  the 
eldest  boy  had  cleared  the  easterly 
track  and  the  horses,  the  off'  horse 
struck  the  youngest  boy — who  was  a 
little  behind,,  knocked  him  down  and 
the  forward  wheel  of  the  car  ran  over 
him  and  severed  his  right  arm  neaj'  the 
shoulder.  (Pendrill  agt.  Second  Ave. 
B.B.  Co.,  ante,  399.) 

10.  On  the  trial  the  testimony  showed 
that  the  car  in  which  was  but  a  few 
paseengers,  was  driven  with  great 
rapidity— so  mnch  so  that  the  witness 
would  be  unable  to  get  on  or  off  it ;  that 
the  driver  stood  on  the  fiont  platform 
leaning  his  shoulders  against  the  car, 
with  loose  reins  which  he  was  swing, 
ing  up  and  down  upon  the  horses  to 
urge  them  to  greater  speed  ;  that  with 
proper  driving  and  care  the  car  could 
have  been  stopped  within  sixteen  to 
twenty-two  feet,  "and  the  collision 
avoided  : 

Held,  that  the  judgment  dismissing  the 
complaint,  and  the  orderdeuyinga  new 
trial  upon  the  judges'  minutes,  ap- 
pealed from,  be  set  aside,  and  a  new 
trial  ordered.   (Id.) 

11.  Where  the  employee  of  a  railroad 
company  (a  conductor),  under  a  mis- 
take of  facts,  or  of  judgment,  ejected  a 
person  from  the  car  in  which  he  was 
a  passenger,  which  act  wa.-  not  justified 
by  the  passenger's  misconduct : 

Held,  that  the  company  was  liable.  So, 
also,  where  there  was  justifiable  cause 
for  ejection,  but  excessive  force  was 
nsed  (not  wantonlv  or  maliciouslv). 
(Hioqins  agt.  The  W.  T.  and  B.  B. 
Co     46  N.  r.,  23.) 

12.  Railroad  c<irporatioi;s  are  not,  in  the 
purview  of  the  tax  laws,  non-residents 
of  any  town  in  which  they  possess 
lands ;  such  lands  are  to  be  assessed 
against  tnem,  tjie  same  as  against  in- 
habitants of  the  town,  and  not  as  non- 
resident lands.  (  2'he  People  ex  rel.  agt. 
Casiily  et  al.  46  iV.    Y.,  46.) 

13.  The  word  s"  laborer  "  and  "labor,"' 
as  nsed  in  the  general  railroad  act  of 
1850  (sec.  12,  chap.  140,  laws  of  1850), 
which  gives  a  laborer  a  claim  against 
the  company  for  the  indebtedness  ot  a 
contractor  in  certain  cases,  and  to  a 
limited  amount,  tire  used  in  their  ordi- 
nary and  usual  sense,  and  im(ily  the 
personal  service  ai'd  work  of  the  indi- 
vidual designed  to  be  protected.    The 
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fwnuT  does  not  inolnde  one  who  con- 
triictt-  for  ami  fiinii^iifs  ihi  labor  and 
Fervid-  (if  others,  or  wlio  conn-acts  for 
iiini  tnrniaiit'sa  team  or  leainsfor  work, 
wlit'ihcr  \vi;h  or  wiihour  his  own 
pervices.  (lialrh  >\gx.  N.  Y.  S  O.  M. 
M.  It.  Co..  46  ^V.  r.,  51?.l.) 

14.  Piipsenu'er  depots;  convenient  and 
i)ro))er  |>laces  for  the  stoiin.i;  and  keep- 
liiij;  of  cars  and  loc  "motives ;  proper, 
eecure  and  convenient  jdaces  for  th.e 
receipt  and  delivery  freiglit,  and  for 
the  safe  and  secure  keeping  of  pioperty 
between  the  time  of  its  receipt  and  dis- 
patch, or  after  its  arrival  and  dis- 
charge, and  hnfoie  aelivery,  are  among 
the  acknowledged  necessities  for  the 
running  and  operating  a  railroad,  and 
the  right  to  take  laniis  for  those  pur- 
poses, is  included  in  the  grant  of  power 
given  1)V  the  general  railroad  act  as 
amendeci  in  ISOU  flaws  of  18()9.  chap. 
237,  sec.  1^,  which  authorizes  railroad 
corporations  to  acquire  real  estate  •'  for 
the  purposes  of  its  corporation,  or  for 
the  pui|)osp  of  ruiininir  or  operatinsr " 
ii8  road.  (In  re  N.  F.'  dk  B.  B.  li.  Co. 
agt.  Kip,  46  iV.  Y.,  .564.) 

15.  The  H.  &  N.  F.  R.R.  Co.  and  the  B. 
&  L.  K.  li.  Co.,  both  of  whose  lines 
run  through  the  village  of  Tonavvanda 
to  the  city  of  Buffalo,  entered  into  an 
agreement,  by  which  the  right  of  way 
on  the  line  adopted  by  the  B.  &  \j.  \i. 
K.  Co.  was  to  he  procured,  and  the 
grading,  &c.,  to  be  done  at  joint  ex- 
pense, each  company  to  lay  one  track 
at  its  own  expense.  The  B.  &  L.  R. 
R,  Co.  was  engaged  in  constructing  its 
track,  when  it  was  consolidated  with 
other  companies  into  the  N  Y.  C.  R. 
R.  Co..  which  latter  company  coin- 
jileted  the  track  and  ran  its  trains 
over  it  from  Lockpoii  to  Buffalo. 
The  ]J.  &  N.  F.  R.  R.  Co.  never  laid 
anv  track  iip'iii  the  line  acquired  under 
the  agreement.  The  X.  Y.  C.  R.  R. 
C').  entered  into  an  agreement  with 
the  B.  &  N.  F.  R.  R  Co..  by  the  terms 
of  wiiich  it  acquired  the  right  to  use 
the  road,  property  and  franchise  of  the 
latter  during  its  corporate  existence. 
By  its  charter  the  latter  company  was 
authorized  to  charge  four  cents  a  mile 
for  transporting  passengers.  Sulise- 
quenilv,  under  the  provisions  of  chap. 
302,  laws  of  18.55.  the  N.  Y.  C.  R.  R. 
Co.  acquired  all  the  stock  of  the  B  &, 
N.  F  R.  R.  Co.,  and  filed  the  required 
certificate  with  the  secretary  of  state: 

Held,  that  the  contract  between  the  N. 
Y.  C.  and  the  B.  &  N.  F.  R.  R.  Cos. 
•was  valid.  By  it.  the  former  became 
the  lessee  of  "the  latter  within  the 
meaniuu  of  the  statute  of  1855,  and  by 
a  compliance  with   the   provisions   of 


that  statute,  became  vested  with  all 
the  property  and  franchises  of  the  lat- 
ter, mcUKiiiig  the  right  to  charge  four 
cents  a  mile  over  its  track,  but  this 
right  did  not  extend  to  the  track  con- 
structed by  the  B.  iV  L  R.  R  Co.,  or 
by  the  N.  Y.  C  R  R.  Co.,  its  successor. 
[i'lsher  at't.  The  N.  Y  C.  &  U.  li  B. 
B.  Vos„  46  N.  Y.,  644.) 

16.  Under  the  provisions  of  the  act  of 
1867,  lo  prevent  extortion  l)y  railroad 
companies  (chap.  185,  laws  of  1857^, 
only  one  penalty  of  fifty  <iollars,  to- 
gttlier  with  the  excess  of  fare,  can  be 
recovei-ed  lor  all  acts  committed  prior 
to  the  commencement  of  the  action. 
{Id) 

17.  A  recovery  can  be  had  under  this  act 
by  a  piirty  who  has  paid  the  excessive 
fare  when  riding,  simply  for  the  pur- 
pose of  obtaining  the  penalty.     {Id.) 

5'ee  CoMMox  Cahkier.     (46  iV;    Y.) 
Town  Bokdi.nu.    (Id.) 

18.  Plaintiff,  a  passenger  upon  defend- 
ant's car.  desiring  tc  alight,  vassed- 
out  upon  the  platform  and  requested 
the  conductor  to  stop  the  car,  and 
refused  to  get  out  until  the  car  had 
come  to  a  full  stop  ,  whereupon,  and 
while  the  car  was  in  motion,  he 
threw  her  from  the  car  with  great 
violence  out  upon  the  jiavement, 
whereby  she  was  seriously  injured. 

Held,  that  the  act  was  a  wanton  and 
wilful  trespass,  not  in  the  performance 
of  any  <iuty  to,  or  of  anv  ac*  author- 
ized by  <leiendant,  and  tfiat  defendant 
was  nor  lial)le.  {f.taacs  atrt.  T/ie  '3d 
Ave,  B.  li.  Co.,  47  N.  Y.,  122.) 

19.  In  proceedings  for  the  condemnation 
of  lands,  .mder  the  provisions  of  the 
act  incorporating  the  B.  and  A.  R.  R. 
Co.  Laws  of  18:5fi,  chap.  242.  and  of 
1843,  chap.  169),  judgment  creditors 
were  not  required  to  be  made  parties. 
They  are  in  no  sense  "  owners-'' 
Upon  the  comph-lion  of  the  proceed- 
ings, and  payment  of  the  compensation 
to  the  owner,  the  company  acquired 
the  light  to  the  possession  and  use  of 
the  lands  free  from  all  judtrinent  liens. 
(  Watson  aire.  The  N.  Y.  B.  B.  Co.,  47 
jV.  Y.,  157.)' 

20.  Where  the  conductor  upon  a  railroad 
has  been  instructed  by  the  company 
to  demand  of  every  passenger  a  cer- 
tain fare,  and  to  remove  from  the  car 
any  passenger  refusing  to  pay  the 
same ;  if  the  company  has  not  the 
rii.'ht  to  demand  tiie  required  fare,  it 
is  liable  for  any  force  used  upon  the 
person  ot  a  jiasseiiiier  in  an  attempt 
to   execute   such   order;  if  it   ha-^  •' ^ 
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right  to  tlie  fare  and  the  conductor, 
acting  in  the  perfornmnc-e  of  liis  duty, 
exceeds,  througli  zeal  or  impetuosiiy 
of  temper,  tl>e  decree,  of  force  iieces- 
8«ry  and  proper  to  accomplish  the 
purpose  of  removal  and  injurv  re- 
snlts,  the  company  is  also  liable. 
{Johnson  agt.  2d  Ave.  It.  K.  Co.,  47  J\'. 

21.  The  question  wliether  the  act  occa- 
sioninif  the  injury  was  wilful  and 
malicious,  or  wiis  misiakeiily  con- 
ceived to  be  a  necesi-arv  use  of  force 
to  effect  the  removal,  is  a,  question  of 
fact  lor  a  jury.     (Id.) 

See  Common  Cakuikrs.    (47  N.  Y.) 
Eminent  Do.main.     (Id.) 
Nkgligknck.     (Jd.) 
Town  Bonding.    (Id.) 

512.  In  an  action  a<,'ain8t  a  railroad  com- 
pany, to  recover  daniatres  of  the  de- 
fendant, for  canning  the  death  of  the 
plaintiH''s  intesiare,  a  brakeman  in  its 
employ,  by  negligence,  the  defense 
was  that  the  iiiiestate  was  guilty  of 
negligence,  or  want  of  care,  which 
conirll)uted  to  hi*  death,  in  being  ab- 
sent fi-oin  his  post,  at  the  time,  and 
omitting  to  apply  the  brakes.  And 
the  evidence  rendered  it  more  than 
probable-  that  but  tor  such  absence, 
his  life  would  not  have  been  endang- 
ered. Held  that  u  was  erroneous  for 
the  judge  to  leave  it  to  the  jury  to 
deleriniiie  whether  the  intestate  being 
absent  from  his  post,  warming  or  en- 
joying himself  by  a  lire,  was  guilty 
ot  contributory  negliuence  ;  whether 
the  absence  of  a  caboose  did  not  au- 
thorize him  to  leave  his  post,  in  a  cold 
morning;  and  whether  the  train  be- 
ing on  an  ascending  grade,  he  had  not 
a  riglit  to  suppose  fiis  services  were 
not  as  likely  to  be  called  in  re- 
quest as  they  would  be  on  a  down- 
1  ■wai<l  grade.  (  Strong  agt.  The  Bos- 
ton and  Albany  liailroad  Co,.  60 
Barh,.  30.) 

23.  And  that  it  being  probable  that  the 
jury  were  influenced  by  these  consid- 
eraiinns.  so  submitted  to  them,  it  was 
a  |)roper  case  for  a  new  trial.        (  Id,) 

24.  The  defendants  owned  and  operated 
two  ti'iicks  between  Syracuse  and 
Kochester,  upon  different  routes,  one 
of  wliich  (  the  Auburn,  route)  was 
longer  than  the  other,  and  upon  which 
forty-five  cents  more  was  charged,  for 
passenger  fare,  than  was  charged 
upon  tlie  shorter  route  (  xia  Palmyra.) 
The  plaintiff  purchased  a  ticket  at 
Syracuse,  for  Kochester,  which  had, 
upon  the  face  of  it,  the  words  '"via 
Palmyra,"  paying  therefor  the  lesser 
fare,  and  goi    upon   a  train   bound   for 


Rochester,  by  the  Auburn  roiifte 
Upon  exhibiting  his  ticket,  the  conduc" 
tor  told  him  ttiai  he  was  on  the  wiong 
train  ;  that  he  could  not  go  to  Uoches- 
ter  on  that  train  unless  he  paid  forty- 
live  cents  more;  and  that  the  ticket 
would  carry  him  to  F.  (  the  next  sta- 
tion) and  no  further.  Tiie  plaintiff 
said  he  expected  to  go  through  on  that 
train,  and  would  not  pay  any  more. 
The  conductor  thereupon  marked  the 
ticket,  with  his  punch,  and  reinrned  it 
to  the  plaintiff.  He  again  came  to  the 
plaintiff  and  asked  him  if  he  was  go- 
ing to  pay  the  additional  forty-live 
cents,  and  being  answered  in  the  neg- 
ative, he  told  the  plaintiff  he  must  get 
off  at  F..  and  on  arriving  there,  order- 
ed the  plaintiff  to  leave  the  train,  and 
upon  his  refusal,  put  him  off  the  cars, 
as  he  was  required  to  do,  by  his  in- 
structions. Jii  an  action  to  recover 
damages  for  such  ejection,  the  referee 
repoited  in  favor  of  the  nlaiiititt,  oil 
the  ground  that  the  conductor,  instead 
of  punching  the  plaintilTs  ticket, 
should  have  expelled  him  from  the 
cars  upon,  discovering  that  his  ticket 
was  by  the  other  route,  and  his  refus- 
ing to  pay  the  additional  fare.  Beld 
that  this  was  erroneous.  That  the 
conductor  was  under  no  obligation  to 
the  plaintiff  to  eject  him  from  the  cars, 
at  any  time  before  he  should  arrive  at 
the  point  to  which  he  was  entitled  to 
travel,  on  his  ticket,  so  long  as  he 
persisted  in  remaining  on  the  train. 
(  Adwiii  Hgt.  T/ie  Neto  York  Central 
Etc    Railroad   Co.,  60   Barb.,  590.) 

25.  That  the  plaintiff  having  taken  this 
train  through  liis  own  fault  or  inatten- 
tion, his  voluntary  continuance  upon 
it,  after  being  fully  notified  of  the 
consequences,  must  be  deemed  an  elec- 
tion, on  his  part,  to  abiiie  by  the  regu- 
lation of  the  company,  since  it  was 
one  lawful  and  proper  to  be  made  and 
to  enforce.     { Id.) 

26.  A  railroad  company  is  chargeable 
under  section  12  of  the  general  rail- 
road act  f'Laws  of  18.50,  chap.  140), 
with  services  rendert  d  on  a  f^ua^itum 
meruit,  as  we'L  as  for  a  stijiulated 
price.  [Chapman  agt.  Black  Jiiver 
Railroad  Company,  4  Lansiny,  96.) 

27.  The  notice  provided  for  bv  section  12 
is  in  time,  if  served  within  twenty 
days  after  rendering  the  last  day'a 
service  claimed.     (la.) 

28.  It  may  be  served  on  the  chief  en- 
gineer of  the  road ;  the  kection  upon 
which  the  work  is  |)ertormed  being, 
nevertheless,  under  the  immediate 
charge  of  an  assistant  engineer.     (Id.) 
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29.  The  conductor  of  an  express  train  of 
cars  may  lawfully  atop  the  train  and 
expel  a  passenger  who  holds  a  ticket 
to  a  station  between  the  place  where 
fare  is  demanded  and  the  first  station 
at  which  the  train,  hy  the  pub'ished 
time  tables,  is  to  stop,  if  such  passenger 
refuse  le  pay  the  fare  which,  in  ad- 
dition to  the  sum  paid  for  his  ticket, 
would  entitle  him  to  ride  to  such 
latter  station.  And  this  is  so,  notwith- 
standing the  train  may  occassionaily 
stop  at  tlie  station  for  which  the  pas- 
senger has  a  ticket,  if  at  the  time  tiie 
fare  is  demanded,  facts  do  not  exist 
wliich    call    for    its    stoppage    there. 

iFink  Hgx.    Albany  and    Susquehanna 
iailroad  Compauy,  4  Liansiny,  147.) 

30.  Where  the  conductor  of  a  train  of 
cars,  in  good  faith,  and  without  vio- 
lence, expels  a  passenger,  the  railroad 
company  is  not  liable  for  aiij'thing  be- 
yond the  actual  damages,     (id. ) 

Stt  Common  Carriers.      (4  Lansing.) 
COXTKACT.      [Id ) 
Kailroad  Municipal  Bonds  (Id.) 


RAILROAD    MUNICIPAL  BONDS. 

1.  The  validity  of  an  application  to  bond 
a  municipal  corporation  for  railroad 
purposes,  under  the  act  of  1869  (chap. 
907,  p.  1303),  must  be  deteimined  by 
the  state  of  the  law  at  the  time  it  is 
made.  (Peoj^le  ex  rel.  Hoag  agt.  Peck, 
4  Lansing,  528.) 

2.  The  statutes  contemplate  that  the 
railroad  company  shall  be  incorporated 
before  tiie  proceedings  can  be  lawfully 
taken  ;  but  do  not  require  the  fact  to 
be  proved  before  the  judge,  or  stated 
jvith  especial  particularity  in  the  peti- 
tion. The  statement  that  the  company 
in  view  is  a  railroad  company  in  this 
state,  is  sufficient.     [Id.) 

3.  They  reserve  no  authority  to  tax- 
payers for  withdrawing  their  consent 
from  the  application.  When  once 
given  according  to  the  prescribed  form, 
it  becomes  irrevocable  when  the  pro- 
ceedintrs  are  afterward  instituted  upon 
it.     (Id.) 

4.  The  county  judge  may  (by  express 
provision  of  law)  allow  new  parties 
to  the  application ;  but  he  may  not 
allow  an  applicant  to  withdraw  his 
name  from  the  petition.  (Id) 

5.  A  town  is  not  deprived  of  the  power 
to  invest  its  bonds  in  a  railroad  na.iied 
in  the  petition  by  reason  of  the  incor- 
poration and  partial  con.struction  of 
any  other  railroad  which  is  not  con- 
structed in  such  town,  and  not  in  opera- 


tion within  its  liiniis,  and  not  taxed  or 
upon  its  assessment  roll.     (Id.) 

6.  To  conclude  the  person  taxed  as  a 
subscriber  to  the  petition,  he  must 
either  subscribe  the  petition  himself, 
or  iiis  name  nnist  be  subscribed  by 
some  other  person,  by  his  direction  antl 
ill  his  presence.     (M.) 

7.  It  will  not  be  presumed  that  a  signa- 
ture made  by  request,  by  a  tliiid  per- 
son, was  made  in  tiie  presence  of  the 
party  making  the  request.     (Id.) 

8.  Joint    owners    or    occupants,   when 
taxed  as  a  partnership,  are  within  the 
terms  of  the  act  of  1871,  "a  tax-payer 
only.     (Id.) 

RATIFICATION. 

-See  Fraud.     (46  iV.F.) 

Husband  and  Wife.     (Id.) 
Statute  of  Frauds.    (Id  ) 
Principal  and  Agent.  C47  iV.  T.) 
Tenants  in  Common.    (Id.) 
Trial.     (Id.) 

REAL  PROPERTY. 

Se:  Easement.    (4  Lansing.) 
Private  Way.     i/rfj 
Surface  Water.     ,Id.) 

REAL  ESTATE  CONTRACT. 

See  Parties  to  Actions.    (4  Lansing.) 

REBELLION. 

See  Contract.     (4  Lansing.) 

RECEIPT. 

See  Evidence.    (4  Laming.) 
Judgments.     (Id) 

RECEIVER. 

1.  James  M.  Gano,  a  dentist  ol  the  city 
of  New  York,  was  appointed  receiver  in 
this  action,  to  take  charge  of  the  prop- 
erty and  effects  of  the  defendant,  which 
consisted  of  spool  silks  and  skein  silks, 
which  was  formerly  tlie  property  of  the 
plaintiff  and  defendant  as  copartners, 
and  which  silks  were  in  cases  like 
■wardrobes,  and  contained  in  a  part  of 
the  second  floor  of  the  building,  290 
Broadwav,  N.  Y.,  8  feet  by  36  feet  in 

size.     (Oorey  agt.  Long,  ante,  492.) 

2.  Under  the  order  appointin":  the  re- 
ceiver he  was  authorized  to  sell  the 
property  at  public  or  [)rivate  sale,  and 
upon  a  private  sale  thereof  the  receiver 
claimed    to    have    received    from    all 
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sources  $8,123  0^-100  and  to  have  paid 
out  $3,888  49-100.  Tliese  expenditures 
included  large  payments  for  alleged 
•erviceg  to  deputy  receivers,  keepers, 
the  plaintiff  in  the  action,  plaintiff's 
conngel  and  the  receiver's  connsiel. 
The  proceedings  werr  concluded  wiih- 
in  about  three  or  four  aionihs.     {Jd.) 

3.  0(i  determining  the  only  questions 
piofierly  before  the  conir,  to  wit ;  the 
extent  or  ihe  powefs  of  the  receiver, 
the  manner  in  which  he  diseharged 
his  duties,  his  charges  therefor,  tlie 
State  of  Ills  HCCKiiiit-;,  the  balance  due 
by  him  aild  the  reli  f  to  be  granted  to 
insure  ihe  payment  of  such  bajance ; 
and  on  discussiiii;  and  considering  fully 
the  powers  and  duties  of  receivers 
generally: 

JTeld,  that  it  was  sufficient  to  say  that 
upon  his  awn  showing,  the  receiver's 
condnci  in  this  case  had  been  reckless  ; 
that  he  liad  l)een  unmiiidrni  of  tlie  sol- 
emn duty  which  he  owed  to  tlie  court 
that  appoiiiii  d  him  ;.nii  loihe  interesrs 
of  the  parlies  anil  their  ciediiors.  His 
charges  (.(uild  noi  he  indor.-^i^d  as  neces 
Bary  expenditures  in  the  pioper  execu- 
tion of  his  trust,  or  under  any  order,  or 
in  the  cour.-e  and  pnntice  of  the  court. 
Their  Raiiciion  would  cast  (iisgnice  and 
reproach  npon  the  administration  of 
justice.     (lU.) 

8.  A  receiver  who  steps  outside  the  order 
appointing  him,  and  assumes  the  role 
of  an  actor  without  the  consent  of  or 
notice  to  tlie  parties  or  the  court,  must 
be  taught  that  ilie  law  will  hold  him 
to  a  strict  account,  and  that  the  court, 
on  the  linal  passage  of  his  accounts, 
will  not,  ratify  any  expenditnie  unless 
the  same  has  been  necessarily  incurr(;:d 
for  the  benelit  of  the  estate.     (Id.) 

See  Creditous.    j  60  Barh.,) 
ACTIOM.     (4  Lansi».(j.) 

RECORD. 

See  Foreign   Judgmknt.      (46  JV.  F.) 

i.  The  rec-ord  of  an  assignment  of  a 
mortgage  is  constructive  notice,  "as 
againct  a  grantee  of, the  moitgagor, 
that  the  mortgagee  can  no  longer  deal 
with  the  mortgaged  interests;  and  a 
subsequent  discharge  or  release  of  the 
lien  of  the  niortgage  executed  by  him 
is  invalid.     (IJelden  agi.  Meeker,  47  N. 

2.  Under  the  provisions  of  section  17, 
1  R.  S.,  p.  750,  a  record  of  a  convey- 
ance duly  re<-oiiied,  or  a  traiiscri|)t 
thereof  duly  teriilied,  is  made  original 
Bpd  primary  evidence,  and  may  be 
introduced  in  evidence  with  the  same 
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effect  as  the  original,  and  without 
proof  of  the  loss  or  destruction  of 
the  latter.  (Clark  agt.  Clark,  47  N. 
Y.,  664.) 

RECORDING. 

See  FoBECLOSUBE.    (4  Latising.) 

RECORDS  OF  SUPREME  COURTS 

See  Evidence.     (4  Lansing.) 

J  UDGM  EN  T8.      (Id.) 

RECOVERY  OF  PERSONAL  PROP- 
E^iTY. 

Su  Damages.     (4  Lanfing.) 

RECOVERY    OF    REAL    ESTATK 

See  Ejectment.     (4  Lansing.) 

RECOVERY. 

See  Judgment.      (46  N.  Y.) 
Penalties.    (Id.) 
Contract.    (47  N.  Y.) 

REDEMPTION. 

See  Cause  op  Action.    (46  N.Y.) 
Mortgage.    (Id.) 

REFEREE. 

See  Appeal.     (46  N.  Y.) 
CouNTEB  Claim,    (id.) 
Findings   of    Fact    and    Law. 

Tbial.    (Id.)    . 

Costs.     (47  jV.  Y.) 

Practice     (Id.) 

Trial.     {Id.) 

Report  of  Referee.    (  60  Barb.,) 

REFERENCE. 

See  Limitation  of  Actions.      (47  N.  ' 
■         Y.)       ■ 

Appeal.    (4  Laming.) 
Evidence.    (Id.) 
Practice.    (IdJ) 

REFORMATION    OF    CONTRACT. 

See  Mi.stakes  of  Law  and  Fact.    (4 
Lansing.) 

REFORMATION  OF  DEED. 

1.  To  constitute  a  defense  to  an  action 
of  ejectment  on  the  gruund  that  the 
language  and  legal  effect  of  a  deed 
differs  essentially  from  the  intent  of 
the  parties,  a  case  must  be  presented 
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wliich  would  induce  a  court  of  equity 
to  interpose  and  reform  ihe  detective 
instrument;  not  that  it  is  abiiuiutelv' 
necessary,  in  t-ucli  a  case,  tliat  a  judg- 
ment reforuiinir  tiie  instrument  should 
be  i)ronounced,  if  the  defen<iant  is 
content  to  waive,  or  does  not  demand, 
such  full  relief.  For  the  judgment 
that  he  recover  in  the  action  is  .giving 
him  the  full  effect,  so  far  as  tiie  title  to 
the  premises  in  controversy  is  concern- 
ed, of  a  reformation  of  the  deed. 
{  Cramer  Hgt.  Benton,  60  Barb.,    216.) 

2.  But  the  court,  before  render  iig  such 
a  judgment,  should  have  before  it  the 
same  facts  and  parties  as  would  enable 
it  to  pronounce  a  decree  for  reforma- 
tion      ( Id.) 

See  Ejectmkxt.     (  GO  Barb.,) 
Def>:'.nsk8.     (4  Lansing.) 

REFORMED  CHURCH. 


See  Contract.     (4  Lansing.) 
Religious  Cokpokations. 


{Id.) 


RESCISSION  OF   CONTRACT. 

See  Action.    (4  Lansing.) 

Mistakes    of    Law    and    Fact. 
.       (Id) 
Practice.    {Id.) 

RELIGIOUS    CORPORATIONS. 
See  Corporations.    (46  N'.  Y.) 

1.  An  appeal  from  a  subordinate  to  a 
higher  tribunal  of  the  reformed  church, 
■Wiiives  ol>jecti<>u  to  the  liecree  of  the 
latter,  for  want  of  jurisdiction.  (Con- 
nitt  iigt.  Eefm~med  Protestant  Dutch 
Chnrch  of  New  Prospect,  4  Laming. 
339.) 

2.  A  written  declination,  signed  by  dif- 
ferent members  of  the  oonsistory,  or 
board  .of  church  officers,  publicly  read 
in  presence  of  the  congregation,  by 
■which  they  decline  to  act  further  as 
such  officers,  under  the  then  presetit 
pastor  of  the  church,  sticceeded  by  acts 

,  on  the  i»ut  of  the  remaniing  officers, 
of  the  iiuthoiities  of  the  church,  and  of 
the  officers  declining,  showing  that  the 
deiliiiation  was  not  intended  as  a  resig- 
nation. I  bough  ciasing  to  act  ..8  officers 
for  the  time  ;  and  there  l)eing  no  act 
of  conduct  on  the  part  of  the  corpora- 
tion, or  any  of  its  nie!!>l)er8.  or  authori- 
ties, accepting  it  as  such,  until  after 
the  past<H-  had  ceased  to  be  sik  h,  and 
the  declining  members  had  re-snined 
their  duties  as  officers,  is  not  to  be  con- 
strued as  a  resignation.  Subsequent 
action  of  the  couaistory,  in  which  the 


declining  members  being  a  majority 
thereof,  participated,  is  regular,  and 
binding  upon  the  church.     (Id.) 

See  Adverse  Possession.   (4  Lansing.) 

CONTR.iCT.      (Id.) 

REMEDY. 

See  Election      of      Remedies.      (46 
N.  Y.) 
Landlord  and  Tenant.     {Id.) 

REMITTITUR. 

See  Appeal.     (46  iV.  Y.) 

REMOVAL  TO  U.  S.  COURT. 

1.  Where  one  of  several  defendants,  at 
the  time  of  the  commeticment  of  the  ac- 
tian,  resides  in  this  state,  his  subse- 
quent removal  to  another  state,  will 
not  authorize  the  court, on  liis  petition, 
to  remove  the  cause  into  the  United 
Slates  courts.  {Dart  agt.  Walker,  ante, 
29,) 

2.  Under  the  act  of  Congress  of  July, 
1866,  one  of  seveial  defendants  who 
was  a  citizen  of  another  state  at  the 
time  of  the  commencement  of  the  ac- 
tion, may,  on  his  petition,  have  the 
cause  removed  into  the  Uniteti  Sttites 
court,  as  to  himself,  where  he  can 
make  it  appear  that  the  suit  is  one 
which  "  there  can  be  a  final  determin- 
ation of.  the  controversy,  so  tar  as 
the  petitioning  detendan't  is  concerned, 
without  tlie  presence  of  tiie  other 
defendants  as  parties  in  the  case." 
{Id.) 

3.  The  act  of  congress  of  1866,  and 
amended  in  1867.  concerning  the  re- 
moval of  causes  from  slate  courts,  "al 
any  time  before  the  fiiuil  hearing  or 
trial  of  the  suit,''  &c.,  is  unconstitu- 
tional, and  invalid  as  divesting  the 
state  courts  of  acquired  jurisdiction  in 
such  cases,  which  by  the  judiciary  act 
of  congress  of  178ii,  is  miuie  concurrent 

'  with  the  U.  S.  courts.  {Stephens  agt. • 
Howe,  ante.  134). 

4.  And  there  is  no  power  conferred  by 
the  constitution  of  the  U  8.,  upon  the 
federal  government,  to  divest  a  state 
court  of  its  jurisdiiaion  acquired  in  such 
cases.  (Id.) 

5.  The  mandate  of  the  act  of  congress  of 
1789.,  that  where  the  proper  steps  ar» 
taken,  which  entitles  defendant  to  the 
removal  of  a  cause  to  the  circuit  court 
of  the  United  States,  the  state  court 
shall  "proceed  nofarihei  in  ihecause," 
is  obligatory  aa  well  upon  a  court  of 


NEW  YORK  PRACTICE  REPORTS. 


627 


Disrest. 


appellate   as   of  orijriiiHl  jurisdiction. 
(Huldeii  airt.  Patnam  Fire  Lis.  Co.,  46 

N.  r.,  1.) 

6.  Upon  an  application  to  remove,  it  ia 
necessary  for  defendant  to  show  as 
well  that  the  snit  \va«  commenced  •'  \>y 
a  citizen  of  the  state  in  vvhidi  the  sun 
is  bronjfht,"  as  that  it  was  coininenced 
.  "afrainst  a  citizen  of  aiiotlier  state." 
A  petition,  therefore,  stating  tliat  plain- 
tiff "  w  H  citizen,"  is  insntticieui.  No 
lejral  presumption  arises  from  it  that 
he  was  a  citizen  at  the  tune  of  the  com- 
mencement of  the  action.     (Id.) 

REPEAL, 

&«  Statutes.    (46  iV!  F.) 

CouitT  OF  Oyer  and  Tbrmikek. 

(47  iV.  r.) 
Statutes.    \Id.) 

REPLEVIN. 

See  Constitutional  Law.    (GO  Barb.,) 
Damages.     (4  Lansing.) 

KEPOUT  OF  REFEREE. 

A  report  of  a  referee,  directinu:  that  a 
piililic  street  be  opened  through  prop- 
erty caninit  he  sustained  ;  bnt  the 
court  may  order  a  sale  of  lots,  with  a 
reserved  lane  or  right  of  way,  com- 
mon to  the  lots  sold.  (Scott  agt. 
Guernsey.  60  Barb.,  163.) 

RES  ADJUDICATA. 

1.  'The  fact  of  res  adjxidicata  is  not  to 
be  made  out  by  inferences.  An  es- 
topiiei  requires  strict  proof.  A  fact 
cannot  he  lield  to  have  been  adjudica- 
ted ill  a  former  suit,  unless  it  so  ex- 
pressly ap[)ears  by  the  record,  oi'.  at 
least,  it  is  •clearly  shown  hy  evidence 
alinnd'',  that  it  was  determined.  (Bis. 
sell  agt.  Kelliigfj,  60  liarb.,  617.) 

2.  When  there  is  a  trial  by  the  court, 
the  judge  who  tried  the  cause,  being 
rei|uire(l.  in  settling  the  case,  to  speci- 
fy 1  he  facta  found  i)y  him,  and  his  con- 
clusions of  law,  the  facls  thus  speci- 
fied are  conclusive  upon  the  parties, 
if  founded  on  sufficient  evidence  ;  ami 
there  is  no  reason  wliy  they  should 
not  lie  considered  as  i-es  adjudicala 
for  all  purposes,  the  same  as  though 
coniained  in  the  original  findings  of 
th.- ju.lge.     (Id.) 

See  CoiiUT  OF  Appeai.8.        (60  Barb.,) 
Offick  and  Officer.    'J  Id.) 

RESCISSION. 

See  Contkact.    (46  iV.  Y.) 


See  Vernol  agt.  Keeler.    (47  N.  T.) 
Contract.     (4  Lansing.) 
Mistakes  of  Law  and  Fact.  [Id.) 

RESERVATION. 

See  Private  Way.     (4  Laming.) 
Easement.     (Id.) 

RES  GEST.E. 
iS'ee  Evidence.     (&iBarb.,) 

RESIDENCE. 

See  Assessors.     (4  Lansing. ) 

Executors  and  Administrators. 
(Id.) 

RESIGNATION  OF    CONSISTORY. 


Corporations.      (4 


See  Religious 
Laiiiifig.) 

REVENUE  STAMPS. 

1.  Instruments  requiring  a  revenue 
stamp,  may,  when  unstamped,  be 
stamped  and  used  in  evidence,  in  the 
absence  of  intent  to  defraud  the  reve- 
nue by  omitiing  the  stamp.  (Fnnk 
agt.  liLompson,  4  Lansing,  489.) 

REVOCATION. 

iS^ee  Contract.    (46  If.  F.) 

Trusts   and   Trustees.     (4  iiaa-. 
sing.) 

REWARD. 

1.  A  reicard  was  offered  and  published 
by  the  plaiiuitts,  as  follows:  '$5,000 
reward  will  be  paid  for  the  arrest  and 
conviction,  or  inforination  leading 
thereto,  of  the  person  or  persons  whti 
attempted  to  murder,  and  did  rob,  tha 
messenger  of  the  American  Merchain'a 
Union  Express  Compiiny,  while  cross- 
ing the  railroad  bridge  at  Albany,  on 
Friday  evening,  Jaiiy.  C,  1871.  Fo» 
the  company,  J.  C.  J^ARGO,  Gen.  Su- 
perinteudeul."  (i'a)-^oagt..dl)l/tMr,  ante, 
li>3.) 

2.  After  trial,  conviction  and   seitence 
of  the  prisoner,  several  persons  claimed  " 
the  award,  in  whole  or  in  part.  (Id.) 

3.  In  an  act  ion  of  interpleader  by  the 
plaintiffs,  held,  that  it  is  a  case  pecu- 
liarly proper  for  such  an  action.  The 
plaintitl's  are  ready  to  pay  to  the  per- 
sons lawfully  entitled.  So'me  of  the 
defeinianis  claim  the  whole  ;  some 
claim  an  equitable  disti  ibuiion.  It  is 
evi<ienily  a  case  in  wliich  the  matter 
should  be  adjusted  in  one  suit,  and  in 
which  the  plaintiffs  do  not  know  to 
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whom  thev  ouglit  to  pay  the  money. 
.{Jd.) 

Held,  hIso,  tliat  nlthont'h  the  reward, 
etrictly  construed,  might  be  considered 
in  the"  alterniitive,  as  an  offer  of  tlmt 
ftmoant  for  two  distinct  acts  each — for 
the  arrest  and  conviction,  or  informa- 
tion lending  iliereto.  yet  a  piiper  like 
this  ought  to  be  construed  as  ilie  public, 
to  wlioiM  it  was  addrc-ised,  would  un- 
derstand ii,  for  $5,000,  only.    (Id.) 

4.  Practically,  in  this  case,  it  appears 
that  it  was  the  information  furnished 
by  many  parsies,  which  led  to  the  re- 
sult— not  a  rei)eiition  of  the  same  in- 
formalion,  but  iiif(iiui;ition  of  independ- 
ent facts.  And  upon  the  principle  that 
"where  there  isuoone  individual  who 
gives  infoi-maiion  that  is  of  itself  use- 
fu!,  but  that  several  persons  give  dif- 
ferent pieces  ot  inforniaiion,  the  whole 
Combined  leads  to  tlie  apprehension  and 
Conviction  of  the  offender,''  it  is  a  prop- 
er case  for  an  equitable  distribution  of 
(he  award  among  the  claimants  entitled 
thereto,  ild.) 

EIGHT  OP  WAT. 

See  Easembnt.     (4  Lantinp.) 
Pkivatb  Way.    {Id.) 

RIPARIAN  OWNER. 

See  SORFACK  Water.    (Id.) 

RIPARIAN  PROPRIETOR. 

See  Water-Courses.    (46  N.  F.) 

RIVERS. 

See  Navioatiox.     (46  iV^.  T^ 

Sec  Federal  Coukts.    (4  Lantsng.) 


ROADS. 

See  HiOHWATB      and 

Laming.) 


Stueetb.       (4 


RULES  OF  COURT. 

.  It  is  no  excnse  for  the  non-pervice  of 
copies  of  the  case,  as  required  by  rule 
eeven  of  thiscourt,  that  appellant  has 
not  caused  a  return  to  be  made  and 
filed,  as  required  l»y  rule  2.  (Sage 
tgt.  Volkeniag,  46  N.  Y.,  448.) 


S. 
fiAILINQ  VESSELS. 
See  Navioatiok.     (46  N.  Y.) 


SALE. 

Su  Statute  ok  Frauds.      (46  N.  Y.) 
Stock  Huokkk      [Id.) 
Vendor  and  Vendek.     {Id.) 


SALE  OF    CHATTELS. 

1.  Manufacturers  of  cast fteel  eold  steel, 
for  axe.-i,  to  the  liefendants,  ■'  The  Mor- 
ris Axe  and  Tool  Company,"  which 
they  warranted  e(iual  iu  quality  to  the 
best  English  bland  : 

Held,  that  the  warranty  implied  that  the 
eteel  w:i8  equal  to  the  best  English 
brand  tor  tlie  mannfactnre  of  axes. 
(Pai-k  agt.  Mori-is  Axe  and  Tool  Com- 
pany, 4  Lansing,  W-i.) 

2.  Held,  further,  that  the  name  ot  the  de- 
fendant was  notice  to  the  vendors  of 
the  uses  to  which  the  steel  was  to  be 
applied.     {Id.) 

3.  The  plaintiffs,  manufacturers  at  G., 
offered  to  mainifactme  iind  forward  to 
the  (iefendaiits,  merchants  at  P.,  cer- 
tain qualities  and  qiinntiiies  of  gloves, 
and,  without  agreement  for  their  pur- 
chase, forwariieil  the  gloves,  as  offered, 
to  the  defeiioants.  with  an  invoice. 
The  defeiidaiiis  opened  the  package, 
compared  the  goons  with  tlie  invoice, 
and  marked  the  co.st  on  the  separata 
packages,  but  afierwaid  sent.word  to 
the  plaintiffs  declining  to  purchase  at 
their  price,  and  offering  less,  but  iu  the 
meantime  a  pair  of  the  gloves  were 
sold  by  the  deiendam's  clerk,  and  then, 
without  fault  of  defendants,  the  gloves 
were  burned  with  their  store: 

Held,  that  aside  from  the  question  of 
their  diligence  in  notifying  the  plaiu- 
tilis  of  their  determination  "^^  '^  buy, 
the  defendants  made  the  gloves  theirs 
by  a.ssuming  to  sell  and  deliver  the 
single  pairs  of  them  ;  that  the  defend- 
ants were  bound  to  regard  the  propo- 
sition for  sale  as  entire  ;  and  that  the 
plaintiffs  could  recover  the  value  of  the 
gloves.  ( liabcock  agt.  Hutchinson,  4 
Lansing,  :276  ) 

See  Contract.    (A  Lansing.) 

SALE  OF  LANDS. 

See  Evidence.     (4  Lansing.) 

Loan  Commissionkks.     {Id.) 
Parties  to  Action.    {Id.) 

SANITY  AND  INSANITY. 
See  Insurance.     (4  Lansing.) 
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SATISB^ACTION  OF    MORTGAGES 
AND  JUDGMENTS. 

Su  Executors  and  Administratobs. 
(4  Laming.) 
Jddgments.     (Id.) 

SCHEDULE      OF       INSOLVENTS 
DEBTS. 

Bu  iNSOLVKNcr.     (4  Lansing.) 

SEDUCTION. 

1.  Ill  action  by  a  father,  to  recover  dam- 
ages for  the  sedutiion  of  his  daiigliier, 
evidence  of  a  promise  of  tnariiiige, 
made  by  the  defendant  to  the  daugh- 
ter, previous  to  the  seduction,  is  inad- 
misfable.  (  Whitney  agt.  Elmer,  60 
Barb.,  250.) 

2.  If  snch  evidence  is  offerel  in  chief, 
by  the  j)Uiiiitiff',  and  admitted  as  gene- 
ral   evidence   in    the  cause,    without 

.  qualitit-aiion   or  linmatioii,  it  is  cause 
■lor  reversal.     ( Id.) 

SEWERS. 

Bee  New  York  City.    (46  N.  T.) 

SEPARATE  ESTATE  OP  MARRIED 
WOMEN. 

1.  A  married  woman  may  not  charge  her 
senarate  estate  with  liability  from 
which  it  derives  no  benetit.  without  a 
written  instrument  expressing  such  an 
intciiiion.  (Shorter  agt.  kelson,  4 
LaiisiiKj,  114.) 

2.  A  liusband.  acting  as  general  agent 
with  refeience  to  his  wife's  separate 
real  piopt-rty,  infornieil  the  plaintiff  of 
her  owiieiship  of  ee|)arate  real  estate, 
and  induced  him  to  credit  iier  with 
goods  and  services  for  his  ("the  hus- 
band's^ individual  benetit: 

Held,  tiiat  the  wife's  estate  was  not 
cliarj.'ed,  ai'd  that  litis  was  so  notwith- 
standing I  lie  plaintiff  had.  while  fur- 
nishing tiie  gocds,  been  told  by  the 
wife  tiiiit  they  were  for  her,  and  should 
be  ))aid  fur  out  of  her  separate  estate. 
(Id.) 

Bee  Husband  and  Wife.    (4  Lansing.) 

SEEVICE. 
Bee  Evidence.    (4  Lansing.) 


SET  OFF. 

Bee  TnuKTS  and  Trustees. 
ti7ii/.) 


(4  Lan- 


SHADE  TREES. 

See  Highways  and  Streets.    (4Xa»> 
ting.) 

SHERIFF. 

See  Jurisdiction.     (46  If.  Y.) 
See  PBACTiciE.     (  60  Barb..)  . 

Execution.    '(4  Lansing.) 
Ne  Exeat.    (Id:) 
Order  of  Court.    {Id.) 

SHIPPER. 
See  Contract.     (4  Lansing.) 

SLANDER. 

1.  In  an  action  of  slander,  the  plaintifT,  as 
a  witness  on  his  own  behalf,  stated,  on 
cross-examination,  that  he  had  had 
litigation  with  the  defendant.  He  was 
then  asked  liow  many  suits  he  had  had 
with  him,  and/or  what  causes  of  action  f 

ITeldjthiit  the  court  below  properly  ex- 
cluded so  much  of  the  inquiry  as  re- 
lated to  the  causes  of  actiou.  It  wa8 
in  no  way  material  or  pertinent  to  the 
issue.  Its  materiality  consisted  solely 
in  its  bearing  upon  ihe  credit  due  to 
the  plaintiff  as  a  witness,  and  was 
tlierefore  coilateial  in  its  nature.  The 
end  of  such  an  inquiry  would  result 
in  an  unlimited  examination  of  the  pre- 
vious litigation,  and  in  Htiempts  to  in- 
dicate' the  different  positions  occupied 
by  the  parties  engaged  in  iu  {Boyntoti 
agt.  Boynton,  ante,  380.) 

2.  To  the  question,  whether  the  plain- 
tiff had  not  previouslv  sued  the  defend- 
ant for  slander  and  recovered  only 
$10: 

Held,  that  this  was  included  in  that  por- 
tion of  the  previous  question  which  the 
court  rejec'.ed  as  improper.  That  the 
remarks  on  that  exception  was  equally 
applicable  to  the  exception  taken  t6  the 
exclusion  ol  this  inquiry.  (Id.) 

3.  Where  on  the  trial  there  is  a  variance 
between  the  evidence  and  the  com- 
iilaint  which  the  court  is  authorized  to 
disregard,  it  will  be  disregarded  un- 
less the  defendant  proves  that  he  baa 
been  misled  to  his  prejudice.    (Id.) 

See  Libel   (46  N.  T.) 

.SOLDIERS'   BOUNTY. 


See  Pahent  and  Child. 
Towns.     (Id.) 


(4  Lansing.) 
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SPECIAL  ADMINISTRATOR. 

Bee  Executors  and   Administators. 
(  4  Lanting.) 


SPECIAL  PARTNERSHIP, 
See  Partnership.    (4  Lansing.) 

SPECIAL  VERDICT. 
'See  Ejectment.    (4  Lansing.) 

SPECIFIC  PERFORMANCE. 

1.  A  condition  precedent  ninst  be  strictly 
performed,  and  it  a  per.foii  by  contract, 
engages  to  pert'orra  an  act.  performance 
is  not  excnsed  bv  inevitable  accident. 
(Crane  agt.  Knuhel,  ante,  389.) 

S.  So  where  the  lime  for  the  payment  of 
money  is  to  happen  after  tlie  perform- 
ance of  that  wliich  is  the  consideration, 
110  right  of  action  accrues  for  the 
money  until  the  consideratioit  is  per- 
formed. {Jd.) 

i.  Substantial  performance  is  not  enough 
where  the  person,  tor  whom  the  work 
was  done,  lias  neither  voluntarily  ac- 
cepted it,  nor  waived  a  faithful  per- 
formance of  the  contract,  lid.) 

4.  A  party  may  retain  without  compensa- 
tion, the  benefits  of  a  partial  perform- 
ance, where  from  the  nature  of  the  con- 
tract he  must  receive  such  benefits  in 
advance  of  a  full  perforuiance,  and  by 
its  terms  or  just  construction  he  is  under 
no  obligation  to  pay  until  the  perform- 
ance is  complete.  (Jd.) 

5.  Ill  relation  to  a  builder's  contract,  where 
the  builder  has  in  part  performed  liia 
contract  and  furnished  materials  which 
have  been  placed  in  the  building,  such 
materials  become  ainiexed  to  the  soil, 
and  thereby  the  property  of  the  owner 
of  the  soil.  And  ttie  law  does  not  ad- 
jiydge  that  a  mere  silent  occupation  of 
the  building  thereafter  by  the  owner 
amounts  to  a  waiver  oi  the  contract,  nor 
does  it  deny  to  him  the  right  so  to  oc- 
cupy and  still  insist  upon  the  contract. 
(Id) 

6.  In  this  case,  which  arose  under  a 
builder's  contract  made  in  the  usual 
manner  by  agreement  to  pay,  by  the 
owner  to  the  contractor,  specific  sep- 
arate payments  as  the  work  progressed 
and  was  completed  as  specified  in  the 
contract: 

Held,  on  a  call  upon  the  owner  for  the 
fifth  payment  under  the  contract,  that 
the  evidence  fell  far  short  of  proving 


that  rlie  defendant  (owner)  had  accepted 
the  Work  acinaily  done  as  a  full  per-  ' 
formance  under  the  contract,  which 
was  required  as  a  coiuiition  precedent 
to  such  payment,  or  that  the  defendant 
had  waived  a  strict  pei-formaiice  of  the 
contract.  {Id.) 

7.  Plainiitf  purchased  certain  real  estate 
at  an  auction  sale,  payiiii;  ten  percent, 
of  the  purchase-price.  The  u.sual  mem- 
orandum of  sale  was  signed  by  him 
and  the  auctioneer.  At  the  phice  and 
shortly  before  the  time  aureed  upon, 
for  the  payment  of  the  balance  of  tfi« 
purihase-money,  he  tendered  vendor's 
agent  a  ciieck  for  the  amount,  which 
the  agent  refused,  unless  ceriitieii.  but 
permitted  |)laiiititt  to  go  for  the  certi- 
fication, and  with  the  impression  that 
the  certified  check  would  be  received 
at  any  time  during  tlie  day.  -  PlainiifT 
returned  about  two  hours  after  the  time 
fixed  for  the- performance,  with  tiie 
ciieck  duly  certified,  wliich  he  tendered 
and  (ieinanded  the  deed.  This  was  re- 
fused, upon  the  ground  that  the  time 
for  the  perfoimance  had  pa.sjicd.  The 
lands  were  the  same  dav  conveyed  to 
a  third  person,  who  hail  full  knowl- 
edge of  all  the  facts.  In  an  action  fof 
specilic  performance  against  the  vendor 
and  subsequent  purchaser,  the  com- 
plaint in  which  se*/  up  a  contract  of 
sale,  which  was  admitted  by  the 
answer : 

Held,  1st.  Defendants  having  admitted 
contract,  and  not  having  pleaded  the 
statute  of  frauds,  are  deemed  to  have 
renounced  the  benefit  of  it. 

'id.  Perforuiance  at  the  precise  time 
was  waived,  and  vendor  was  estopped 
frotn  claiming  that  tlie  right  toperforia 
was  lost  by  lapse  of  lime. 

3d.  The  tender  not  having  been  re- 
fused because  not  in  money,  the  right 
to  demand  money  was  waived. 

4th.  Tiie  subsequent  puichaser  took 
title  subject  to  the  equities  of  plaintiff,  . 
and 'was  properly  required  to  convej 
to  him.     (Duffy  agt.  O'Donovan  et  al. 
46  N.  T.,  223.) 

See  Garrett   agt.    Scheffer    (mem.) 

(47  N.  Y.) 
See  Parties  to  Action.     (4  Lansirig.) 

STAMPS. 

1.  It  is  not  within  the  constitutional 
power  of  congress  to  prescribe  for 
tlie  states  a  rule  for  the  transfer  oi 
property  within  them.  A  deed,  there- 
fore, is  not  invalid  because  not  Hnly 
stamped.  (Moore  agt.  Moore,  47  S 
Y.,  467.; 

iS'ee  Revenue  Stamps.    (4  Lansing.) 
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STANDING  WATER. 

See  ScRFACK  Water.     (4  Lansing.) 

STATE  COURTS. 

Bee  DivoBCB.     (4  Lansing.) 

STATUTES. 

i.  Sec.  1  of  chap.  217,  laws  of  1866,  ex- 
tending the  term  of  the  incumbents  of 
the  oltice  of  justice  and  cleik  of  the 
district  court  of  the  eitrhth  judicial 
district,  in  the  city  of  New  York,  i?  in 
conflict  with  eee."  18  of  art.  6,  of  the 
coiisiitution  of  1846,  and  is  void.  That' 
sec.  2  ot  said  act,  appointing  a  ditfer- 
enl  time  for  tlie  election  of  said  officers, 
from  tiiat  prescribed  bv  the  act  creat- 
ing the  oHices  (chap.  300,  laws  of  1860), 
repeals  so  mucii  of  the  latter  act,  and 
an  election  under  it  is  invalid.  [Tke 
People  ex  rel.  agt.  Bull.  46  iV.  T.,  57.) 

2.  Neither  the  provisions  of  the  act  of 
1869  ('chap.  272,  laws  of  1869),  author- 
izing the  towns  of  Yonkers  and  East 
Chester,  in  the  county  of  Westchester, 
to  make  and  improve  several  high- 
ways, &c..  nor  the  act  of  18/0  (chap. 
340'  laws  of  1870).  amending  the  same, 
are  in  violation  of  sec.  1.3.  art.  7  of  the 
constitution,  which  directs,  that  every 
act  imposing  a  tax  shall  distinctly  state 
the  tax,  and  the  ohject  to  which  it  is 
to  l>e  applied.  Thoije  acts  recognize  a 
diHtiuction  between  the  "road"  and 
the  bVid^es,  provision  is  made  for  the 
raising  of  money  by  the  issue  of  bonds, 
&.C.,  to  pay  for  the  former,  and  the 
Hmount  is  litnited.  But  no  provision 
is  made  to  pay  for  the  latter ;  and  the 
issue  of  bonds  for  that  purpose  could 
not  be  required.  (Tke  People  ■  ex  re  I. 
agt.  Flagg,  46  N.  T.,  401.; 

3.  The  commissioners  appointed  under 
said  act  of  1869.  are  authorize<i  to  con- 
struct the  roads  therein  specified,  and 
to  require  the  issue  of  bonds  to  pay 
theretiir,  without  waitinsr  for  the  con- 
firmaiioii  of  ihe  report  of  the  four  ad- 
ditional rvads  speeilied  in  the  act  of 
1870.    {Id.: 

4.  Statutes  conferring  exemptions  from 
taxation   are  to  be    strictlv  construed. 

.  IH.  C.  remelenj  agt.  City  of  B.,  46 
N.  v..  506  1 

6.  The  provision  of  sec.  10  of  the  act  pro- 
viding for  the  incorporation  of  rural 
cemetery  aH'<ociation8  (chap.  133.  laws 
of  1817),  which  exempts  the  lands  and 
property  of  such  as«o<tiationB  from  "all 
public  taxes,  rates  and  assesstnents," 
does  not  apply  to  a  municipal  assess- 
meul  to  defray  the  expenses  of  a  local 


improvement.  Public  taxes,  rates  ana 
assessments  are  those  which  are  levied 
for  some  public  or  general  use  or  pur- 
pose, in  which  the  person  assessed  has 
no  direct,  immediate  and  peculiar  inter- 
est. Those  charges  and  impositions 
which  are  faid  liirectly  upon  the  prop- 
erty in  a  circumscribed  locality,  to 
etfect  some  work  of  local  convenience, 
beneficial  to  the  pio|)erty  especially 
assessed  for  the  expense  of  it,  are  not 
public,  but  are  local  aii<f  private,  so  far 
as  this  statute  is  concerned.     (Id.) 

6.  Statutes  delegatinir  the  right  of  emi- 
nent domain  to  railroad  and  other  cor- 
porations for  public  use,  being  in  dero- 
gation of  conimou  riirht,  are  not  to  be 
extended -by  implication,  Htid  must  be 
strictly  complied  with.  Yet  ihey  are 
not  to  be  construed  so  literally,  as  to 
defeat  the  purposes  of  the  legislature. 
The  powers  granted  will  extend  no 
farther  than,  is  expressly  stated  in  t.lie 
act,  or  than  is  necessary  to  accomplish 
its  general  scope  and  purpose.  If  there 
remains  a  doubt  as  to  tfie  extent  of  the 
power,  after  all  reasonable  intend- 
ments in  its  favor,  the  doubt  will  be 
served  adversely  to  the  claim  of  power. 
(/-I  re  N.  Y  dk  H.  K.  B.  Co.  agt.  Kip, 
46  N.  r.,  545.) 

Se^  Corporations.     (46  N.  Y.) 
Limitation  of  Actions.     (Id.) 
New  York  City.    (Id.) 

7.  Under  the  provisions  of  section  4,  ol 
chapter  :i07.  Laws  of  1862,  entitled 
"An  act  to  prevent  and  piniisli  the 
Mse  of  false  stamps.  labels  or  trade 
marks,''  as  amendeu  by  section  2,  ot 
chapter  209,  Laws  of  1863.  to  render 
a  person  liable  to  the  penalty  therein 
prescribed,  the  act  complained  of  must 
have  been  done  with  intent  to  defraud 
some  person  or  persons,  or  some  bodv 
coip()rate.  (Low  agt.  Hall,  47  N.  Y"., 
104.) 

8.  The  act  "  to  confirm  certain  ancient 
conveyances  and  directing  the  manner 
of  proving  deeds  to  be  recorded." 
passed  February  19th.  l771  (2  Van 
Schaick,  611),  does  not  recognize  or 
aifinn  the  right  of  a  feine  covert  to  ap- 
point or  act  by  an  agent  or  attorney 
or  ratify  or  validate  deeds  or  grants 
made  ni  her  beljalf  by  an  agent  or 
att<)rnev.  (Hardenhurg  ■a^x..  Latui,  47 
N.  Y.,  109 ) 

9.  The  acts  supplemental  and  amen- 
danory  thereto,  parsed  March,  1773, 
(2  Van  Schaick,  765),  only  gave  effect 
to  such  deeds  executed  after  February 
16,  1771, 

10.  The  conductor  of  a  street  railroad 
car  is  not  Iha  driver  of  a  "  carriage," 
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'within  tiie  meaning  of  section  6,  1.  R. 
8.,  t>3G,  wiiich  iiiiiKes  llie  owners  of 
Odrrmgcs  running  upon  ibe  liiglnvay 
for  the  conveviince  of  jiasseugers, 
liable  for  "all  injuries  and  (ianiages 
(lone  by  a  «li-iver  wiiile  driving  snch 
carriage,  whether  the  act  was  wilful 
or  ueifligent.  (Isaacs  agt.  Tke'idAv. 
JR.  li.  Co.,  47  N.  T.,  V2i.) 

11.  In  proceedings  for  the  condemnation 
of  lands,  "inder  the  provisions  ot  tlie 
acts  incofporntinf,'  the  li.  and  A.  U.  U. 
Co.  (Laws  of  18;t7,  chapter  242,  and  of 
\iA'-i,  chapter  lt)9),  judgment  creditor* 
were  not  required  to  be  made  parlies. 
They  are  in  no  sense  '•  owners."  Upon 
llie  completion  of  tlie  jtroceedings  and 
payment  of  the  competisation  to  the 
owner,  the  company  acquired  the 
right  to  the  possession  and  use  of  the 
lauxis,  fiee  from  all  judgment  \\(t\w. 
(  Watson  agt.  the  iV.r.  0.  B.  li.  Co.,  47 
iV.  r.,  157.) 

12.  By  the  act  of  1843,  the  vice-chancellor 
was  substituted  for  the  county  judue, 
as  the  officer  before  whom  the  pro- 
ceedings were  to  be  had.     {Id.) 

13.  Under  the  act  to  provide  for  the 
liquidation  of  claims  against  ''The 
Evergreens"  (a  rural  cemetery  asso- 
ciation), and  for  a  sale  of  its  real 
estate  to  pay  its  debts  (chapter  710, 
Laws  of  J8G6),  and  of  the  act  amend- 
ing the  same  (chapter  374,  Laws  of 
1870),  proceedings  were  instituted  and 
prosecuted  to  judgment  directing' sale, 
and  the  same  liad  been  advertised  for 
sale  by  the  referee  ;  on  the  12ih 
April,  1871,  and  before  the  sale,  the 
genera!  act  authorizing  the  sale  of  the 
unoccupied  lands  of  burial  grounds 
and  rural  cemetery  associations  (chap- 
ter 479,  Laws  of  1871),  was  passed. 

Held,  that  an  intent  to  repeal  the  former 
acts,  and  to  abrogate  the  proceedings 
under  them,  would  not  be  adopted  by 
implication,  nor  from  general  or 
equivocal  words,  and  that  said  acts 
were  not  repealed  by  the  genei-al 
repealing  clause  in  section  two  of  the 
latter  act.  .  (/?i.  re  The  Evergreens,  47 
If.  F.,  216.) 

14.  In  an  action  brought  to  recover 
damages  for  the  death  of  a  child  three 
yeais  old.  under  the  provisions  of 
chapter  450,  Laws  of  1847.  as  amended 
by  chapter  256.  Laws  of  1849,  the 
absence  of  proof  of  special  pecuniary 
daniai,'e  resnlting  from  the  death  of 
tlie  child  will  not  justify  the  court  in 
uonsuiiing  tJie  iiiaintitf  or  ni  directing, 
tlie  jury  to  find  only  nominal  <ianiai;e 
(Ihl  agt.  T/ie  For tij  second  street  and 
G.  S.  F,  li  li.  Co.,' 47  jV.  Y.,  317.) 


15.  A  statute  should  not  be  so  construed 
as  to  work  a  juiblic  misciifef  uulcsa 
required  by  words  of  the  most  ex- 
plicit and  unequivocal  import,  in  the 
construction  of  statutes,  elfect  must  be 
given  to  the  intent  of  the  legislature 
whenever  it  can  be  discerned,  though 
snch  construction  seem  contrary  to  tiie 
letter  of  the  statute.  Words  absolute 
in  themselves,  and  language  the  most 
broad  and  comprehensive,  may  be 
qualified  and  restricted  by  ref  rence 
to  other  parts  ot  the  same  statute  to 
other  acts,  in  pari  muterlti,  pas.sed 
before  or  after,  or  to  the  existing  ch"- 
cuuisiaiicei  and  facts"  to  which  tliey 
lelate.  So,  also,  contemporaneous 
legislation,  although  not  precisely  m 
pari  materia,  may  be  leferied  to  for 
the  same  purpose.  Statutes  enacted  at 
the  same  session  of  the  legislature 
should  receive  a  constmciion  if  pos- 
sible which  will  give  ert'ect  to  each. 
A  clause  ni  a  statute  piii|iortiiig  to 
repeal  prior  statutes  is  subject  to  the 
same  rules  of  construction,  and, 
altiiough  general  and  uiKjualified,  if  an 
intent  appear  to  give  lije  language  a 
qualified  or  limited  sense,  the  intent 
must  prevail  over  the  literal  intei'- 
pretation.  {G.  H.  Smith  agt,  2Vt« 
People,  47  iV.  Y.,  330.) 

16.  Under  the  foregoing  rules : 

Held,  that  those  portions  of  the  acts  of 
1853  and  1857  (chapters  217  and  352, 
Laws  of  1853.  and  chapter  446  Laws 
of  1857),  amending  (he  charier  of  the 
city  of  New  York,  permitting  courts 
of  oyer  and  terminer  in  and  for  the 
cityot  New  York  to  be  held  by  a 
justice  of  the  supreme  court  alone, 
were  not  repealed  by  the  general  re- 
pealing clause  in  the  '•  Act  to  reorgan- 
ize the  local  government  of  the  city  of 
New  York."  (§  126,  chap.  137.  Laws 
of  1870.)     (Id.) 

17.  At  common  lavv  the  husband  had 
the  right  of  administration,  and 
through  administration  he  acquired 
the  title  to  the  personal  property  of 
his  deceased  wife  not  reduced  to  pos- 
session during  c8verture»  subject  only 
to  the  payment  of  her  debts.  These 
rights  were  preserved  bv  the  Revised 
Statutes  (2  R.  S.,  p.  75;  §  2J;  p.  96, 
^  79),  and  have  not  been  affected  by 
the  statutes  of  1818  and  1849  in  relation 
to  married  women.  Those  statutes 
give  the  wife  control  of  her  separate 
estate,  with  power  of  testamentary 
disposition,  during  her  life;  but,  if  she 
dies  intestate,  the  rights  of  her 
husl]and,  as  her  successor,  are  not 
atlecied.  and  he  is  not  prevented  from 
administralion,  and  conse(iuenl  enjoy- 
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meiit  of  I  he   property.      {Dames   agt. 
Uudet-wood,  47 jV.  Y.,  351.) 

18.  Tlie  aineudiiietit  of  the  79th  section 
of  the  eiiiiiite  of  distributions,  in  1867, 
did  not  arteti  tlie  right  of  the  husband 
to  Hdminisfiaiiou  and  eiijtiyment  of 
bis  deceased  wife's  personal  estate, 
except  in  the  case  therein  specified, 
of  iier  dviiig,  leaving  descendants. 
(Id.) 

19.  The  provision  of  the  act  of  1823 
($  43,  ciiap  242,  Laws  of  1823).  re- 
quiring tlie  comptroiler  to  publish 
notices  Slating  wiien  the  time  for  the 
redemption  of  lands  sold  for  taxes 
would  expire  is  peremptory.  (West- 
hrook  agt.  WUley,  47  N.  ¥.,  457.) 

90.  The  Eubject  expressed  in  the  title 
of  the  act  entitled  "  An  act  to  make 
provisions  for  the  government  of  the 
county  of  New  York  "  (chaptor  875, 
Laws  of  18tJ9;.  embraces  the  raising 
and  appropriating  of  money,  the  im- 
position of  taxes  to  defray  the  ex- 
penses of  the  government  of  the 
county,  and  also  a  consideration  of 
the  property  to  be  taxed.  Tlie  pro- 
vision, therefore,  of  section  2  of  that 
act,  which  provides  that  the  real 
estate  of  the  New  York  Hospital, 
except-  buildings  which  are  actually 
used  for  hospital  purposies,  shall  be 
liable  to  taxation  the  same  as  other 
property,  is  not  in  contravention  of 
section  16,  article  3  of  the  constitution, 
and  is  etieciual  to  modify  and  restrict 
the  exenipiion  contained  in  the  act  of 
1822.  {Peo/jle  ex  rel.  agt.  Commissioner 
of  Taxes.  Al  N.  F.,  501.) 

21.  The  omission,  in  stating  the  cor- 
porate name,  of  the  pietix  "'The 
society  of,"  is  not  a  material  variance, 
where  it  is  not  shown  that  there  is 
any  other  hospital  having  property  in 
the  city  of  New  York  exempt  from 
taxation,  to  wliich  the  name  in  the  act 
could  apply.     (Id.) 

22.  In  proceedings  under  title  1,  chapter 
20,  part  1  of  the  Revised  Statutes 
(1  li.  .S.,  614),  for  the  relief  and  sup- 
port of  iniiijrent  persons,  the  court  of 
sessions  is  auihorized  by  section  4,  in 
case  one  of  tv*©  persons  equally  liable 
is  unalile  to  contribute  his  entire  pro 
portion  of  such  supi)ort,  to  require 
nim  to  contribute  according  to  his 
ftbilitv,  and  to  require  tiie  other  to  pay 
the  li^'idue.  (Stone  age.  Burgess,  il 
N.  Y.,  521.) 

23.  Section  2  of  the  ''Act  concerning 
the  rii.'lit8  and  privileges  of  persons 
in  the  inilitary  and  naval  service  of 
the    United    "State*"     (chapter    578, 


Laws  01  1864)  is.  not  retroactive ; 
and  the  time  of  absence  of  a  person 
in  such  service,  prior  to  its  passage, 
is  no',  excluded  in  calculating  the  time 
limited  for  the  commencement  of  an 
action.  Stone  ,agt.  Flower,  47  N.  T., 
566.) 

24.  The  provisions  of  the  act  to  author- 
ize tiie  election  of  an  additioiial  justice 
of  the  peace  in  the  city  of  Brooklyn. 
&c.  (chapter  689,  Lavvs  of  1868)',  dc 
not  authorize  the  appointment  of  a 
clerk  for  the  court  of  said  justice.  In 
any  case  tlie  concurrence  of  tlie  mayor 
of  the  city  is  necessary  to  the  valid 
appointment  of  a  clerk.  (Cassidy 
gtit,  City  of  Brooklyn,  47  N.  Y.,  659.) 

See  Appeal.     (47  N.  Y.) 

Code  OF  Pkockdl'ke.     (Id.) 
Constitutional  Law.     (Id.) 
Husband  and  Wife.     (Id.\ 
Limitation  of  Actions.    (Id.) 
Lttekaky  Propekty.    (Id.) 
New  Yokk  City.    (Id.) 
Eecoi{D8.    (Id.) 
Town  Uonding.     (Id.) 
Trusts.     (Id.) 

25.  A  statute  authorizing  the  election  of 
an  additional  justice  of  the  peace  in  a 
city,  conferred  upon  the  justice  to  be 
elected  thereunder,  jurisdiction  in  all 
civil  and  criminal  cases,  and  over  all 
liersons  arrested  or  charged  with  any 
offenses,  and  ah  the  jurisdiction,  power 
and'authorily  m  such  cases,  which  were 
possessed  by  the  justices  iu  said  city 
then  iu  office  ;  and  provided,  that  all  ' 
laws  governing  the  justices  of  the 
peace  in  said  city  should  apply  to,  and 
be  binding  upon,  said  justice:  but 
made  no  provision  lor  a  clerk.  Held 
tht|^  no  power  to  nominate  or  appoint 
a  clerk  was  gninted  by  the  statute, 
and  that  the  court  could  not  extend  the 
statute  by  construction.  (  CassidyA\il. 
The  City  of  Brooklyn,  60  Barb.,    105.) 

26.  A  subsequent  statute  devolved  the 
power  of  appointing  clerks  ot  justices 
of  the  peace  upon  ttie  common  council 
The  charter  of  the  city  provided  tliat 
the  mayor  and  board  of  aldermen, 
together,  should  fofui  the  common 
council,  and  that  ail  ordinances  and 
resolutions  passed  by  the  board  of 
aldermen  must  be  presented  to  mayor 
for  his  iipproval.  Held  that  tlie  con- 
curretice  of  the  mayor  Was  requisite 
to  a  valid  appointment  of  a  clerk.  (/c(.^ 

See  Assessments.    (&(i  Barh.) 
Benevolent  Societies.    ( Id.) 
Constitutional  Law.    ( Id.) 
Corporations.    (  Id.) 
Criminal   Law.    (Id.) 
Injunction.    (Id.) 
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Inteknal  Revknue  Act-    ( Id.) 
PuAcricE.    {Id.) 
Tkusts,  &<•.     (  Id.) 

USUKY.      (Id.) 

Wills.     (  Id  ) 

Construction  ot-  Certain  Stat- 
utes.    (4  Laiisiiig.) 
Partxershii'.     {Id.) 
Penalty.    {Id.) 

STATUTE  FORECLOSURE. 

See  Foreolosuke     (4  Lansing.) 
Revenue  Stamps.    {Id.) 

STATUTE  OP  FRAUDS. 

1.  Wliere  the  defendant,  in  possession  of 
real  estate,  nnrier  a  conM-act  to  purchase 
tne  same  of  ihe  owner — having  made 
partial  pavuients  on  the  consicieration 
price  and  made  iniprovemenis  npon  the 
premises,  enters  into  a  paro^  agreement 
with  the  plaiiitirt  for  an  advance  of 
moiiey  to  enable  him  to  pay  up  the 
puich'ise  price  of  the  premises  to  the 
owner,  that  the  iilainiitt'  as  his  security 
is  to  take  ihe  legal  title  from  the  owner. 
and  t'-'  execute  a  written  agreement  to 
the  defendant  to  convey  to  him  the  title 
ou  payment  by  the  defendant  of  such 
advance  with  interest,  at  a  specified 
time,  which  parol  agreement  is  fullilled 
80  far  as  the  detendant  is  concerned, 
by  having  the  deed  made,  executed  and 
delivered  to  the  plaintitf,  on  receiving 
Buch  advanced  sum;  and  the  plaintitt 
thereupon  refuses  to  execute  and  de- 
liver to  the  defendant  the  writing  de- 
claring the  rigiiis  of  the  defendajit  un- 
der the  parol  agieement,  but  sets  him 
at  defiance,  and  commences  an  action 
of  ejectment  against  him  to  <k;over 
possession  of  the  premises: 

Held,  that  so  grogs  a  fraud  ought  not  to 
be  permitted,  and  that  the  principles 
upon  vviiich  courts  of  equity  enforce 
agreements  that  have  been  in  part  per- 
formed are  an  adequate  protection  to 
the  defendant.  {Dvigt  agt.  WdvfUiii, 
ante,  4"27). 

2.  There  is  nothing  in  the  slatute  of 
frauds  which  in  any  degree  interferes 
with  the  equitable  jurisdiction  of  a 
court  of  equity  in  such  cases,  but  on 
the  contrary,  either  with  or  without 
the  saving  "clause  in  the  statute  (in 
reference  to  agreements  for  the  sale 
of  lands,  &c.,  to  be  in  writing,  &c.,) 
the  court  always  prevents  the  use  of 
the  statute  as  a  cover  and  protection  to 
the  fraudulent  paity.  (Id.) 

3.  R.,  a  broker,  offered  to  defendants  ten 
casks  of  prunes,  which  they  agreed, 
orally,  to  take.     R.   executed  and  de- 


livered to  plaintiffs  a  bought  note  in 
defendan's'  name  for  the  prunes,  and 
received  from  plaintifl's  a  Wiirehouse 
delivery  therefor,  wliii-h  order  he  de- 
livered to  defeii<iaiits,  who  received 
and  retained  it  and  recjuested  R.  to  sell 
the  goods  for  them.  The  ten  casks 
had  l)een  .separated  and  weighed  to 
plaintiffs  and  were  all  they  owned  at 
the  warehouse,  (m  which  the  delivery 
order  was  given  : 

Held,  that  the  action  of  defendant's  wa« 
an  adoption  and  ratification  of  the  acta 
ofR.;  and  the  signatnie  and  delivery 
by  him  of  the  bouglit  note,  made  a 
val'd  contract  for  tiie  sale  of  the  goods 
within  the  statute  of  frauds.  Also, 
that  there  was  a  sufficient  delivery  to 
cliarge  defendants  and  maintain  an 
action  for  goods  sold  and  delivered. 
{Hawkiivs  age  Baker,   46  N.  Y.,  666.) 

&e  Contracts.     (40  iV.  F.) 

Vem>or  and  Vendee.     (Id.) 

4.  No  act  of  the  vendor  alone,  in  per- 
formance of  a  contract  of  nale  void  by 
the  statute  of  frauds,  can  yive  validity 
to  sncli  a  contract.  When  no  part  of 
the  price  is  paid  by  the  vendee,  there 
must  not  only  be  a  delivery  of  goods 
by  the  vendor,  but  a  receipt  and 
acceptance  of  them  by  the  vendee,  to 
pass  the  title  or  make  the  vendee 
liable  for  the  price  ;  and  such  accept- 
ance must  be  volniitary  and  con- 
ditional. Some  act  or  conduct  on  the 
part  of  the  vendee,  manifesting  an 
intention  to  acce|)t  the  goods  as  a 
performance  of  the  contract,  and  to 
appropriate  them.  Is  required  to  supply 
the  place  of  a  written  contract.  (Caul- 
kills  agt.  HeUtrmn.  47  N.  Y.,  449.) 

5.  Evidence  of  a  bona  fide  attempt  npon 
the  part  of  the  vendee,  immediately 
upon  receipt  and  exaniinaiion  of  the 
goods,  to  commmiicate  to  the  vendor 
a  message  declining  to  accept,  is 
proper,  as  part  of  the  re-f  geMce,  and 
material  as  qualifying  the  act  of  re- 
ceiving and  retaining  the  goods,  and 
rebutting  the  presiiinpti<jn  of  accept- 
ance aiising  therefrom,  althougli  such 
message  was  never  received  by  the 
vendor.    (Id.)  ^ 

6.  The  provisions  of  the  statute  in  refer- 
ence to  fraudulent  conveyances  and 
contracts  in  reference  to  lands  (title  1, 
chapter  7,  part  2,  of  the  R.  S  )  do  not 
preclude  a  party  from  establishing  an 
implied  or  resulting  trust  recognized 
by  the  common  law.  The  transaction, 
out  of  which  a  trust  of  this  cliaracter 
arises,  may  he  proved  by  parol  ;  but 
the  trust  itself  must  rest  upon  the 
acts   or    situation    of    the   parties  as 
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proved  and  not  merely  npon  their 
declrtra'iitnij.  {F\tole  agt.  Bryant,  47 
If.  Y.,  544.) 


See  Garrett    agt. 
(47  N.  Y.) 
Chapman     ogL 
{Id.) 


SCHEFFER    (mem.) 
McKat     (mem.) 


STATUTE  OP  LIMITATIONS 

1  Where  payments  are  made  upon  a 
promissory  note,  given  by  the  defend- 
ant to  ihe  intestate  in  his  life  time,  to 
his  widmc  having  possession  of  the 
uote,  before  letters  of  administration  are 
i^raiited  to  her,  on  the  granting  of  sucii 
ittters  subsequently  to  her,  the  doctrine 
of  relation,  from  the  death  of  the  in- 
testate confirms  her  acts  made  for  the 
benefit  of  the  estate  and  renders  tiie 
payments  tims  made  a  new  promise  and 
takes  the  uote  out  of  the  siatiiU  of 
limitations.  (TuWiisend  agt.  Ifu/ersoU, 
ante,  i76). 

See  Limitation  of  Actions.     (47  N. 
Y.) 

&.  Where  the  defendant  entered  into  an 
agreement  under  seal,  m  Massadhu- 
Betti?,  for  the  immediate  payment  of 
money,  and  afterward  removed  into 
this  state,  in  an  action  t>y  the  party 
entitled  (a  resident  of  Massachusetts), 
it  seems  the  statute  of  limitations  is 
not  a  bar  until  twenty  years  after  the 
defendant's  removal  here.  {Hall  agt. 
Hobhins,  4  Laiisiiig,  463.^ 

STATUTE  OP  USES  AND  TRUSTS 

See  Lien.    (46  N.  Y.) 

STEAMBOAT  COMPANIES. 

1.  A  steamboat  company  is  liable,  as  a  com- 
mon carrier,  for  tlie  loss  of  baggage  of 
a  passenger  stolen  or  robbed  in  the 
nighttime  from  the  state  room  occupied 
by  him  and  for  which  lie  has  paid,  there 
being  no  negligence  on  his  part;  al 
though  the  baggage  is  Such  as  the  pas- 
senger may  clioose  to  retain  upon  his 
person  or  in  bis  own  custody — such  as 
a  pocket  book,  motiey,  waK-h  and 
chain.  &c.  {Groiier  ».^.  Boston,  N.  Y. 
ttc.,  Steamboat  Co ,  ante,  46<5.) 

S.  The  rule  requiring  such  bagga|B>«  to 
be  specially  ileliveied  into  the  custody 
of  an  oHicer  of  the  b(ial,  in  pursuance 
of  a  printed  notice  posted  up,  is  inappli- 
cable to  a  passenger  occupying  a  slate 
room  on  a  steamboat.  {Id.) 

STIPULATION. 

See  Ejectment.    (4  Lansing.) 
SurEKVisoKS.     (Id.) 


STOCK  BROKERS., 

1.  Defendants,  stock  brokers  in  the  city 
of  New  York,  purchased  for  plaintiff 
certain  stocks,  under  an  agreement  tiiat 
they  were  to  advance  the  money  for 
the  purchases,  and  he  to  keep  with 
them  a  margin  or  security  satisfactory 
to  them.  A  portion  of  the  stock 
was  sold  by  defendants  without 
giving  plaintiff  notice  of  the  time  and 
place  of  eale.  Plaintiff  repudiated  and 
disavowed  the  sale.  Defendants  ac- 
ceded to  such  disavowal  and  notified 
plaintiff,  they  would  not  consider  the 
sale  as  made  on  his  account,  but  on 
their  own;  and  by  both  parties  it  was 
subsequently  treated  a?  a  nullity  as 
between  them.  After  that,  defendant* 
notified  plaintiff  to  furni.-ih  additional 
margin  ;  and  upon  his  failui-e  so  to  do, 
and  in  the  afternoon  (if  the  twenty- 
eighth  April,  served  upon  him  person- 
ally, a  notice  tliat  unless  a  satisfactory 
margin  was  furnished,  or  the  balance' 
of  his  account  paid. -his  stocks  would 
be  sold  at  pul)lic  auction,  upon  the 
thirtieth  April,  at  12.30  p.m.,  at  a  place 
designated  ;  and  the  slocks  were"  sold 
in  accordance  with  the  notice: 

Held,  that  plaintiff  had  waived  hia  right 
to  recover  as  for  a  conversion  of  the 
stocks  sold  at  the  first  sale.  That  his 
default  in  furnishing  a  satisfactory 
margin,  or  paying  the  balance  of  the 
account,  entitled  the  defendants  to  en- 
force their  lien  by  thetiale  of  the  stock  , 
and  tliat  the  parties  living  in  the  saoM 
city,  the  notice  of  sale  was  a  tirntsly 
and  reasonable  one,  and  the  sale  legal. 
{Stewart  agt.  Brake,  4tj  iV.  Y.,  449.) 

STOCK  HOLDERS. 

See  Corporation  .    (46  N.  Y.) 
Action.     (4  Lan,nHg.) 
Corporation.     {Id.) 

MaNCFACTUKISO         COBPOaAtlOK. 

{Id.) 

ST.  LAWRENCE  RIVER. 

S«e  Pederai.  Courts.     (^Lansing.) 

STREET   OPENING. 

Set  New  York  City.     (4  Lansing.) 

STREETS. 

1.  A  defective  and  dangerous  cross-walk 
in  a  street  in  the  city  of  Lockport, 
whereby  m  citizen  susUiined  pergonal 
injui-ies,  was  |)rH8umpiivel y  a  construc- 
tion by  the  city.  But  if  it  was  not,  it 
was  an  obstruction  in  a  public  high- 
way, the  duty  io  keep  which  in  a  pro- 
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per  mill  siife  coiidiiioti  devolved  upon 
the  city.  (  WaUer  aj^t.  The  City  of 
Lotk-i>oil,  ante,  3GG.) 

2.  E.\|>ii-st!  notice  vi  the  daiigerons  con- 
liiiioii  ot  H  ciosu-wiilk  or  a  sireet  is  not 
iiecessmy  to  he  itiveii  to  the  city  au- 
llioiilies,  where  ample  litue  haaehipsed 
to  reiiiier  the  condition  notorious.  (Id.) 

See  Highways.    (46  N.  Y.) 
AssK*iS.Mi-;.\TS.    (  00  Barb.,) 
LocKi'()i{T,  (  City  of.)     (  Id.) 
Municipal  Coupokations.      ( Id.) 
Tkoy,  (  City  of.)     ( Id.) 
UiuiiwAYS  AND  Streets.  {4  Lans- 
ing..) 
New  York  City.     ( Id.) 

SUBMISSION  OF  CONTROVERSY. 

1.  A  case  submitted  under  section  3752  of 
the  Codeshoiihl  preiseiit  oiilv  quet-tions 
of  Irtw.  {Claii:  agt.  Ifwe,' 4b  iV.  Y., 
CJ2.) 

"2.  Wiiere  all  the  facts  upon  vpliich  the 
controversy  depends,  and  which  are 
uecesisarv  "to  give  ground  for  a  conelu- 
eion  of  law  are  not  stated,  the  court 
cannot  pronounce  the  judgment  de- 
Bired.     (Id.) 

3.  An  infant  cannot,  by  himself  or  by 
his  guardian,  submit  a  controversy, 
under  sec.  37:2  of  the  Code.  (Lathers 
agt.  Fish,  4  Lansing  213.) 

SUBSTITUTE. 
See  Towns.    (46  N.  Y.) 

SUICIDE. 
See  Insurance,    (i  Lansing.) 

SUMiMARY       PROCEEDINGS 
AGAINST  TENANT. 

See  Evidence.     (4  Lansing  ) 

Landlord  and  Tenant.     ( Id.) 

SUPERVISOR. 


1.  After  thftterm  of  office  of  a  snpervi- 
Bor  lias  Apired,  and  another  person 
has  Bucceeiled  to  the  oltice,  a  writ  of 
mandamus  will  not  lie  to  compel  the 
former  to  meet  and  account  witli  the 

justices  and  town  clerk  of  the  town, 
under    tlie   provisions   of  the   Revised 

Statutes  (1  It.  S.,  349,  $  4).  (T/ie  Peo- 
ple agt.  Martin,  ante,  5:.'.) 

2.  The  remedy  of  the  town  is  by  action 
upon  the  supervisor's  bond — or  by  ac- 
tion ill  the  supreme  court  in  the  name 
of  the  town,  under  chap.  53-1,  laws  of 
1866,  to  compel  them  to  account,  and 
for  the    recovery    of  any    money   or 


property  of  the  town  which  he  Jias  not 
duly  accounted  for.     (Id.) 

3.  Mandamus,  does  not  lie  when  other 
leiral  remedies  att'ord  adeiiuaie  redress. 
(Id.) 

See  B«)ARD      of     Sui'euvisors.       (46 

N.  Y.) 

4.  County  snpcrvir-ors  may  compomise 
and  settle  a  judgment  recovered  by 
tliem  for  ilie  coiiiiiy,  pe.idiiig  an  ajjpeal 
tlierefroiii.  (Hoard  of  Sui/ervisors  of 
Orleans  County  agt.  liowen,  4  Lansing, 
23.) 

SUPPLEMENTARY  PROCEEDINGS 

1.  An  injnnrtion  order  only  aifects  prop- 
erty re'ceiveiJ,  earned  or  due  the  judg- 
Uient  debtor  before  the  making  of  the 
order.  (Atkiiuon  agt.  Seivine,  ante,  84.) 

2.  Where  the  judgment  debtor  borrowed 
$100,  to  pay  his  rent,  after  the  injunc- 
tion order  in  supplementary  proceed- 
ings was  made,  hut  did  not  pay  hid 
rent  until  after  it  was  served  upon  him: 

Held,  that  he  was  not  m  contempt  for 
disobeying  the  order.  (Id.) 

3.  Where    proceedings    are    instituted,   , 
under   seciion    294    of    the   Code,   to 
reach  a  debt  claimed   to  be  due  the 
judgment  debtor,  if  the  debt  is  denied, 

a  judge  has  no  auihoiity  to  decide 
summarily  the  question  of  tiie  in- 
debtedness, and  to  compel  its  payment. 
The  debt  is  only  recovorable,  as  pro- 
vided in  section  299,  in  an  action 
against  the  person  or  corporation 
claimed  to  be  ov^'ing  it,  biou'.'lii  by  a 
receiver.  (Wm<  Side  IJani:  agt.  Pug- 
sley,  47  If.  Y.,'S68.) 

4.  By  the  ^irovisions  of  section  227, 
which  authorizes  a  judge  to  order 
any  property  of  the  judgment  debtor 
due  to  him  to  be  applied  to  the  satis- 
faction of  the  judgment,  and  by 
section  302,  which  provides  that  a 
person  disobeying  an  order  of  a  judge 
may  be  punisiied  as  for  contempt,  it 
was  not  intended  to  revive  the 
remedy  of  imprisonment  for  debt,  and 
under  them  a  judge  has  no  authority 
to  direct  the  imprisonment  of  one 
owing  a  debt  to  a  judgment  debtor, 
and  who  is  uuabie  or  declines  to  pay. 

.  (Id.) 

5.  The  word  "  property,"  as  used  in 
section  297,  does  not  include  debts, 
but  is  limited  to  goods  or  specific 
money  ;  and  when  these  belong  in- 
di.-iputably  to  the  judgment  debtor,  a 
refusal  to  deliver  them  over  as  ordered 
would  be  a  willful  contempt,  and  pun* 
ishable  as  such.     [Id.) 
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SUPREME  COURT. 

1.  The  supreme  court  is  not  limited  to 
pniiisliineni  by  tine  and  imprisonmont, 
in  enforcing  obedience  to  it3  orders; 
but  it  has  contix)!  over  its  own  pro- 
ceedings and  can  refuse  the  benefit  of 
them  to  tiie  party  in  contempt  when 
asked  as  a  favor,  and  can  prevent  him 
fi-om  talcing  any  a-rgresfive  proceed- 
ings against  Ida  adversary  ;  bur  it  tins 
no  power  ro  stay  him  in  "his  proceed- 
ings, by  motion  or  appeal,  where  the 
object  is  to  rid  hitnself  of  the  alleged 
contempt,  or  show  that  the  order 
>vhieh  he  did  not  obey  was  erro- 
neous. (BrinkUy  agt.  'BHnklev,  47 
N.  T.,  40.) 

See  Appeal.     (4  Lansing.) 
Okdkk  or  CouKT.    (Id.) 

SURETY. 

Bee  Phincipal  and  Surety.    (4  Lan- 
seug.) 

SURFACE    WATER. 

1.  An  owner  of  lands  may  not  relieve 
them  from  standing  water,  or  prevent 
its  accuinuiation  thereon,  by  discharg- 
ing it  tiiroiigh  drains,  or  ditche.^,  upon 
the  land  of  his  neighbor!  (Foot  agt. 
Bronson,  4  Laiiniu/,  47.) 

S.  To  relieve  their  lands  from  surface- 
water,  the  defendants  deepened  a 
ditch  upon  the  highway,  and  ttins 
caused  an  increased  and  unnatiiial  flow 
of  water  through  the  surfiice  drains  of 
adjacent  owner.",  to  the  injury  of  their 
land.-t,  aiid  to  the  hazard  of  future 
injuries : 

Held,  that  a  mandatory  injunction  should 
issue  to  compel  the  filling  of  the  ditcii 
to  its  former  level,  and  to  restrain 
the  defendants  from  lowering  it  again. 
(Id.) 

SURPLUS  MONEYS.. 

I.  On  a  ref'M'ence  to  ascertaiir  the  rights 
of  claimants  to  surplus  monei/s  in  a 
mortgage  forerlosiire  case,  the  claim 
ants  are  entitled  to  the  fees  of  (he 
referee  aud/*!M  of  the  clerk,  in  the"  pro- 
ceeding. (Elwell  agt.  Bobbins,  ante, 
108). 

8  The  only  costs,  aside  from  dishuise- 
ments,  that  can  be  allowed  the  claim- 
ants, at  the  rate  allowed  for  similar 
gervices  in  civil  actions,  are  such  as 
ore  prescribed  by  the  Code.  (Id.) 

1.  In  this  case,  the  claimanis  are  en- 
titled to  costs  for  two  motion  fees  of 
$10  each    Oue  for  the  appointaicui  of 


the  referee  and  the  other  for  the  con- 
firmation of  his  report.  (Id.) 

4.  It  seems,  that  there  may  be  cases  in 
which  it  would  he  proper  to  allow  a 
trial  fee,  before  the  referee.  These  are 
special  proceedings  and  costs  may  be 
allowed  in  the  discretion  of  the  court, 
(Id.) 

5.  A  widow  who  elects  to  take  and  ac 
cents  a  gross  sum  from  surplus  moneys 
paid  into  court  under  a  judgment  of 
foreclosure,  in  lieu  of  her  dower  right, 
is  entitled  lo  the  full  t^um  accepted,  ifree 
from  any  costs  oi-  commissions  on  a 
reference  in  obtaining  it.  (Campbell 
agt.  Erving,  ante,  258. 

C.  A  lesse  for  years  of  mortgaged  prem- 
ises, holding  under  a  lease  containing 
a  covenant  of  quiet  enjoyment,  upon 
foi'edosure  and  sale  under  tlie  mort- 
gage, is  entitled  to  receive  out  of  the 
surplus  moneys,  tlie  value  of  tiie  use 
of  the  premises  for  the  remainder  of 
his  term,  less  the  i-eiits  reserved  and 
other  payments  to  be  made  by  him 
under  the  lease.  (Clarksoii  agt.  Skid- 
more,  46  iV.  Y.,  297. 

7.  By  being  made  a  party  to  the  fore- 
closure suit,  he  is  not  concluded  as  tO 
the  value  ot  tiie  fee,  by  the  amount  the 

Premises  broii<.'ht  at  "the  sale;  nor  is 
e  limited  to  a  percentage  thereon  in 
fixing  the  rental  value.  Ttie  right 
granted  to  the  lessee  by  the  lease  is  an 
niterest  in  the  premises,  capable  of 
being  sold  aiKl  transferred,  and  has 
precedence  of  the  estate  of  the  le.ssor, 
and  is  an  encumbrance  upon  the  land 
lo  the  extent  of  the  lessor's  inlet  est. 
The  lessee  iiaviuj:  this  right  of  priority 
over  the  lessor,  is  interested  only,  in 
seeing  that  the  nroperty  produces  suf- 
ficient to  cover  liis  interest.  He  has 
no  interest  or  duty  to  create  a  fund  for 
the  benefit  of  the  lessor;  and  if  the 
premises  are  sold  at  less  than  tlieir 
value,  the  loss  must  fall  upon  the  lat- 
ter.    (Id.) 

8.  As  between  the  lessor  and  lessee,  the 
estate  of  the  latter  is  not  subject  to  the 
claims  of  the -moitgagee  oi'  to  anv 
other  encumbrance  or  claim  upon  the 
premises.  They  are  charges  upon  the 
niterest  of  the  lessor  only,  who  u 
bound  to  protect  the  estate  oi'  the  lessee 
therefrom.     [Id.) 

9.  The  effect  of  :he  sale  is  to  substitute 
the  proceeds,  as  far  nsthey  will  go,  for 
the  several  interests  in  the  premises 
sold,  and  such  interests  are  lo  be  satis- 
fied out  of  the  proceeds  in  their  order 
of  priority.  Equity  will  not  permit 
one  claimant  of  the  fiin<i,  who  han 
covenuiited   to    protect    the    title    of 
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miother,  t<>  increase  liis  own  share  of 
the  fmiit,  by  coiiinelliiiK  the  otlier  to 
contrihutf  to  thi'  discliarge  of  prior  en- 
cumbraiu'e.-i.     ( Id  ) 

10.  VViiere  the  |);ir.ies  claiiniiiit  are  be- 
fore llie  comi,  ami  tlie  coiilest  is  be- 
tween thtiii  only,  or  those  elainiiiig 
under  tlieni.  the  eiinrl  lias  power  to 
make  a  linal  <iifpo,-siliou  of  the  fnini  in 
Hfc-oriiaiice  wiili  ihe  covenants  exist- 
ing bei  ween  them  and  tiie  equities  re- 
euiling  therefioin.     (  Id.) 

See  DowKlt.     (4  Lansing.) 
FoKtCLOSLKK.      (Id.) 

SUliPRISE. 
See  New  Trial.     (46  N.  T.) 
SURROGATE. 

See  ExECUToiiS  and  Auministrators. 

ftjO  BcMrh..) 

EXECUTOliS  AND    ADMINISTRATORS. 

(4  Lausiny.) 

SURROGATE'S  COURT. 
See  Appeal;    (47  JV.  T.) 

SYNOD  OF  REFORMED  CHURCH. 

See  Religious      Corporations.        (4 

Lansing.) 


T. 

TAXES  AND  TAXATION. 

See  A8si;ssmi;nt  and    Taxation.    ('46 
iV.  Y.) 
Municipal     Corporations.      (60 

Bail)..) 
AssESSoits.     (4  Lansing.) 

TAX   aSSESSESSORS. 

See  Assessor.     (4  Lansing.) 
TAX  SALES. 

1.  The  ]ir<)vision  of  tlie  act  of  1826 
($  43.  ehapier  24-2.  Laws  of  18:>3), 
reqnirinLC  the  coinpiroller  to  puhlish 
notices  Slating  when  tlie  time  for  the 
redempiion  of  lands  sold  for  taxes 
\vonld  e.\|iire.  is  jieremptorv,  {Wesl- 
brookcigi.  WiUey,  47  .V.  r.,457.) 

2.  The  pnhlication  of  such  notices  for 
the  specilied  time,  to  wit,  six  weeUs 
sncces.-iivelv.  once  in  each  week,  is 
required  to  be  completed  six  months 
prior  to  the  expiration  of  the  two 
years  allowed  for  redemption,      This 


provision  was  for  ilie  protection  of 
tint  land  owner;  and  unless  complied 
with,  no  title  pu.ised  by  the  comptrol- 
ler's deed.  The  complrollei's  deed, 
although  inaiie  conclnsive  evidence  of 
the  regnlaiity  of  the  sale,  i"  not  con- 
clusive as  lo  publication  of  such  notice, 
after  the  sale.     (Id.) 

3.  Mere  lapse  of  time  before  bringing 
an  action,  where  possession  under  the 
comptroller's  deed  has  not  been  for  ii 
entficient  length  of  time  to  bar  an 
action  under  the  staliUe  of  limitations,  , 
is  not  conclusive  eviiieiice  of  a  full 
compliance  with  the  requirements  of 
the  act.     (LI.) 

TENANT. 

See  Landlord  and  Tenant.    (4  Lan- 
sing. ) 

TENANTS  IN  COMMON. 

1.  One  tenant  in  common,  or  joint  owner, 
connot  maintain  an  action  for  the  po.-*- 
bession  of  personal  property  airaiiisl  his 
CO  tenant.  (Davis  agt  Lotlich,  45 
N,  r.,393.) 

2.  If  the  co-tenant  sells,  or  converts  tne 
property,  he  may  have  his  action  for 
damages,  or  hold  his  title  withtiie  pur- 
chaser. He  cannot  cotnpel  a  delivery 
of  the  possession  to  himself  of  the 
vrhole  property.     (Id.) 

See  Partition.    (46  iV.  F.) 

3.  Where  goods  are  purchased  by  sev- 
eral parties  under  an  agreement  to  hold 
in  aliquot  shares,  with  no  agreement 
to  sell  jointly,  liut  with  an  intent  sub- 
set) ueiitly  to  make  an  ariangement  for 
that  purpose,  until  such  ai-raiigeinent 
is  in  fact  made,  the  purchasers  are  not 
partners,  but  simply  tenants  in  com- 
mon, and  until  thai  time  neiilier  of 
them  has  power  to  bind  the  oiliers  ov 
his  contracts.  (Baldwin  agt.  Banoics, 
47  N.^.,  199.) 

4.  Where  one  of  several  tenants  in 
common,  without  the  autlionty  of  hii* 
co-tenants,  ships  the  property  owned 
in  common,  to  be  sold,  and  when 
shipped  oljtaiiis  an  advance  thereon  of 
a  parly  cognizant  of  the  interests  of 
the  parlies,  upon  a  representation  that 
his  coten;fnts  authorized  ihe  traiisao 
tion  ;  an  acceptance  by  his  co-tenanta 
from  him  of  a  portion  of  the  advance, 
iminced  by  his  repie-seiitation  that 
the  advance  was  obtained  upon  his 
own  sole  credit,  and  that  they  were 
not  liable  for  reclamalions,  is  not  'A, 
ratification;  and  their  commission  to 
restore     what    ikey    received,     after 
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knowledge  of  the  trjiiiBiiction,  wliich 
knowle<(}.'e  is  not  obtiiiiied  jintil  after 
the  shipiiienr  and  sale  of  ilie  [iioperty, 
does  not  make  ilieni  liable  upou  t£e 
original  contract.     (Id.) 

5.  Wliei-e  tenants  in  common  of  a  ship 
employ  her  in  a  seties*  of  vovaLres  and 
letiiiigs  of  ilie  vessel  for  dire  npon 
joint  account,  the  earnfngs  and  ex- 
penditiires  npon  and  in  respect  to 
ditterent,  voyages  goijig  into  general 
acconnt,  it  is  a  particular  or  qiia^i 
part:;ier8hii)  for  the  general  employ- 
ment of  the  vessel,  and  the  different 
▼oyages  and  adventures  are  connected 
together,  and  parts  of  tlie  trjide  or 
bosinens  carrieii  on  by  the  owners  as 
partners.  (WlUiams  agt.  Lawrence, 
47  N.  r.,  46-2.) 

6.  An  assignee,  therefore,  of  the  interest 
of  one  of  the  joint  owriers  in  a  par- 
ticular voyage  or  adveninre  can  take 
only  the  interest  whicH  his  assiirnor 
has  ill  the  earnings  <>f  the  vessel  after 
the  adjustment  of  the  parlnership  ac- 
counts.    (Id.) 

Su  Wills.     (47  N.  Y.)- 

7.  One  tenant  in  common  in  possession 
of  the  common  property  is  only  lia- 
ble to  pay  rent.,  when  he  agrees  to 
pay  it,  and  such  an  agreement  only  en- 
ures to  the  Ijeiiefii  of  the  co-tenant 
with  whom  it  is  made.  Nor  can  he 
Bet  otf  against,  such  rent  the  cost  of 
improvenieiitsand  additions  not  strictly 
repairs.  (ScoU  agt.  Giiernsey,  60 
Barb  ,163.) 

8.  A  tenant  in  common  occupying  with- 
out agreement  to  ])ay  rent,  is  not  lia- 
able,  on  partiti<iii  to  account  for  rent, 
even  though  the  occupancy  be  by  a 
firm  of  which  the  tenant  in  common 
id  a  partner.     (  Id.) 

9.  A  tenant  in  common  receiving  rents 
is  liable  to  pav  interest  on  the  sums 
so  received,  without  a  previous  de- 
inand.     (Id.) 

10.  The  r^nt  so  received  is  a  lien  on  the 
shares  of  the  partie.-i  receiving  it,  in 
favor  of  the  parties  to  whom  it  is 
due.     {Id.) 

11.  If  one  tenant  in  common,  to  whom 
one  or  more  co-ienanis  is  or  are  in- 
del>ted  for  rents,  dies,  his  atimiiiis 
trator  is  a  proper  party  to  an  action 
for  pariitiou  and  an  accuunting.    ( Id.) 

TENANTS  FOIt  LIFE.  AND  IN  RE- 
MAINDER.     4 

1.  One  entitled  in  remainder,  as  co- 
tenant,  during  the  life  estate,  by  per- 
mission ot,  and  agreeineut   with,   the 


life  tenant,  erected  buildings  on  the 
common  propel  tv.  and  re<eived  rents 
for  the  same,  before  and  af:er  the 
termination  of  the  life  estate,  f/eld 
that  on  partiiion  he  could  not  hold 
the  buildings,  or  their  value,  and 
must  account  for  the  rents  received 
afier  the  death  of  the  lile  tenant. 
(  Scott  agt.  Quernsei/,  60   Barb.,  163.) 

2.  Nor  will  equity  sujiport  such  a  claim, 
where  the  co-tenant  has,  by  the  rents 
ieceive<i  during  the  life  e-tate,  been 
fully  reimbursed  for  all  his  expendi- 
tares  and   interest.     {Id.) 

3.  A  tenant  for  life,  ami  one  oi  the  re- 
maindermen, erected  buildings  on 
the  common  property,  procured  insur- 
ance thereon,  and  gave  a  premium 
note.  After  the  death  of  the  tenant 
for  life,  tire  remainderman  was  iisses- 
ed  on  the  note  and  paid  the  assessment.. 
Held  that  in  accouniiny  lor  rents  re- 
ceived, he  was  not  eniii  led  to  an  allow- 
ance for  the  premium  tluis  paid.     [Id.) 

TENDER. 

See  Specific  Performance.  (46  iV.  Y.) 

TESTIMONY. 

See  Justice  of*  the   Peace.    (4  Iia»- 
sing.) 

TITLE. 

See  Cemetery      Associations.       (40 
N.  Y.) 
Estoppel.    {Id.) 
Vendor  and  Vendee.    {Id.) 

1.  The  title  of  a  purchaser  for  value 
of  stolen  negotiable  paper,  including 
bonds  payablff  to  bearer,  is  not  im- 
paired by  negligence.  It  will  only  be 
defeated  by  proof  of  fi-aud  or  bad 
faith.  Notice  of  such  facis  as  would 
put  a  prudent  man  upon  his  guard 
will  not  defeat  his  recovery  therefor. 
C  WeUh  agt.  Sage,  47  N.  ¥.,  143,; 

2.  The  property  in  business  paper  re- 
ceived for  collection  by  one  engaged 
in  the  business  oj'  banking  and  collec- 
tion, and  forwarded  by  him  to  his 
correspondent  in  the  usual  course  of 
such  business,  without  any  express 
agreement  in  reference  thereto,  does 
not  become  vested  in  the  coireapondent, 
although  he  may  have  remitted  upon 
genenu  account,  in  anticipation  of  col- 
lections. (Dickerson  agt.  Waion,  47 
N.  Y„  435),; 

3.  It  is  only  where  bv  express  contracts, 
or  well  eslablishetf  course  of  dealing, 
the  correspondent  becomes  responsiblo 
fur  the  colleutiou,  and  cannot  seek  re- 
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Imbiirsenieiit  of  advances,  in  case  of 
the   non-pa vnieiit   of  the    paper,    that 
he  can  retain  it  or  the  proct-eda  of  the 
collection,  as  apiinst  the  real  owner. 
{Id.) 
See  Consignor  and  Consignee.     (47 
N  V.) 
Hi;sB\ND  AND  Wife.    (Id.) 
Tax  SALiis.     (Id.) 

TITLE  TO  PERSONAL  PROPERTY. 

See  CoNTi'ACT.     (4  Lai)siv(j) 

Donatio  Causa  JMoiixis.    (Id.) 

TITLE  TO  REAL  PROPERY. 

See  Advkkse  PosstESSION.  (4  Lansing  ) 
Evidence.     (Id.) 

FOKECI-OSCKE.      \Id., 

THEATRICAL      PERFORMANCES. 

1.  Sonsis  and  duets,  stniir  by  persons  in 
costume,  may  he  pirts  of  a  draniiitic. 
theatrical  or  ojieratic  entertainment, 
and  mu^t  he  so  rcLiaidcd.  when  con- 
nected witli  diah'gue  and  sniiir  in  a 
public  Lraiden,  lor  uilniis.<ioM  to  vvhicii 
a  cliarge  is  made.  (  Tke  SocuUj  foi-  the 
HefurmaitDii  of  Juvenile  Deliuquenti 
agt.  Diey.i.  60  Barb.,  15'J.) 

See  Injunction.     (W  Barb.,) 

TOWN. 

1.  Under  the  provision  of  chap.  426  of 
the  laws  of  1870,  a  principal  who  has 
furnished  jointly  with  a  town  of  the 
county  of  SuH'olk  a  suLstitiite  whose 
service  constituted  a  pait  of  the  excess 
of  ye:irs.  for  whicli  moneys  were  re- 
ceived from  the  state,  has  a  clear  lesjal 
remedy  by  action  agiitn.st  the  town  to 
recover  his  just  proportion  of  such 
moneys.  (IVte  PeopU  ex  rel.  agt. 
Hawkins,  46  ^Y.  F.,  9.) 

TOWN  BONDING. 

1.  The  authority  of  the  majority  of  the 
taxpayers  of  a  town,  to  mortgage  the 
whole  property  of  its  citizens,  against 
the  will  of  the  minority,  for  invest- 
ment in  a  railroad  or  other  corporation, 
receives  no  conntenaiice  in  the  princi- 
ples of  common  law,  but  is  derived 
solely  from  legislative  enactments. 
Every  step,  therefore,  required  by  the 
statute,  must  be  shown  to  have  been 
tiiken  in  strict  conformity  therewith. 
(The  People  ex  rel.  agt.  Hulburt,  46 
N.  Y.,  2U).; 

2.  In  proceedings  under  chap.  967,  laws 
of  1869,  it  must  appear,  either  th:it  the 
tax-payers  whose  names  appear  on  the 
petition,  who  did  not  sign   persoually, 


were  present  when  their  namea  were 
siirned,  or  authority  in  wriiinir  so  to 
affix  their  names  must  bo  produced. 
(Id.) 

3.  As  it  was  requisite  to  establish  the 
act  of  the  signing  to  L'ive  jiiris<iiction, 
it  is  no  answer,  that  the  object  ion  was 
not  taken  nj»on  the  heai  inir  befoie  the 
county  judii'e.  Theie  w.is  no  waiver 
uiiou  (be  piirt  of  those  t:ix  fiayerr^,  who 
did  net  sign  and  who  did  not  aiipear. 
(Id.) 

4.  Where  one  signs  the  petition  in  a  rep- 
resentative capacity,  his  authority  to 
repref>ent  and  thus  to  liind  the  estate 
of  his  ward  or  cestui  que  innsi  he  shown 
affirmatively  by  legal  evidence.  (See 
opinion  of  Porteii^  J.,  note).     (Id.) 

5.  Where  the  name  of  a  corporation  ap- 
pears to  the  petition,  its  corporate 
existence,  the  authority  of  those  sign- 
ing to  bind  if  in  this  manner,  and  .that 
the  corporation  is  solvent,  must  be 
proven.      (  Id.) 

See  Constitutional  Law.     (46  N^.  T.) 

6.  Where  a  county  jiidy:e,  in  his  return 
to  a  writ  of  ceriiorai-i  bronudit  to 
review  proceedings  hiul  before  him 
under  the  town  Ijon-JiiiLr  act  of  1869 
(chapter  907,  Laws  of  1869).  did  not 
return  the  evidence  taken  bctore  him 
to  prove  the  identity  ot  the  petitioners, 
and  their  signaturea  to  tiie  petitions 
presented  to  liim.  but  simply  returned 
that  it  was  proven  tliat  each  name 
subscribed  to  the  petitions  was  written 
by  or  upon  the  request  of  the  person 
so  named,  and  whose  tianie  appeared 
upon  the  list  or  roll  as  a  tax  payer, 
without  stating  how  many  siirned  per- 
sonally, or  how  many  names  were 
affixed  by  others. 

Held,  insufficient  to  sustain  the  proceed- 
ings. (PeopU  ex  rel.  agt.  Kiiowles,  47 
li.  r.,  415.) 

7.  To  justify  an  affirmance  of  llie  pro- 
ceedings, the  return  must  snow 
affirmatively  that  the  county  judge 
had  jurisdiction,  a'nd  tlie  inoot  of  a 
jurisdictional  tact  should  be  returned 
to  enable  the  higher  court  to  de- 
termine whether  the  fact  was  estab- 
lished. It  should  at  least  iip]iear  that 
those  whose  names  were  affixed  to  the 
petition  bv  others  were  present  at  the 
time  of  signing,  and  .inthoiized  it,  or 
that  the  one  who  affixed  the  signature 
had  written  anthoiiiy  so  to  do.  which 
written.aiithoritf  was  jinnexed  to  the 
petitioirand  presented  to  tlie  coui:ty 
judge.     (Id.) 

See  CooLEY  agt.  Town  of  f  iUildfokd 
(mem.).     (47  iV"    I.) 
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TOWING   CONTRACT. 

See  Contract.    (\  Laming.) 
Evidence.    (Id.) 

TOWN    BOUNTY     CERTIFICATE 

See  Parent  and  Cniu).     (4  Laming.) 
Towns.    (Id.) 

TOWN  OFFICERS. 

^Assessors.    (4  Lansing.) 

TOWN  RAILROAD  BONDS. 

See  Railroad  Municipal  Bonds.    (4 
Lansing. ) 

TOWNS. 

1.  Town  certificates  of  indebtedness  is- 
sued in  January,  1864,  for  bounty  to 
volunteers,  became,  by  the  provisions 
of  sec.  I,  chap.  8,  laws  of  1864,  debts 
of  the  town,  upon  which  an  action 
lies  against  it.  (Brown  agt.  Town  of 
Canton,  4  Lansing,  409.) 

See  Bridges.     (4  Lansing.) 

Railroad  Mcnicipal  Bonds.  {Id.) 

TREES. 

See  Highways  and  Streets.    (4  Lartr 

;til>il-) 

TRESPASS. 

L  In  an  action  of  trespass  for  wrongfully 
taking  and  carrying  away  plaintiff's 
goods  and  breakins;  up  his  business, 
the  attachmeiii-s  under  which  the  goods 
was  taken,  having  been  set  aside  for 
irregnlarity,  they  afford  no  shield  or 
protection  whatever  for  such  tailing 
to  the  creditors  who  procured  them  to 
be  issued.  &ch  protection  extends 
only  to  the  officer  while  acting  under 
them  in  the  discharge  of  his  public 
daty.  (  Wehle  agt.  Butler,  ante,  5). 

!L  Where  all  the  attaching  creditors  ao- 
tively  participated  in  the  seizure  and 
removal  of  plaintiff's  entire  stock  at 
one  and  the  same  time,  without  separ- 
ating their  respective  proceeding,  and 
there  being  no  evidence  from  which 
the  extent  of  the  separate  liability  of 
any  one  of  them  could  be  ahcertai'ned, 
they  most  be  deemed,  for  the  purposes 
of  the  case,  to  have  been  joint  tort 
feasors,  and  as  such  tbeir  liability  is 
joint  and  several,  and  enforceable  ac- 
cordingly at  plaintiff's  election.   [Id). 

3.  Where  a  portion  of  the  attaching 
creditors  only,  were  sued  in  this  ac- 
tion, the  bare  fact  of  the  existence  and 


simultaneous,  but  fruitless  levy  of  the 
attachments  issued  by  the  other  credit- 
ors, cannot  be  made  available  to  the 
defendants  in  this  action  in  any  aspect 
of  the  case.   (Id.) 

4.  All  the  attaching  creditors  having 
been  jointly  concerned  in  the  commis- 
sion oif  a  wrong,  and  being  jointly  and 
severally  liable  therefor  at  plaintiff's 
election,  they  were  all  alike  incapaci- 
tated from  niaking  a  subsequent  legal 
appropriation  of  plaintiff's  property, 
either  for  tbeir  joint  account,  or  for  ac- 
count of  any  one  of  their  number, 
without  plaintiff's  assent.  (Id.) 

5.  If  evidence  of  a  subsequent  legal  ap- 
propriation to  plaintiff's  use  was  com- 
petent, it  cannot  be  received  on  the 
trial  in  this  action,  not  even  in  mitiga- 
tion of  damages,  without  hein^ pleaded. 
('See  Wehle  agt.  Eaviland,  42  Mow., 
399).  (Id.) 

6  Where  an  action  is  brought  to  recover 
treble  damages  for  trespass  on  land, 
die,  pursuant  to  title  6,  ch.,  5.  3d  part 
of  the  Revised  Statutes  (2  B.  S.,  2d 
ed.,  261.  6  I,  ttc),  and  the  plaintiff 
claims  $1080,  but  recovers  only  $5, 
the  defendant  is  entitled  to  costs.  (Id.) 

7.  Thisprovision  for  costs  in  the  Revised 
Statutes,  in  these  actions,  is  repealed 
by  the  Code.  (Id.) 

8.  Although  the  (yode  does  not,  in 
terms,  provide  for  costs  in  actions  of 
trespass  on  land,  yet,  as  it  provides 
for  costs  in  actions  of  ejectment  and  in 
actions  in  which  title  to  real  estate 
shall  come  in  question,  and  is  silent  as 
to  actions  of  trespass,  it  must  be  as- 
sumed that  that  claps  of  actions  was 
intended  to  be  embraced  by  gome  other 
provision,  if  any  is  applicable  to  it. 
(Id.) 

9.  The  only  other  provision  of  $  304 
which  can  be  said  to  embrace  this  class 
of  actions,  is  the  subdivision  of  said 
section  which  gives  costs  to  the  pre- 
vailing party  in  actions  for  the  re- 
covery of  money,  when  the  plaintiff 
recovers  $30.  And  this  subdivision 
would  seem  to  apply  to  actions  of  tres- 
pass.  (Id.) 

10.  The  provisions  of  chap.  459,  laws  of 
1862,  as  amended  by  chap.  814,  laws 
of  1867,  authorizing  'the  seizure  of 
animals  trespassing  upon  private  pre- 
mises, are  consiitnt.ional.  (Cook  agt. 
Gregg.  46  A^.  Y.,  439.) 

S««  Fences.    (60  Barb..) 

Highways  and-Streets.    (4  io»- 
sing.) 
'     Judge's  Charge.    (Id,) 
Practice.    (Id.) 
Surface  Water.    [Id.) 
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1.  Where  in  an  action  of  axsardt  and  hat- 
tenj,  for  forcibly  expeilini;  the  phiin- 
titt'  fi-otn  defendant's  premises,  it  is  a 
question  for  the  jnry  to  detertnine, 
from  the  evidence  whether  the  defend- 
ant had  actual  possenswii  of  the  prem- 
ises, giving  him  the  right  of  sucn  ex- 
pulsion, where  the  evidence  was  un- 
contradicted that  the  defendants  son 
with  his  family  occupied  the  premises, 
but  under  an  arrangement  with  tlie 
defendant  that  the  latter  was  to  keep 
possession  of  the  farm  and  premises 
and  provide  all  the  materials  and  neces- 
saries for  living,  and  pay  his  son  a 
stated  salary  per  year  for  his  services 
on  the  place.  (Oomstock  agt.  Dodge, 
ante,  97.) 

2.  Where  the  jury,  under  the  charge  of 
the  judge,  are  prohibited,  from  passing 
upon  the  question,  an  exception  to  such 
charge  ou  that  point  is  well  taken.  (Id. ) 

3.  Where  the  defendant  in  such  action 
has  died  since  the  trial,  and  the  cause 
of  action  not  being  one  that  survives, 
anew  trial  should  not  be  ordered,  for 
no  trial  of  the  issue  can  again  lawfully 
take  place.  (Mason,  J.  dissenting.) 
(Id.) 

4.  Whenever  a  party  obtains  the  post- 
ponement of  the  trial  of  a  cause,  on 
jpayment  of  costs,  his  adversary  may  in- 
sist, ou  having  the  trial  proceed,  on 
omission  to  pay  ;  or  he  may  waive  that 
right,  and  either  compel  payment  by 
precept  in  the  nature  of  a  fieri  facias, 
or  include  them  in  his  general  bill,  in 
case  he  ultimately  succeeds  in  the  ac- 
tion. (Gamble  agt.  Taylor,  ante,  375), 

6,  Where  the  defendant  put  the  cause 
over  the  circuit  upon  an  order  "  that 
said  cause  go  over  the  term,  on  pay- 
ment of  costs  by  said  defendant,  to  the 
plaintiff  or  her  attorney,  of  said  terra, 
and  witnesses  fees,"  and  the  defendant 
thereatter  paid  to  plaiutitf's  attorney 
$10  50-100  which  was  all  the  term 
cosis.  except  witnesses  fees,  which 
were  left  for  future  adjustment,  and 
ou  such  adjustment  by  the  court,  such 
fees  were  ti.xed  at  $5('),  and  the  plain- 
tiff  having  uliiniately  succeeded  in  the 
action  : 

£cW,  that  the  plaintiff  was  entitled  to 
have  the  balance  of  the  costs  of  the 
circuit  $50.  included  in  the  judgment, 
as  pun  of  tlie  costs  in  the  action — or- 
dered accordingly   (Id.) 

6.  Defendant  M.  purchased  of  plaintiff 
an  individual  bank,  and  he,  with  the 
other  defendants  as  his  sureties,  exe- 
cuted to  plaintiff  a  bond  of  indemnity 
from  all  claims  of  every  kind  against 


said  bank.  Prior  to  the  transfer,  cer- 
tain depositors  had  received  a  promis- 
sory note  to  the  amount  of  their  claims 
against  the  bank,  and  the  accounts  had 
been  balanced  and  closed  upon  the 
books  of  the  bank.  The  note  not  be- 
ing paid  at  maturity,  the  depositors 
offered  to  return  it,  and  demanded  pay- 
ment of  their  respective  accounts, 
claiming,  among  other  things,  that  they 
had  been  induced  to  take  the  note  by 
fraudulent  representations  of  plaintiff. 
This  state  of  affaiis,  plaintiff  testified, 
was  known  to  JVI.  at  the  time  of  the 
transfer  and  giving  the  bond.  Subse- 
quently plaintiff  was  sued  for  the 
amount,  of  the  deposit  balances  due  at 
the  time  of  the  receipt  of  the  note.  M., 
upon  notice,  employed  counsel  and  de- 
fended the  action  ;  but  the  plaintiff  in 
that  action  recovered  judgment,  which 
the  plaintiff  here  paid  : 

Held,  that,  if  M.  had  knowledge  of  these 
outstanding  claims,  plaintiff  was  not 
concluded  by  the  bank  books  ;  that  the 
evidence  given  was  sufficient  to  require 
the  submission  of  the  question  of 
knowledge  to  a  jury ;  an<l  a  non-stiit 
was,  therefore,  error.  {Hart  agt.  Mes- 
senger, 46  N.  r.,  '253.) 

7.  That  the  rejection  of  testimony  offered 
by  plaintiff,  tending  to  show  M.  had 
sucli  knowledge,  was  error.     (Id.) 

8.  A  court  or  referee  is  presntned  to  have 
knowledge  of  the  contents  of  the 
pleadings  in  a  cause,  and  it  is  not  nec- 
essary for  a  party  to  read  them  in  evi 
deuce,  in  order  to  avail  himself  of  ad 
missions  therein.  ( White  agt  Smith, 
46  jV.  T.,  418.) 

9.  After  a  trial  was  commenced  before  a 
referee,  a  portion  of  the  evidence 
taken,  an  adjournment  was  granted 
upon  plaintiff's  motion,  in  order  to 
enable  him  to  apply  tt>  the  court  for 
leave  to  serve  a  repry  to  defendant's 
counter-claim :  permission  was  ob- 
tained and  reply  seived.  Upon  the 
adjourned  day  the  plaintiff  insisted  that 
the  trial  should  be  commenced  de  now 
this  the  referee  refused  to  do  : 

Held,  no  error.     (Id.) 

10.  One  of  the  plaintiff's  witnesses  was 
permitted  to  state,  under  objection,  s 
conversation  between  plaiiirilf  and  one 
W..  the  book  keeper  of  defendant,  and 
acting  as  his  agent  in  the  shipment  of 
freight;  no  material  evidence  was 
given.  Subsequently  the  s-aine  witness 
testified,  without  objection  to  a  con 
versation  with  W.,  a  portion  of  which 

.  w,as  competent  as  a  part  of  the  ra 
geslcB.  and  a  portion  in-competent.— 
Held,  that  as  conversation  with  W, 
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Eertaining:  to  business  transacted  by 
im  at  the  time,  were  competent,  and 
as  error  is  never  to  be  presumed,  but 
must  be  made  plainly  to  appear,  it  is 
to  be  assumed  tbe  court  in  overruling 
objection  to  first  question  only  intended 
to  hold.  th:it  conversation  with  W. 
relating  to  business  then  being  trans- 
acted were  competent,  and  that  the 
objection  then  taken  could  not  be  made 
applicable  to  the  subsequent  incompe. 
tent  evidence.  If  the  ruling  of  the 
court  was  intended  to  apply  to  all 
conversarions,  the  objection,  to  avail 
defendant,  shonld  have  been  more 
specific,  so  that  the  intent  would  be 
made  plainly  to  appear.  (Sturgess  agt. 
Bissell,46  N.   F.,  462.) 

11.  If  there  are  any  reasons  for  the  ex- 
clusion of  evidence  competent  in  itself 
growing  out  of  the  proceedings  upon 

,  the  trial,  or  the  prior  examination  and 
statements  of  the  witness,  they  must  be 
pointed  out  and  the  attention  of  the 
court  called  to  them;  a  general  objec- 
tion is  insufficient  It  is  within  the 
discretion  of  the  judge  at  the  trial,  to 
allow  a  witness  to  be  recalled  and  to 
explain,  qualify,  or  contradict  his 
former  statements,  and  his  decision 
cannot  be  reviewed.  Williams  agt. 
Sargeant,  4b  N.  T.,  481.) 

12.  A  despute  having  arisen  between 
plaintiff,  defendant,  and  others,  in 
reaard  tf)  tire  l()cation  of  the  bonndarv 
lines  of  ft  lot  of  land  owned  by  defend- 
ant, an  aifreement  in  writing  to  com- 
promise and  settle  the  same  was  en- 
tered into  by  all  the  parties,  one  pro- 
vision of  which  was  that  M.  should 
go  upon  tbe  land  and  designate  the 
line  oetween  plaintiff  and  defendant, 
as  the  same  existed  when  M.'s  father 
occupied  the  lot.  Defendant  offered 
proof  of  revocation  upon  his  part  of 
M.'s  authority  to  locate  the  line,  and 
also  proof  of  actual  location  of  the  line, 
both  of  which  were  rejected. — Held, 
that  the  agreement  was  a  valid  and 
binding  one,  and  fixed  as  the  true  line 
between  the  parties,  the  one  that  ex- 
isted and  was  recognized  when  M.'s 
father  occupied  the  premises,  and  left 
only  the  qneHtion  to  be  determined  as 
to  the  location  of  that  line.  But  that 
M.  was  simply  empowered  to  act  as 
arbitrator  upon  this  question,  and  as 
Buch  his  power  was  revocable.  That 
the  question  shonld  have  been  sub- 
mitted to  the  jury  to  determine  the 
location  of  the  line,  and  that  the  re- 
jection of  the  testimony,  both  as  lo 
revocation  and  location  was  error. 
(  Wood  agt.  LafayelU,  46  N.  T.,  484.) 

3  In  an  action  for  work,  and  labor  and 
'uateriais   furnished  in  manufacturing 


certain  articles  for  defendant,  the  de- 
fence was  that  the  articles  were  not  to 
be  paid  for,  until  defendant  should 
collect  and  receive  pay  from  those  to 
whom  he  should  sell  ihem,  and  that, 
in  consequence  of  the  unskillful 
manner  of  their  construction,  the  ar- 
ticles were  defective,  and  the  defend- 
ant's vendees  refused  to  pav  therefor. 
Held,  it  was  not  competent  /or  defeiid- 
ant,  upon  the  trial,  to  show  that  his 
vendees  claimed  dama^res.  {Seltenreick 
agt.  Hiemem,  46  iV-  Y.,  677.) 

14.  The  judge  charged  the  jury,  that,  if 
they  found  the  agreement  was,  that 
defendant  might  sell  on  a  reasonable 
term  of  credit,  and  he  had  so  sold  and 
that  term  had  expired,  then  plaititiff 
could  recover,  though  defendants  had 
not  been  paid  by  his  vendees:  to  which 
defendants  excepted. — Held,  exception 
not  well  tiiken.    (Id.)  '■ 

See  Evidence.    (46  iV.  Y.) 

15.  Defendant's  answer  alleged  that  she 
had  ''  no  information  sufficient  to 
form  a  belief"  as  to  the  truth  of  the 
allegations  of  the  complaint.  Upon 
trial  before  a  referee,  leave  waa 
granted  to  amend  by  inserting  the 
words  "knowledge  or"  before  "in- 
formation," so  as  to  bring  the  answer 
within  section  149  of  the  Cod«. 

Held,  that  the  amendment  was  within 
the  power  and  discretion  of  'the 
referee.  I  Bennett  agt.  Lake,  47'  N. 
Y.,  93.) 

16.  The  judge  upon  trial  charged,  that 
if  the  jury  should  find  the  facts  pre- 
cisely as  defendants'  witnesses  (tes- 
tified, still  they  were  liable,  and, 
thereupon,  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs.  To  which 
defendants'  counsel  excepted. 

Held,  that  it  was  not  necessary  to  i  re- 
quest the  court  to  submit  any  question 
of  fact,  in  order  to  enable  (Iciendants 
to  raise  the  question  upon  appeal  as 
to  the  correctness  of  the  charges  and 
direction.  (Low  agt.  Hall,  47  N.  Y., 
104.) 

17.  Where  several  distinct  grounds  of 
liability,  on  the  part  of  the  defendant, 
are  submitted  to  the  consideration  of 
a  jury,  if  either  was  improperly  sub- 
mitted, and  the  verdict,  is  a  general 
one,  the  judgment  will  be  reverised, 
unless  it  appear  that  some  one  of  the 
others  was  so  clearly  established  by 
uncontroverted  evidence  as  to  have 
rendered  it  the  duty  of  the  cocrt  to 
direct  a  verdict  for  plaintiff.  {Baldwin 
agt.  Burrows,  V  If.  Y.,  199.) 

18.  To   mainAaip  an  action  for   entic«» 
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nient  from  service,  it  must  appear 
that  the  child,  apprentice,  or  servant, 
was  at  the  time  in  the  actual  service 
oi  the  parent  or  niaater,  and  that  tiie 
moving  cause  of  the  desertion  was 
the  inducement  held  out  bv  the  de- 
fendant. (Camhty  agt.  Smith,  47 
JSr.  Y..  244 ) 

"19.  In  an  action  for  unlawfully  harbor- 
ing and  concealing  plaintiff's  minor 
eon,  and  inducing  him  to  enlist  in  the 
eervice  of  the  United  States,  as  a  sub- 
stitute for  defendant. 

Hdd,  that  the  taking  out  of  letters  of 
administration  by  plaintiff,  after  the 
death  of  the  minor  son,  upon  hia 
estate,  and  as  administrator,  demand- 
ing and    receiving  of   defendant  the 

■  bounty  money  paid  to  the  son  upon 
.;  his  enlistment,  and  of  the  government 

his  arrears  of  pay,  were  not  a  ratifica- 
tion of  the  contract  of  enlistment. 
They  were  not  amounts  received   by 

•,  the  "father  as  an  equivalent  for  the 
loss  of  the  son's  service,  to  which  he 
was  entitled,  but  were  debts  due  to 

.'the  estate  of  the  son,  to  which  plaintiff 
was  entitled  by  the  operation  of 
statute  laws.    \ld.) 

80.  That  it  was  necessary  to  aver  and 
prove    knowledge,    on    the    part    of 
defendant  that  the  minor  owed  service 
to  plaintiff,  and  wrongfully  deserted 
that  service  j   that  knowledge   oi'  the 
>.  minority,   and    that    the    father    was 
living,    was    sufficient  to    charge   de- 
jfendaut  with  the  legal  inference  there- 
from, that  the  father  was  entitled  to 
'  the  custody,  labor  and  services  of  the 
""minor;    but  if  there   was  an   honest 
"belief,  on  the  part  of  the  defendant, 

■  that  the  youth  had  left  the  father's 
Bcrvice  with  the  father's  consent,  he 
was    not  liable.      Also,   that  for  the 

•!  purpose  of  showing  this,  it  was  com- 
petent   for    defendant    to    prove   the 

.  oeclarations  of  the  minor,  when  he 
engaged  with  him,  that  his  father  was 
willing  he  should  go  into  the  military 

"■  service  of  the  government.     {Id.) 

21.  That  a  refusal  of  the  coui  t  to  charge, 
that  to  support  the  action  the  plaintiff 
•  must  satisfy  the  jury  that  the  defend- 
ant,   when    he  put  the  son  into  the 

■  service,    was    doing    so    against    the 
■\  plaintiff's    consent,    was    not    error. 

(Id.) 

'42.  SemtU  of  a  request  to  charge  that, 
.,  to  render  'defendant  liable,  he  must 
,'  have  known  that  the  son  was  under 

the  age  of  eighteen  years  at  the  time 

of  the  enlistment.    {Id.) 

83.  That  it  was  error  for  the  court  to 
charge  that,  if  the  plaintiff's  son  was 


under  the  age  of  eighteen  at  the  time 
of  the  enlisinient,  tlie  defendant  was 
liable  whether  he  knew  it  or  not. 
(Id.) 

24.  Rules  of  evidence  prescribed  by 
congress  are  not  binding  on  state 
courts.  {ValdwelL  agt.  N.  J.  Steamboat 
Co.,  47  N.  r.,a82.)' 

25.  The  general  rule  that  a  party  is  en- 
titled to  examine  his  own  witnesses 
upon  material  facts,  and  should  not  be 
precluded  by  answers  made  nnoii  the 
examination  by  hia  adversary,  is  a 
matter  of  discretion,  and  a  refusal  to 
permit  such  examiiiati-on,  after  the 
witness  had  fully  testified  upon  the 
subject  01  the  piopo.sed  examination, 
is  not  ground  of  reversal,  unless  it  can 
be  shown  the  party  has  been  injured 
or  prejudiced.     {Id.) 

26.  After  the  testimony  in  a  case  boa 
closed,  it  is  discretionary  with  the 
court  whether  to  open  tne  case  or 
not,  to  receive  additional  evidence, 
and  the  decision  is  not  reviewable 
here.     IJd.) 

^7.  After  a  jury  had  retired,  upon  re- 
turning into  court  for  further  instruc- 
tions, the  judge  remarked,  in  substance, 
that  he  thought  tliere  was  not  much 
difficnlty  iu  arriving  at  a  conclusion, 
and  that  if  they  did  not  agree,  he 
would  feel  it  his  duty  to  keep  them 
together  until  Monday  (it  being  then 
Tfiursday) : 

Held,  that  the  first  portion  of  the  remark 
was  not  error,  as  the  court  neither 
expressed  nor  gave  an  intimation  of 
his  opinion  ;  tlie  last  portion  was  a 
matter  of  discretion,  and  not  review- 
able upon  a  bill  of  exceptions.  For  an 
abuse  of  this  discretion,  relief  is  to  be 
obtained  by  motion  to  set  aside  the 
verdict.     {Id.) 

28.  Where  an  action  in  the  nature  of  a 
creditor's  bill  is  brought  against  a 
husband  and  wife  by  a  judgnieut 
creditor  of  the  former,  to  reach  real 
estate  claimed  to  have  been  fraudu- 
lently conveyed  to  the  latter,  and 
where  after  issue  is  joined  tiie  wife 
dies,  the  plaintiff  failing  to  show  fraud 
cannot  i'lave  judgment  for  the  interest 
of  the  husband  in  the  land  acquired 
upon  the  death  of  the  wife.  {Curtit 
agt.  Fox,  47  iV.  T.,  299.) 

29.  As  such  interest  did  not  vest  until 
after  the  putting  in  of  the  answer, 
defendant's  silence  was  not  a  waiver 
of  the  objection;  that,  so  far  as  this 
interest  was  concerned,  plaintiff's 
remedy  was  by  execution,     (id.) 

30.  Where,  upon  a  trial  before  a  referee, 
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the  plaintiff  at  the  close  of  his  evi- 
dence is  nonsaited  and  duly  excepts, 
a  question  of  law  is  raised  upon  which 
it  18  competent  for  the  general  term  to 
reverse  tlie  judgment  if  the  decision 
was  erroneous.  It  is  a  decision  that, 
as  a  matter  of  law,  there  is  no  evi- 
dence to  sustain  the  complaint;  and  if 
the  evidence,  although  insufficient  to 
constrain  the  referee  to  tind  for  the 
plaintiff,  is  such  as  would  have  rie- 
quired  the  submission  of  the  question 
to  a  jury,  aud  would  have  been  suffi- 
cient to  sustain  a  finding  for  plaintiff, 
it  is  error.  (iScofield  agt.  Hemajidez, 
47  N.  r.,  313.) 

31.  The  rule  that  every  reasonable  doubt 
upon  any  question  of  law  or  fact  bear- 
ing upon  the  guilt  or  innocence  of  the 
prisoner  in  a  crimmal  trial  should  be 
Bolved  in  his  favor,  does  not  apply  to 
a  question  as  to  the  jurisdiction  of  the 
coiirt.  Doubts  as  to  jurisdiction  may 
be  solved  in  favor  of  the  tribunal 
exercising  it,  unless  by  so  doirg  some 
established  rule  of  law  will  be  palpably 
violated.  (&.  JI.  Smith  agt.  People, 
47  If.  T.,  330.) 

35i.  Where  upon  the  trial  of  an  action, 
there  are  disputed  quesiions  of  fact,  a 
direction  by -the  court  to  the  jury  to 
find  for  the  defendant  is,  in  effect,  a 
decision  that  plaintiff  is  not  entitled  to 
recover  upon  any  finding  warranted 
by  the  testimony,  and  an  exception  to 
Buch  direction  is  sufficient  to  present 
the  question  of  law  upon  appeal. 
Plaintiff  is  not  required  to  request 
the  court  to  submit  the  queelions  of 
fact  to  the  jury.  (Stone  agt.  Flower, 
A7  N.  Y,.  566.) 

33.  A  special  verdict  differs  from  tiie 
findings  of  a  court  or  referee  in  this, 
that  the  jury  cannot  be  presumed  to 
have  fouud  'more  than  is  specified  iu 
their  verdict,  aud  a  general  verdict 
directed  by  the  cuiirt  upon  the  strength 
of  the  findings  does  not  ,add  to  their 
force  or  effect.  (People  a^t.  W.  Ihim- 
pUce  and  B  Co.,  47  ^V.  FT,  586.) 

See  Appeal.    (47  N.  Y.) 

A  ^EssMKNT  AND  Taxation.    (Id.) 
Deposition.    (Id.) 
FAI.8E  Pketences.    (Id.) 
Fraud.    (Id.) 
Insurance,  Life.    (Id.) 
Municipal  Corporations.    (M) 
Practics.    (Id.) 
Practick.        (4  Lantvng.) 

TRUSTEES  OF  VILLAGES. 

Bee  Highwats  and  Streets.    (4  Lan- 

ting.) 


TRUSTS  AND  TRUSTEES. 

-Ste  Mortgage,    (i.6  N.  Y.) 
Wills.    (Id) 

1.  The  provisions  of  the  statute  in  refer- 
ence  to  fraudulent   conveyances   and, 
contracts  in  reference  to  lands  (title  1 
chapter  7,  part  2,  of  the  R.  S.)  do  no^ 

.  preclude  a  party  from  establishing  an' 
implied  or  resulting  irnst  recognized 
by  the  common  law.  The  transaction, 
out  of  which  a  trust  of  this  character 
arises,  may  be  proved  by  parol ;  bat 
the  trust  itself  must  rest  upon  the  acts 
or  situation  of  the  parties  as  proved, 
and  not  merely  upon  their  declarations.' 
{Foote  agt.  Bi-yant,  47  N.  Y.,  5'»4.) 

2.  Where  one  pays  the  consideration  for 
real  estate  and  a  conveyance  is  taken 
iu  the  name  of  another,  although  by 
section  51  of  the  statute  of  uses  and 
trusts  (1  R.  S ,  728).  no.  trusts  results; 
in  favor  of  the  person  paying,  the 
money,  and  the  title  is  vested  iu  the 
alienee  named  in  the  conveyance,  yet 
it  is  competent  for  the  alienee  to 
regard  the  equitable  rights  of  such 
person,  and  to  secure  them  either  by  a 
lawful  declaration  of  trust  or  by  a  con- 
veyance.    (Id.) 

3.  Where,  therefore,  in  snch  case  the 
one  paying  the  consideration  requests, 
a  tiiird  person  to  take  the  title  and 
hold  it  for  his  benefit,  and  the  alienee 
executes  a  conveyance  to  such  third: 
person,  intending  it  as  an  execution 
and  admitisiou  of  the  trust,  but  the 
conveyance  is,  without  the  knowledge 
or  consent  of  ihe  cestui  que  trust,  an 
absolute  one.  ihe  case  is  brought 
within  the  exceptions  of  section  53  of 
said  statute,  and  a  trust  results  in  his 
favor.  (Gilbert  agt.  Gilbert,  1  Keye$,' 
159,  questioned.)     (Id.) 

4.  The  rule  is  not  changed  by  the  fact 
that  the  person  paying  the  considera- 
tion was  a  married  woman,  and  the 
payment  was  made  prior  to  the  act*  of 
1848  and  1819  in  relation  to  married 
women.  It  was  competent  for  the 
husband,  except  as  against  creditors, 
to  recognize  the  equities  of  the  wife, 
and  to  secure  it  upon  property.     (Id.) 

See  Insurance.  Life.    (47  N.  Y.) 
Will.    (Id.) 

5.  Where  a  cettui  que  truit  lesided  in 
this  state,  and  the  original  trastee  al- 
though he  died  in  Connecticut,  resided 
in  this  state  when  he  was  appointed, 
had  the  trust  fund  here,  at  the  time, 
and  partly  executed  the  trust  here ; 
and  the  cestui  que  trust  was  an  infant 
aud  needed  the  fund  for  his   supporl ; 
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it  wa8  held  that,  nnder  these  circnm- 
etitnces,  the  power  of  the  court  to  ap-. 
point  a  new  trnstee  within  its  own 
territoriHl  iui-isdiction  could  not  be 
doubted.  (  Curtu  agt.  Smith,  60 
Barh.,  9.) 

6.  Held,  also,  that  the  Supreme  Court 
•was  not  divested  of  jurisdiction  by 
the  removal  of  the  former  trustee 
from  the  state,  although  he  took  the 
fund   with    him  j  the  cestui  que   trust 

.  continuing  to  reside  here.    (Id.) 

7.  The  statute  devolving  a  trust  upon 
the  court,  on  the  death  of  a  surviving 
trustee,  and  authorizing  the  appoint- 
ment of  anew  trustee,  (1  U.S.,  730,  $ 
68,)  applies  to  a  trust  of  personal  as 
well  as  real  estate.     {Id.) 

8.  Where  one  of  two  trustees  disclaim- 
ed acting  as  trustee,  by  an  answer  in 
chancery,  in  Missouri  ;  Eeld  that  his 
subsequent  death,  without  ever  assum- 
ing the  trust  or  claiming  aright  to  act, 
made  valid  that  disclaimer,  and  vest- 
ed all  the  estate  in  the  surviving  trus- 
tee, and  the  cestui  que  ti~ust  were 
bound  by  the  decree  in  that  suit. 
(  Clemens  agt.  Clemens,  60  Barb.,  366.) 

See  Agreement.     (60  Bnrb.,) 
Will.    (  Id.) 

9.  A  trust  of  personal  estate,  for  the  use 
and  benefit  of  the  grantor  or  donor,  is 
valid,  and  vests  the  legal  title  in  the 
trustee,  unless  the  purposes  of  the 
trust  are  unlawful.  (Foster  agt.  Coe, 
4  Lansing.) 

.10.  A  conveyance  of  all  his  real  and  per- 
sonal estate,  on  account  of  the  gran- 
tor's age  and  infirmities,  and  in  con- 
sideration of  one  dollar,  with  a  pro- 
viso that  the  grantee  shall  sell  and 
convey  the  lands  at  retail,  and  that  the 
avails  shall  be  paid  over  to  the  grantor 
during  his  life,  and  afterward  applied 
to  pay  debts  and  expenses  of  the  trust, 
and  the  residue  distributed  as  directed 
in  a  subsequent  instrument  to  be  exe- 
cuted by  the  grantor  ;  or  in  default  of 
such  instrument  to  the  grantor's  heirs, 
though  void  as  an  express  trust,  con 
fers.  It  seems,  a  valid  power  in  trust, 
and  is  irrevocable,  although  the  sub- 
sequent instrument  provided  for  is  not 
executed.  [Fellows  agt.  Eeermans,  4 
LaTisiiig,  230.) 

Bee  Adverse  PossEasicw.  f4  Lansing.) 
Foreclosure.     (Id.) 
Manufacturikg      Corporation. 

{Id.) 
Mortgage  of  Real  Estate.  [Id.) 


u. 


USE  AND  OCCUPATION. 

I.  To  enable  a  party  to  maintain  an  ao- 
tion  for  use  and  occupation,  under  the 
provision  of  the  Revised  Statutes  au- 
thorizing such  an  action  to  be 
brought  under  any  agreement,  wheth- 
er by  deed  or  parol,  the  conventional 
relation  of  landlord  and  tenant  must 
exist. 
Barl 


cist.        (  Thompson  Sigt.     Bower,    60 
'arh.,  463.) 

2.  Where  one  occupies  under  an  agree- 
ment to  purchase,  he  is  not  a  tenant, 
but  a  vendee,  and  the  i elation  that  of 
vendor  and  vendee,  and  in  no  conven- 
tional sense  that  of  landlord  and  ten- 
ant.     (Id.) 

3.  Distinction  between  the  action  for 
mesne  profits  and  the  action  for  use  and 
occupation.     ( Id.) 

See  Landlord  and  Tenant.      (4  Laiir 
sing. ) 
Lease.    (Id.) 

USES  AND  TRUSTS. 

See  Lien.    (46  N.  T.) 

UNITED  STATES  COURTS. 

See  Federal  Courts.    (4  Lansing.) 

UNITED  STATES  IHSPOSIT  FUND. 

See  Loan  Commissioners.  (4  Lansing.) 

UNITED  STATES  LOAN  COMMIS- 
SIONERS. 

See  Loan  Commilsioners.  (4  Lansing.) 

USER, 

See  Easement.     (4  Lansing.) 
Estoppel,    yld.) 

USURY. 

1.  Where  an  advance  .is  made  in  one 
place,  upon  a  check  drawn  upon  a 
bank  in  another,  no  question  of  usury 
can  arise  out  of  the  transaction,  as 
there  is  no  loan  or  forbearance  of 
monev  for  anvtime  whatever.  (Crocker 
agt.  Colwell,  46  N.  N.,  21-2.) 

2.  To  establish  usury,  some  consider- 
ation in  addijion  to  lawful  interest 
must  proceed  from  the  borrower.  It 
is  not  enough  that  the  lender  is  moved 
by  consideration  of  collateral  benefits 
to  himself,  which  may  result  indirectly 
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from  the  transaction,  provided  they 
are  not  a  burden  imposed  upon  the 
borrower,  and  to  which  he  submits  as 
the  means  of  obtaining  the  loan,  and 
■which  are  intended  as  a  compensation 
to  the  lender  beyond  the  legal  rate  of 
interest.  (Clarke  agt.  Sfceelian,  47  iV. 
Y.,  188.) 

S.  Where  parties  are  desirous  of  enter- 
ing into  A  contract  for  their  mntnal 
advantage,  the  mere  fact  that  a  part 
of  the  arrangement  is  a  loan  by  one  to 
the  other  at  the  legal  rate  of  interest, 
to  enable  him  to  perforin  his  part, 
does  not  present  a  case  of  usury, 
aitliuugh  the  loan  would  not  have 
been  made  except  as  part  of  the  con- 
tract, and  even  though  the  contract 
would  not  have  been  made  without 
the  loan.  If  provision  is  made  for  full 
compensation  to  the  borrower  for  all 
he  may  do  under  the  collateral  con- 
tract, there  id  uo  usury.     (Id,) 

4.  Where,  in  action  upon  a  prommissoy 
note,  the  single  question  to  be  tried  is, 
whetlihr  there  was  a  corrupt  and  an 
usorious  agreement  made  upon  a  loan 
of  money  which  was  tiie  considera- 
tion of  the  note,  the  intent  of  the  par- 
ties is  a  question  of  fact;  and  that 
question-  having  been  found  by  the 
jury  against  tiie  defendants,  upon  con- 
flicting evidence,  their  finding  is  con- 
clusive ;  unless  some  error  was  com- 
mitted on  the  trial,  by  tlie  judge,  in  his 
rulings,  or  chari;e  to  the  jury.  (  Ilor- 
tow  agt.  Moot,  60  Barb.,  27.) 

5.  Whether  tlie  transaction  was  a  contri- 
vance on  the  part  of  the  piaintirt',  by 
which  he  <il)tiiined  more  than  seven 
per  cent  for  the  loan  or  forbearance 
of  money  ;  whether  it  was  a  fraud 
upon  the  statute,  or  an  evasion  of  tiie 
Btaiute,  to  cover  usury  ;  whether  the 
piiiimiti'  bought  tlie  note  of  the  bank 
at  which  it  wa«  payable  ;  or  whetlier 
the  bank  acted  a.s  the  agent  of  the 
plaintiff,  in  coinuiittiiig  the  fraud — are 
UJt  questions  of  law,  indepeudant  of 
the  fm^te  upon  which  the  propositions 
are  biised.  And  if  the  jury  lind,  cor- 
rectly, against  the  defendants  upon 
them,  the  court  cannot  reverse  their 
findings.     (Id.) 

6.  Where  tlie  usurions  character  of  a 
mortgage  has  been  deierinioed  in, 
and  appears -by,  the  record  of  a  for- 
mer suit,  there  is  no  necessity  for  a 
bill  f/uia  timet,  to  entertain  which  is 
discietioiiMiy  witli  a  curt  of    equity. 


(  JJusell  agt.  Kellofjfj^    60  Barb 


equity 

,  til/.; 


7.  This  principle  is  applied  to  obliga- 
tions void  for  usury,  notwithstauding 
the  imperative  provisions  of  the  act 
of  1837.     ( Id.) 


8.  The  usury  act,  of  1837,  was  not  de- 
signed to  require  a  court  of  equity  to 
entertain  a  suit  which,  according  to  its 
settled  practice,  it  would  not  have  en- 
ttM-taned  before  that  act,  but  only  to 
relieve  a  borrower,  under  a  usurious 
contract,  from  the  obligation  to  repay 
the  money  actually  borrowed,  in  cases 
where  a  resort  to  a  court  of  equity 
was  iiecessary  either  for  discovery  or 
relief.     (  Id.) 

9.  Tiie  former  rule  of  courts  of  equity, 
requiring  a  complainant  who  sought 
relief  in  that  court  against  a  usurious 
contract,  obligation  or  security,  to  re- 
pay the  moiioy  actually  loaned,  with 
niterest,  as  a  condition  of  granting  the 
relief,  was  abrogated  by  the  statute  of 
1837  only  in  behalf  of  the  borroiver. 
The  rule  is  not  abrogated  as  to  the 
grantee  of  the  borrower.  When  such 
grantee,  as  such,  commences  a  suit  for 
relief,  the  rule  requiring  him  to  do 
equity,  as  a  condition  of  relief,  still 
applies.      (Id.) 

See  MoRTGAGK.     (  60  Barb.,) 

10.  No  rule  of  law  makes  it  u lawful,  or 
usurious,  to  loan  a  borrower  money  to 
pay  tlie  usurious  debt  of  sucli  borrower 
to  another.  ( Wilson,  agt.  Hai-vey,  4 
Laming,  507.) 

11.  The  plaintiffs'  testator  loaned  his  in- 
dividual funds  to  tlie  defen(iant8'  testa- 
tor, on  bond  and  mortgage,  with 
knowledge  that  the  iiionev  was  bor- 
rowed to  pay  the  boi'rowei's  notes  due 
to  a  bank,  of  which  the  lender  was 
president  and  financial  officer,  but 
without  any  agreement  in  that  respect, 
and  it  was  used  for  that  purpose.  In 
au  action  to  enforce  the  bond  and 
mortgage  : 

Held,  that  the  defendant  could  not  de- 
fend on  the  ground  of  usurious  consid- 
eration taken  by  the  bank  on  negotiat* 
ing  the  notes.     (Id.) 


V. 

VACANCY. 

See  CoNSTiTDTiON.     (47  N.  T.) 

VARIANCE. 

1.  Where  a  summons  and  complaint  were 
issued  against  the  city  of  Lockport  to 
recover  a  liquidated  specified  sum,  for 
services  as  police  constable,  an  allega- 
tion in  the  complaint  that  the  defend- 
ant neglected  anil  failed  to  keep  the 
means  in  the  hands  of  its  treasurer  to 
pay  said  account,  and  that  there  was 
uo  funds  in  his  hands  out  of  which  h» 
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could  properly  pay  said  order,  did  not 
make  ihe  cause  of  action  in  tiie  com- 
laint  a  tort  for  nej;ligence.  {Prudden 
agt.  City  of  Lockport,  ante,  286). 

2.  Consequently,  there  was  no  variance 
between  the  suniuions  and  complaint ; 
both  were  for  a  money  demand  on  con- 
tract. {Id.) 

3.  In  an  action  of  slander,  the  plaintiff,  as 
a  witness  on  his  own  behalf,  stated,  on 
cross-examination,  that  he  had  had 
litigation  with  the  defendant.  He  was 
then  asked  how  many  suits  he  had  had 
with  him,  andforwkat  causes  of  action! 

Held,th&t  the  court  below  properly  ex- 
cluded so  much  of  the  inquiry  as  re- 
lated to  the  causes  of  action.  It  was 
in  no  way  material  or  pertinent  to  the 
issue.  Its  materiality  consisted  solely 
in  its  bearing  upon  ihe  credit  due  to 
the  plaintift'  as  a  witness,  and  was 
therefore  collateral  in  its  nature.  The 
end  of  such  an  inquiry  would  result 
in  an  unlimited  examination  of  the  pre- 
vious litigation,  and  in  attempts  to  in- 
dicate the  different  positions  occupied 
by  the  parties  engaged  in  it.  (Boynton 
agt.  Boynton,  ante,  380.) 

4.  To  |the  question,  whether  the  plain- 
tiff had  not  previously  sued  the  defend- 
ant for  slander  and  recovered  only 
$10: 

Held,  that  this  was  included  in  that  por 
tion  of  the  previous  question  which  the 
court  rejeciedas  improper.  That  the 
remarks  on  that  exception  was  equally 
applicable  to  the  exception  taken  to  the 
exclusionof  this  inquiry.  {Id.) 

5.  Where  on  the  trial  there  is  &  variance 
between  the  evidence  and  the  com- 
plaint which  the  court  is  authorized  to 
disregard,  it  will  be  disregarded  un- 
less the  defendant  proves  that  he  has 
been  misled  to  liis  prejudice.    {Id.) 

VENDOR  AND  VENDEE. 

1.  One  having  possession  of  personal 
property  as  a  bailee  for  hire,  with  an 
executory  and  conditional  agreement 
for  its  puVcfiase,  which  conditions  have 
not  been  performed,  can  give  no  title 
thereto  to  a  purchaser,  although  the 
latter  acts  in  good  faith  and  parts  with 
value,  without  notice  of  the  want  of 
title  of  his  vendor.  {Austin  agt.  Dye, 
46  iV.  F.,500.; 

2.  Where  upon  the  sale  tuid  delivery  of 
goods  the  vendrir  receives  from  the 
purchaser  the  note  or  bill  of  a  third 
person,  the  presumption  is  that  the 
note  or  bill  was  accepted  in  payment, 
and  satisfaction,  and  the  onm  is  upon 


the  vendor  to  show  that  it  was  not 
thus  received.  (Oibson  agt.  Ttbey, 
A6N.  Y.,  637.) 

3.  Where  a  contract  is  made  for  the 
sale  and  delivery  of  specified  articles 
of  per.sonal  property,  under  such  cir- 
cumstances that  the  title  does  not  vest 
in  the  vendee,  if  the  property  is 
destroyed  by  an  accident,  w'ithont  the 
fault  of  the  vendor,  so  that  delivery 
becomes  irajwssible.  the  latter  is  not 
liable  to  ttie  vendee  in  damages  for 
the  non-delivery.  {Dexter  agt.  No^'ton, 
47  N.  r.,  62.) 

4.  No  act  of  the  vendor  alone,  in  per- 
formance of  a  contract  of  sale,  void 
by  the  statute  of  frauds,  can  give 
validity  to  such  a  contract.  Where 
no  part  of  the  price  is  paid  by  the 
vendee,  there  must  not  only  be  a 
delivery  of  the  goods  by  the  vendor, 
but  a  receipt  and  acceptance  of  them 
by  the  vendee,  to  pass  the  title  or 
make  the  vendee  liable  for  the  price; 
and  such  acceptance  must  be  voluntary 
and  unconditional.  Some  act  or  con- 
duct on  the  jiart  of  the  vendee,  mani- 
festing an  intention  to  accept  the 
goods,  as  a  performance  of  the  con- 
tract, and  to  appropriate  them,  is  re- 
quired to  supply  the  place  of  a  written 
contract.  {Caulkins  agt.  Hellman,  47 
N.  Y.,  449.) 

5.  Evidence  of  a  hona  fide  attempt  upon 
the  part  of  the  vendee,  immediately 
upon  receipt  and  examination  of  the 
goods,  to  communicate  to  the  vendor 
a  message  declining  to  accept,  is 
f/roper,  as  part  of  the  res  gestce,  and 
material  as  qualifying  the  act  of  re- 
ceiving and  retaining  the  goods,  and 
rebutting  the  presumption  of  accept- 
ance arising  therefrom,  although  such 
message  was  never  received  by  the 
vendor.     {Id.) 

Bills,  Notes,  Checks.   (47  N.  Y.) 

CH.4TTEL  Mortgage.    {Id.) 

Ejectment.     {Id.) 

Insurance.  Life.     {Id.) 

Limitation  OF  Actions.    {Id.) 

Trial.     (Id.) 

Austin  agt.  Strong  (mem).    {Id.) 

VENDOR  AND  VENDEE  OP 
CHATTELS. 

See  Contract.     (4  Lansing.) 
Evidence.    {Id.) 
Practice.     {Id.) 
Sale  of  Chattels     (Id.) 

[  VENDOR  AND  VEXDEE  OP  REAL 
ESTATE. 

See  Parties  to  Action.     (4  Lansing,) 
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VENDOR  AND    PURCHASER. 

1.  In  an  action  by  a  purchaser,  against 
the  vendor  to  recover  damages  for 
fi-audaleiit  representations  of  the  lat- 
ter, upon  a  sile  and  purchase  of  land, 
the  evidence  showed  tiiat  durinff  the 
negotiations  the  plaintiff  informed  the 
defendant  that  lie  would  not  purchase 
lands  held  uudei  a  tax  title  ;  and  that 
the  defendiinr  represented  that  he  "had 
good  title,  and  the  best  kind  of  title" 
to  the  lands  in  question  ;  that  they 
had  been  selected  as  choice  lands, 
many  years  before,  by  one  who  had 
great  opportunities  of  locating  choice 
lands'  and  that  such  person  had  con- 
veyed some  of  the  lands  so  selected  by 
hira,  t^  his  brother,  and  the  latter  had 
Conveyed  them  to  the  defendant.  The 
falsity  of  the  representations  was  clear- 
ly proved,  and  tiie  judge  c-liarged  the 
jury  that  there  was  no  dispute  that 
the  lands  weie  held  by  the  defendant 
nnder  tax  titles  ;  and  that  if  the  de- 
fendant made  the  representations 
proved,  knowing  that  the  title  was  a 
tax  title,  it  would  be  fraud.  Heidihat 
the  charge  was  correct ;  and  that  a 
verdict  having  been  rendered  for  the 
plaintiff,  in  accordance  with  it,  and 
upon  the  weight  of  evidence,  a  new 
trial  was  improperly  granted.  {Up- 
dike agt.  Abel,  60  Jiarb.,  15.) 

2.  Words  used  by  a  vendor,  during  a  ne- 
gotiation for  the  sale  of  land,  respect- 
ing the  title,  and  susceptible  of  sus- 
taining a  seperate  allegation  of  fraud, 
in  the  complaint,  but  not  inserted 
therein,  may  be  used  as  evidence  to 
sustain  the'  allegations  that  are  con- 
tained in  the  complaint,  if  employed 
during  the  ?ame  conversation  with  the 
iitf«r  allegations,  and  incapable  of 
seperation  from  them.     (Id  ) 

3.  An  agreement  b>r  parol  having  been 
made  between  the  plaintiff  and  the  de- 
fendants, for  the  pale  of  a  dwelling 
house  by  the  latter  to  the  former,  and 
the  possession  thereof,  the  plaintiff 
paid  the  purchase  money.  A  writing 
was  subsequently  executed  by  the  de- 
fendants, and  delivered,  but  it  did  not 
contain  all  the  aKreemenl.  And  upon 
the  plaintiff  objecting  to  it,  and  re- 
turning it,  on  the  ground  that  it  did  not 
provide  for  giving  liim  possession,  the 
defendants  virtually  admitted  the  fact, 
by  not  denying  it,  and  agreeing  to 
make  it  all  riu'ht.  Held  that  the  de- 
fendants having  received  the  plaintifT* 
money  upon  an  agreement  to  give 
him  possession,  equity  and  common 
justice  demanded  that  they  should 
make  him  good  by  returning  the 
niooey,  or  giving    possession  accora- 


ing  to  agreement.     ( Hoag  agt.    Oioen, 
60  Barb.,  34.) 

4.  It  is  only  innocent  purchasers  who 
purchase  property  converted  -into  a 
different  species  that  can  be  protected  ; 
and  not  even  an  innocent  pnrciiaser  is 
so  protected,  who  takes  the  title  from 
a  tresspasser  or  wrong-doer  ;  because 
the  trespasser  had  none  to  give.     (Id.) 

5.  The  owner  of  the  original  material 
may  still  retake  it  in  its  improved 
state,  or  he  may  recover  its  improved 
value.     (Id.) 

See  Agreement.    (60  Barb.,) 
Use  and  Occupation.    {Id.) 
Wakranty.    {Id. ) 

VERDICT. 

See  Evidence.     (4  Lamijig,) 
Ejectment.    (Id.) 

VESSELS. 

See  Federal  Courts.    (4  Laming) 

VILLAGES. 

See  Highways  and  Streets.    (4  JJoj*- 
diig.) 

VILLAGE  ORDINANCES. 

1.  An  action  cannot  be  sustained  by  the 
trustees  of  a  village  against  an  indivi- 
dual upon  a  resolution,  though  called 
an  ordinance,  pa-^sed  by  tiiem,  impos- 
ing a  penalty  on  the  defendant  of  fiis, 
for  a  failure  to  remove  an  awning  over 
the  sidewalk  in  front  of  his  store, 
where  within  the  meaning  of  the  vil- 
lagecharter,  ordinances  must  be  gene- 
ral and  not  special  only,  imposing  a 
penalty  on  a  single  individual.  {Trut- 
tees  of  Canajokarie  agt.  Buel,  ante, 
155.)  °  .  •-' 

VOLUNTEERS. 

See  Parent  and  Child.    (4  Lanting.) 
Towns.    (Id.) 


w. 

WAGES. 
See  Parent  and  Child.    (4  Lontiitg.) 

WAIVER. 

1.  A  lease  contained  a  covenant  npoo 
the  part  of  the  tenant,  not  to  sublet 
without  the  written  consent  of  the 
landlord,  under  penalty  of  forfeitaret 
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etc.  The  tenant  sublet  with  the 
knowle<iue  of  the  landlord,  who  sab- 
sequenily  received  the  rent. — lleld, 
that  this  was  a  waiver  of  the  forfeit- 
ure, and  the  right  of  the  landlord 
founded  upon  the  subletting,  or  tiie 
occupancy  thereunder,  was  gone.  (Ire- 
land agt.  Nichols,  46  N.  Y.,  413.) 

2.  A  contract  valid  in  its  inception  be- 
coming void  by  virtue  of  its  provisions, 
may  be  revived  by  the  act  of  the  par- 
ties therero.  A  condition  of  forfeiture 
in  a  policy  of  insurance  may  be  waived, 
and  the  "policy  revived  after  the  hap- 
pening of  the  event,  wliich  works  the 
forfeiture,  by  any  act  from  which  the 
consent  of  the  underwriters  may  be 
inferred.  (ShearTnan  agt.  N.  Fire  Ins. 
Co.,  46  N.  Y.,  526.) 

See  Appeal.     (46  N.  N.,) 

Specific  Performance.    {Id.) 
Stock  Broker.     (Id.) 
Vendor  and  Vendee,     lid.) 
Kkligious      Corporations.      C4 
Lansing. ) 

WAR. 

See  Contract.    (4  Lansing.) 
WARRANTY. 

1.  If  a  thing  be  ordered  of  the  manu- 
facturer, for  a  special  purpose,  and  it 
be  supplied  and  sold  for  that  purpose  ; 
there  is  an  implied  warrautv  that  it  is 
fit  for  that  purpose.  (Park -Agt.  The 
Morris  Axe  and  Tool  Company,  60 
Barb.,  140.) 

See  Insurance,  (  Fire.)  (60  liarl.,) 
Defenses.     (4  Lansing.) 
Sale  of  Chattels.    (Id,) 

WASTE. 

See  Practice.    (4  Lansing.) 

WATER  COURSES. 

1.  No  reparian  proprietor  has  e  right  to 
use  the  water  of  a  stream  to  the  pre- 
judice of  other  proprietors  above  or 
below ,  unless  he  has  a  prior  right  to 
divert  it,  or  a  title  to  some  exclusive 
enjovment.  He  may  use  the  water 
whif  it  flows  over  his  land  as  an  inci- 
dent thereto,  but  he  cannot  unreason- 
ablv  detain  it,  or  give  it  another  dir- 
ection, but  must  return  it  to  its  ordi- 
nary channel  when  it  leaves  his  estate. 
(Clinton  agt.  Myers,  46  iV.  F.,  511.) 

2.  A  party  has  a  right  to  erect  a  dam 
across  a  stream  upon  his  land,  and  such 
machinery  as  the  stream  in  its  ordinary 
stages  is  adequate  to  propel,  and  if  in 
season  of  drought,  it  becomes  inade- 


quate for  that  purpose,  he  may  detain 
tlie  waters  for  such  a  reasonable  time, 
as  may  be  necessary  to  raise  the  re- 
quisite head  to  enable  hiin  to  use  it 
advantageously  and  profit->bIy  upon 
such  machinery.  He  has  no  right  to 
erect  machinery,  requiring  for  its  pro- 
pulsion more  water  than  the  stream 
furnishes  at  its  ordiiiarv  stages,  and 
operate  such  machinery  l)y  accumulat- 
ing the  water  and  discharging  it  upon 
those  'below  in  unusual  quantities  to 
their  prejudice.  Nor  lias  he  a  right  lo 
create  a  reservoir,  and  retain  and  store 
the  water  therein  for  future  use  in  a 
dry  season.     (Id.) 

3.  Plaintiff  erected  a  dam  across  a  stream 
flowing  through  his  land,  and  used  it 
to  detain  the  water  in  the  pond  during 
the  autumn  and  spring,  when  his  fac- 
tory adequately  supplied  with  water 
from  another  source  ;  when  that  failed 
the  deficiency  was  made  up  from,  the 
reservoir  thus  created.  Defendant, 
the  owner  of  land  upon  the  stream  be- 
low, opened  the  gates  and  let  off  the 
acdumulivted  waters,  claimed  the  right 
so  to  do. — Held,  that  an  injuctioii  conld 
not  be  sustained  ;  that  it  was  no  aigu- 
ment  therefor  that  the  detention  of  the 
water  was  no  injuiy  to  defendant,  or 
that  he  insisted  ujion  his  legal  rights 
to  the  water  from  bad  motives,  or  pur- 
poses of  annoyance.     (Id.) 

4.  Where  the  parties  maintaining  and 
using  a  dam  upon  a  stream  below  plain- 
tiffs dam,  had  for  more  than  twenty 
years  used  flush  boards  upon  their  dam, 
more  or  less,  at  different  seasons  of  the 
year,  which  were  so  far  removed  when 
they  materially  interfered  with  plain- 
tiff's mill  by  flowing  back  water  upon 
his  wheel,  and  when  complaint  was 
made,  as  to  satisfy  the  demand,  but 
were  not  entirely  removed,  one  board 
being  almost,  if  not  quite  universally 
left  on  after  complaint,  without  further 
objection  — Ileld,  that  the  proprietors 
of  the  lower  dam  had  a  prescri[)tive 
right  to  place  and  use  flush  boards 
thereon  to  a  height,  that  would  not 
materially  obstruct  the  action  of  plain- 
tift's  mill  wheels.  The  right  to  be 
measured  and  limited  only  by  its  non- 
injury to  the  use  of  plaintiffs  mill. 
(Hall  agt.  Avgsbury,  46  JY.  Y.,  622.) 

See  Highways.   (60  Barb.,} 

Surface  Water.    (4  Lansing.) 

WAYS. 
See  Private  Way.    (4  Lansing.) 

WILL. 

1.  It  has  long  been  the  settled  law  of 
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this  state,  that  the  execution,  of  a  will 
may  be  proved  on  a  trial  at  law,  by  one 
tcitiiess.  if  he  is  able  to  prove  its  perfect 
execution.  (Cornwell  agt.  Wooley, 
ante,  475.) 

2.  Where  one  of  two  subscribing  wit- 
nesses to  the  execution  of  a  will  resides 
oat  of  the  state,  and  due  proof  of  its  ex- 
ecution is  made  bj'  the  other  witness,  a 
devise  made  in  the  will  to  the  non-resi- 
dent witness  is  not  void  under  the 
Htatute.     (Id.) 

8.  W.  B.,  a  resident  of  the  State  of 
Connecticut,  died  seized  of  real  estate 
situate  in  that  state  and  in  New  York, 
and  leaving  a  last  will  and  testament, 
which  after  providing  f«r  certain  lega 
cies,  etc.,  gave  all  the  residue  of  his 
estate,  real  and  pereonal,  to  his  execu- 
tors, and  the  survivor  of  them,  sw  joint 
tenants  upon  certain  specified  trusts. 
By  another  clause,  he  authoi-ized  said 
trustees  to  sell  the  real  estate  in  Con- 
uecticct,  and  to  invest  the  proceeds  in 
real  estate,  loans,  bonds  and  stocks 
located  in  the  New  England  states  or 
in  tlie  state  ot  New  York. — Held, 

Ist.  The  will  gave  the  trustees  no 
power  to  sell  the  real  estate,  of  wliicli 
the  testator  died  seized,  situate  in  New 
York.  ■ 

2d.  The  power  of  sale,  if  any  was 
conferred,  is  discretionary,  and  until 
exercised  by  an  actual  sale  did  no) 
effect  a  constructive  or  equitable  con- 
■version  of  the  realty  into  personalty. 

3rd.  The  real  e.state  situate  in  New 
York,  both  that  of  which  the  testator 
died  seized  and  that  purchased  by  the 
trustees,  muiit  be  regarded  as  realty ; 
and  the  validity  of  the  testamentary 
disposition  thereof,  and  the  lighta  of 
those  claiming  it  by  descent,  must  be 
determined  by  the  laws  of  this  State. 
(  White  agt.  Howard,  46  N.  Y.,  144.) 

L  A  devise  to  an  unincorporated  chari 
table  association  is  void,  and  is  not 
made  valiii  by  the  incorporation  ot 
such  associatioD  after  the  death  of  the 
testator.     (Id.) 

5.  So,  also,  a  subsequent  amendment  of 
ii8  charter,  imparts  no  vitality  to  a 
devise  to  a  corporation,  not  authorized 
to  take  at  the  time  of  such  death. 
(Id.) 

6.  A  devise  to  a  corporation  organized 
ander  the  laws  of  another  state,  is 
void,  unless  it  is  authorized  so  to  take 
by  a  Btaiiite  of  this  staie,  although  by 
its  charter  it  has  that  authority.      (Id.) 

The  trusts  in  the  will  of  W.  B.,  so  far 
as  material,  were,  in  substance,  to 
apply  the  rents,  ifsiies  and  profits  of 
the  trust  fund  to  and  for  the  use  and 


benefit  of  F.  H.  B.,  daughter  and  only 
child  of  testator ;  and  in  case  she  died 
without  issue,  to  pay  certain  legacies, 
and  to  divide  the  residue  equally  be- 
tween six  societies  and  corporations, 
four  of  which  were  incapable  of  taking 
by  devise.  F.  H.  B.  survived  the  tes- 
tator, and  died  without  issue. — Held, 
that  a  contingent  remainder,  in  four- 
sixths  of  the  real  estate,  was  undispos- 
ed of  by  the  will,  which  upon  the  death 
of  the  testator,  passed  to  the  heirs; 
that  F.  H.  B.,  as  sole  heir,  became 
seized  of  this  remainder,  and  upon  her 
death  it  went  to  her  heirs.    (Id.) 

8.  In  an  action  brought  to  obtain  judi- 
cial construction  of  a  will,  it  was 
adjudged  that  the  title  to  a  greater 
portion  of  the  real  estate  of  which 
the  testatrix  di^d  seized  vested  in  her 
heirs  upon  her  death,  subject  to  the 
execution  of  a  power  of  sale  by  the 
executors,  and  said  executors  were 
directed  to  sell  and  convey  said  real 
estate  in  pursuance  of  a  contract  made 
by  them.  This  vvas  accordingly  doiic, 
and  the  proceeds  paid  over  to  the 
county  treasurer.  Subsequently  one 
of  the  heirs,  an  infant  over  eighteeen 
years  of  age,  died,  leaving  a  will 
whereby  she  devised  and  bequeathed 
all  of  her  property  to  her  husband, 
who  petitioned  to  have  the  share 
of  his  wile  in  the  fund  paid  over 
to  him. 

Held,  that  the  proceeds  of  the  sale  were 
to  be  regarded  as  personal  property, 
and  that  the  portion  of  the  infant  heir 
could  be  disposed  of  by  and  passed 
under  her  will.  (Hortvn  agt.  McCoy, 
47  N.  Y.) 

9.  Where  real  estate  owned  by  tenants 
in  common,  of  whom  an  infant  is  one, 
is  sold  under  and  m  pursuance  of  a 
judgment  in  a  partition  suit,  instituted 
by  others  of  the  tenants  in  common, 
the  portion  of  the  procoeds  belonging 
te  the  infant  remains  impressed  with 
the  character  of  real  estate,  and,  as 
siK-li,  does  not  pass  under  the  infaut's 
will.     (Id.) 

10.  Whether  a  trust  created  by  a  will, 
as  to  realty  situated  in  another  state, 
is  valid  or  not,  can  only  be  deteniunea 
by  the  courts  of  that  state.  (Knox  agU 
Jones,  47  N.  Y.,  389.) 

11.  Although  real  and  personal  propertr 
are  given  by  the  same  clause  of  a  will 
and  upon  the  same  trust,  they  are 
severable,  and  the  validity  of  one  does 
not  depend  ujwn  that  of  the  other. 
And  where  the  testator  was  domiciled 
in  thin  state  at  the  time  of  his  decease, 
the  validity  of  the  bequests  of  personal 
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property  depeuds  opon  the  la^a  of  this 
state.    'l,Id.) 

12.  Where  personal  property  is  be- 
(fueathed  to  an  executor  in  trust,  to 
receive  and  pay  over  the  income  to 
the  cestui  que  trust,  the  latter  acquires 
au  equity  under  the  will,  but  no  legal 
estate  in  the  property  itself.  Such  a 
trust  is  not  within  the  class  of  passive 
trusts  condemned  by  the  siaiute.  The 
executor  and  trustee  is  not  the  ab- 
solute owner,  but  holds  upon  special 
trust,  and  if  the  trusts  raay,  in  any 
event,  suspend  the  ownership  for  a 
longer  period  than  during  ibe  cou- 
tinuance  of  two  lives  in  being  at  the 
time  of  the  death  of  the  testator,  the 
disposition  is  void.  A  void  trust, 
which  is  separable  from  other  valid 
trusts,  and  is  not  an  essential  part  of 
the  general  scheme,  may  be  cut  off, 
but  where  the  trust  is  an  entirety  it 
cannot  he  sustained  in  part  and  avoided 
in  part.    (Id.) 

IX  J.,  by  his  last  will,  bequeathed  his 
persoualty  to  his  executor,  in  trust,  to 
juiy  tiie  income  to  W.  B.  J.,  during 
•nis  life  ;  upon  his  death,  the  income  to 
be  divided  equally  and  paid  to  C.  and 
G.  during  their  lives ;  and  upon  the 
death  of  both,  the  whole  estate  to  pass 
to  the  child  or  children  of  G.  ;  it  G. 
die  without  issue,  then  to  the  trustees 
of  Columbia  College. 

Seld,  thai  by  the  terms  of  the  will  there 
was  no  vested  estate  in  remainder 
until  the  death  of  the  three  cesiuis  que 
truit,  and  that  the  bequest  was  there- 
fore void.     (Id.) 

14.  A  devise  of  lands,  with  power  of 
absolute  disposal  for  the  use  of  the 
devisee,  without  anything  to  qualify 
the  words,  is  a  gift  in  fee  simple. 
(Terry  agt.  Wiggins,  47  N.  Y.,  512.) 

15.  The  word  "estate."  used  in  a  ae- 
vise,  refers  to  the  testator's  title,  and 
indicates  an  intent  to  give  all  the 
estate  or  interest  in  the  property 
■which  the  testator  can  dispose  of  by 
will,  unless  by  express  terms  or  by 
necessary  iuiplicatiou  it  appear  that  ft 
was  used  as  oescriptive  of  or  referring 
to  the  corpus  of  .the  .property,  but  it 
may  be  controlled  by  other  portions 
of  the  will.     (Id.) 

16.  Where,  therefore,  after  a  devise  in 
fee,  the  will  contained  a  devise  of 
other  "  real  estate "  to  the  same  de- 
visee for  her  own  personal  and  in- 
dependent use  and  maintenance,  with 
full  power  to  sell  or  otherwise  dispose 
of  the  same,  in  part  or  the  whole,  if 
she  should  require  it  or  deem  it  ex- 


pedient, and  upon  her  death  a  devise 
over  to  a  religious  society  : 

Held,  that,  by  the  late  devise,  the  devisee 
took  a  life  estate  only,  with  a  con- 
dicional  power  of  disposal  annexed, 
which  did  not  operate  to  enlarge  the 
estate  to  a  fee,  aui.  only  authorized 
a  disposition  by  the  devisee,  by  a 
conveyance  which  should  take  effect 
during  her  lifetime,  not  by  will  ; 
also,  that  the  limitation  over  was 
not  repugnant  to  the  devise,  and  wan 
valid.     (Id.) 

17.  Where  objects  of  a  trust,  in  a  will 
executed  in  Missouri,  as  to  charity, 
as  to  accumulation,  as  to  the  limita- 
tion for  more  thaii  two  lives,  &c., 
were  clearly  void,  under  our  laws, 
and  could  not  be  enforced  here  ;  and 
these  provisions  were  so  connected 
with  the  whole  trust,  and  dependant 
upon  their  connection  with  the  resi- 
due, that  no  part  of  the  trust  could  be 
carried  out  without  working  injustice, 
and  giving  to  a  portion  of  the  testa- 
tor's family  a  larger  share  of  the  estate 
than  was  mtended,  if  the  whole  trust 
could  have  been  sustained.  Held  that 
the  testator's  objbcts  would  be  much 
better  accomplished  by  declaring  the 
whole  will  void  than  by  sustaining 
only  small  portions  of  the'  instrument. 
(Clemens  agt  Cle/nens,  60  Barb.,  366.) 

18.  The  question  as  to  the  degree  of 
mental  capacity  requisite  to  enable  a 
testator  to  make  a  valid  will,  has  of 
late  received  so  much  discussion,  and 
particularly  in  the  court  of  appeals  in 
the  cases  of  Delajield  agt.  Parish,  (25 
N.  Y.  ^ ;  )  Van  Guysling  agt.  Van 
Kuren,  (35Zrf.,70;)  Tyler  agt.  Gar- 
diner, (Id.  559,)  and  other  cases,  that 
it  only  remains  for  the  courts  to  apply 
the  law  to  iiarticniar  cases  as  they 
arise.  (Kinne  agt.  Johnson,  6iO 
Barb.,  eg.) 

19.  The  rule  as  laid  down  in  Delajield 
agt.  Parish,  and  concurred  in  and  as- 
serted in  other  cases — viz.,  that  a  tes- 
tator must  have  a  sufficient  mind  to 
comprehend  the  nature  and  effect  of 
the  act  he  is  performing  ;  the  relation 
he  holds  to  the  various  objects  of  his 
bounty  ;  and  to  be  capable  of  making 
a  rational  selection  among  them — is 
now  the  established  rule,  a."  to  the 
measure  of  mental  capacity  requisite. 
(Id.) 

20.  The  objection,  to  a  will,  that  the 
testator,  at  the  time  of  making  it,  was 
under  undue  influence  and  restraint, 
always  implies  liiat  he  bad  sufficient 
mental  capacity  to  make  a  valid  will, 
but  that    the  will  in  question  was  not 
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his  own  free  and  voluntary  act,  bnt 
was  in  fact  a  will  imposed  upon  him 
by  others,  (Kinne  agt.  Joknson,  60 
Barh.,  69.) 

21.  When  a  large  portion  of  he  prop- 
erty of  a  decedent  is  given,  by  his 
will,  to  one  standing  in  a  fiduciary  re- 
lation to  the  testator,  the  circum- 
stance is  suspicious,  if  it  does  not  fur- 
nish a  ground  for  the  presnmption 
that  undue  influtiuce  was  exerted  or 
fraud   practiced    upon  the   testator  in 

ftrocuriug  the  execution  of  the  will. 
Id.) 

22.  The  influence  arising  from  gratitude, 
affection  or  esteem,  is  not  undue.  To 
make  it  undue  influence,  it  must  be 
ench  as  practically  to  destroy  free 
agency.      (Id.) 

See  Scott  aet.  Giiemsey,  ('60  Barb.,  16.3.) 
lirundage  agt.  Domestic  ana  Foreign 
Missionai-y  Society.  (60 harh.,  204.) 

23.  Considering  the  evident  purpose  and 
policy  of  section  52  of  the  statute  of 
wills',  (2  R.  8.,  66.)  the  mischief  inten- 
ded to  be  remedied,  and  the  fact  that  it 
is  a  remedial  statute,  to  be  liberally 
construed,  its  meaning  is,  to  prevent 
the  lapse  of  a  devise  or  bequest  to  a 
descendant  of  the  testator,  although 
the  proposed  devisee  or  legatee  shall 
have  died  before  the  testator  :  provided 
such  devisee  or  legatee  shall  have  left 
lineal  descendants,  who  shall  be  living 
at  the  testator's  death  ;  and  this  wheth- 
er the  death  of  the  proposed  devisee 
or  legatee  sliall  have  occurred  before 
or  after  the  dute  or  making  of  the  will. 
(Barnes  'agi,  Biison,  60  Barb.,  598.) 

24.  The  words  "  shall  die,"  in  section  52 
of  our  statute,  is  not  to  be  construed 
as  referring  to  a  lime  intermediate  the 


making  of  the  will   and  the  death  of 
the  testator.     (Id.) 

&<!  Action.     (60  Barb,,) 

Adverse     Possession.      (4  Lan- 
sing.) 
Devise.    (Id.) 
Equitable  Conveesion.    (Id.) 

WITNESSES. 

1.  On  an  examination  of  a  party  as  a 
witness  under  sections  390  and  391  of 
the  Code  before  a  county  judge,  tlie 
judge  has  the  power  to  compel  the 
party  to  answer  any  and  all  questions 
which  the  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadings 
in  the  action.  (Mudge  agt.  Gilbert, 
ante,  219). 

2.  Where  the  defendant  is  examined  he 
may  be  compelled  to  answer  questions 
relating  to  the  defense  interposed  by 
him,  and  not  pertinent  to  the  affirm- 
ative claim  made  in  the  plaintiff's  com- 
plaint, as  well  as  to  such  facts  as  are 
essential  to  enable  the  plaintiff  to  makc> 
out  his  case  as  alleged  in  the  com- 
plaint   (Id.) 

See  Criminal  Law.     (60  Barb.,) 
Evidence      (4  Lansing.) 
Husband  and  Wife.     (Id.) 
Justice  of  the  Peace.    (Id.) 

WRIT    OP    ERROR. 
See  Criminal  Law.    (60  Barb.,) 

WRITS   OF    NE  EXEAT,    MANDA- 
MUS AND  CERTIORARL 


See  Titles   Ne    Exeat,  &c. 
sin^.) 


(4  Lan- 
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When  the  wife  entitled  to  counsel 
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pay 216 
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How  and  when  attorney  for  petition- 
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BOARD   OF   APPORTIONMENT. 
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claims 413 

0. 
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the  merits 143 

CHATTEL  MORTGAGE. 

The  rights  of  mortgagor  and  mor^ 
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gagee    and    jndgment    creditors, 
under  it 445 

CONSTITUTIONAL   LAW. 

The  acts  of  congress  of  1866-1867, 
for  the  reniov;il  of  causes  from  a 
state  court,  unconstitutional 134 

CONTRACT. 

In  writing,  when  merges  all  other 
prior  contracts,  &c.,  —  testimony 
auder  it 479 
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To  the  obligee  or  bearer  possesses 
all  the  elements  of  commercial 
paper  and  the  title  passes  by  de- 
livery   357 
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Has  power  at  chambers  to  stay  pro- 
ceedings for  a  new  trial 
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costs 77 

When  plaintift''8  notice  of  appeal  in- 
sufficient to  carry  costs  on  the  ap- 
peal, but  may  recover  costs  in  the 
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one \ 90 
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When  defendant  entitled  to  costs  in 
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how  collected 275 

But  on  motion,  costs  can  be  allowed 
where  separate  attorneys  appear 
for  different  "parties  on  same 
motion 481 
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Execution  must  be  issued   against 

Eersonal    property,    before   action 
rought — to  what  county   execu- 
tion to  issue,  &c •. 1 

D. 

DOWER. 

Out  of  snrplus  moneys — widow  en- 
titled to  a  specified  sum,  free  of 
costs 258 
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by  credibility  of  witnesses  on  either 
side 40 
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When  evidence  insufficient  to  sus- 
tain the  action  upon  them 188 
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personal  property — by  parol. . .  (. .  289 

GUARDIAN. 
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appointed  by  mistake,  the  error 
not  waived  by  answer — new  one 
may  be  appointed  nunc  pro  tunc.  118 
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issued 84 

Motion  to  dissolve  may  be  made  be- 
fore answer — a  county  judge  has 
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a  contested  motion  on  an  injunc- 
tion— on  notice 144 

Restraining  the  negotiation  of  a 
county  bond  is  not  a  notice  in  the 
nature  of  lis  -pendens  at  common 
law  to  a  subsequent  bona  fide  pur- 
chaser   357 
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When  county  judge  refasee  to  grant 
on  notice 481 

INS   EANCE. 

WhMt  conditions  contained  in  a  policy 
do  not  avoid  it 462 

.      INTEREST. 

On  the  value  of  goods  converted,  is 
a  part  of  complete  indemnity 5 

J. 

JUDGMENT  OP  DISPOSSESSION. 

How  property  ninst  be  restored,  on 
Betting  aside  the  judgment 17 
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L. 
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personal  injury  is  sustained  by  the 
tenant's  family 333 

£ffect  of  covenant  of  quiet  enjoy- 
ment —  surrendering  possession 
underact,  1860 ,...  433 

M. 
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available and  available 3GB 

N. 

NEW  TRIAL. 

On  the  ground  of  newly  discovered 
evidence — when  will  be  granted..  157 
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When  may  be  filed  with  the  clerk — 
when  omitted  by  mistake ...    99 

NUISANCE. 

Power  of  a  citizen  to  remove  a  pub- 
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P. 

PARTIES 

Section  401  of  the  Code  does  not 
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PARTNERSHIPS. 
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fictitious  names,  will  be  success- 
fully iuterposed  and  applied 178 

POLIB     AUTHORITY. 


MARINE     COURT,    NEW     YORK     To  remove  a  member  of  police  m  the 

CITY.  city  of  Troy 389 


A  resident  defendant  cannot  be  sued 
in,  by  short  attachment 59 
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RAILROAD  CONTRACT. 
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for  the  entire  line  in  reference  to 
special  provisions 317 
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by  one  witness 475 
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Examination  of  a  party  as  a  witnees 
before  a  county  judge,  what  an«- 
wera  may  be  compelled 219 
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